
HATE CRIME/CRIMINALIZED HATE SPEECH PROSECUTOR DECISION TREE*

1: DOES THE INCIDENT INVOLVE HATE, BIAS OR PREJUDICE? 

2: DOES THE INCIDENT INCLUDE BIASED SPEECH 
    OR EXPRESSION?

3: IS THE INCIDENT A CRIME IF THE BIASED EXPRESSION IS REMOVED? 

4: WHAT CRIME IS INVOLVED: WHAT IS THE BASE OFFENCE?

6: SELECT BIAS MOTIVATION PROVISION

5: IDENTIFY, COLLECT AND CAPTURE EVIDENCE OF BIAS 
MOTIVATION

7: WHO DOES THE SPEECH ADDRESS?

8: WHAT DOES THE 'HATE SPEECH' DO?

YES
The incident is either hate crime or 'hate
speech'. Proceed to Question 2

NO
Look again: are there other signs of potential bias motive? Refer to bias 
indicators explained in Chapter 3 of the guide, especially ‘victim perception’

YES
Proceed to Question 3

NO
OR

Pursue appropriate 
criminal charge

No further 
criminal 
action

Coordinate with 
partners 
including victim's 
lawyer on 
seeking 
appropriate civil 
or 
administrative 
remedies.

Context of statement
Speaker’s position / status
Intent to incite
Content / form of statement
Extent of dissemination
Likelihood of harm

YES
Proceed to Question 3

YES = HATE CRIME
Criminal o�ence + bias motive

NO
Look again: are there other 
signs of potential bias 
motive?

4a. Base o�ence does not 
include speech / expression

Physical 
assault,
Murder, 
Damage to
property...

6a. 
Substantive
o�ence (SO)

6b. 
Speci�c
penalty
enhancement 
(SPE)

8a. 
Harassing
Insulting
Threatening / 
Exposing to
hatred / Ridicule 
/ Contempt

8b. 
Abusive
Alarming
Distressing

8c. 
Disseminates, 
Defames 
and / or Denies 
(without 
incitement) 

8d. 
Incites
hatred or 
violence

6c. 
General
penalty
enhancement 
(GPE)

6d. 
If no SO/SPE/GPE provision covering a particular 
protected characteristic: prosecutor highlights to the 
victim and, where relevant, their lawyer that no legal 
tool is available for appropriate sentencing option. 
Prosecutor also identi�es another appropriate 
quali�cation carefully matching the conduct with the 
correct legal provision

Bias motivated
insult

Defamation
Dissemination 
Denial O�ences

Incitement
speech o�ences

If insu�cient evidence to prove criminal threshold

Threat,
Harassment

4b. Base o�ence includes 
speech / expression

7a. Individual
victim/ target

7b. Speci�c /
targeted group

7c. The general 
public

NO = CRIMINALIZED HATE SPEECH
The content of the expression 
comprises the crime

Disturbance
of the peace 
/ Nuisance

Hooliganism

* Use Prosecutor Decision Tree in conjunction with Chapter 3 of the guide, which provides guidance on using this tool


