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Executive summary

This Analysis examines the draft Code of AudiovisMgdia Services of the Republic of
Moldova (hereinafter — the Code).

The Code is aimed at creating the framework requii@ the implementation of the
Directive 2010/13/EU of the European Parliament ahthe Council of 10 March 2010 on
the coordination of certain provisions laid downléw, regulation or administrative action in
Member States concerning the provision of audi@lismedia services (also known as
Audiovisual Media Services Directive). This refezeno the Directive expresses the political
aim of the Moldovan legislator to adopt a legislatiramework inspired by the rules and
principles established by the European Union angdlieable to the specific area of
audiovisual media services, and particularly reicdd by the fact that Moldova signed an
Association Agreement with the European Union ii£20However, this legal analysis is
only based on international and regional standaegsrding freedom of expression and
media regulation, but not on the abovementione@ddive, which needs to be seen as an
internal or “domestic” norm of the European Union.

It is recommended to broaden up the aim and refevhiat is probably the actual and most
clear objective of the Code, specifically estabtigha complete and comprehensive
regulation applicable to the provision of audio@kmedia services in Moldova, including
the mission and organization of public service raeahnd the role and attributions of the
Audiovisual Council, as the independent regulatarthority of the sector.

Some of the definitions of the Code need to be awgd in order for them to be fully in line
with international standards, particularly thoséerring to autonomous public authorities
and protection of national audiovisual area.

The purpose and scope of the Code also needs tmpgreved in order to provide legal
certainty vis-a-vis the services that are actuiaguded or excluded, particularly in the area
of certain online services.

Provisions on local and minority language programm@eo need to be amended in order to
grant proper protection to minority languages i kMholdovan audiovisual sector.

Regarding hate and extremist speech, the Code neddly incorporate the case law of the
European Court of Human Rights allowing only lintidas vis-a-vis expressions that incite
or justify violence, discrimination, xenophobiaasry other form of intolerance.

As for content regulation, provisions on accesaudiovisual media services, correctness of
information, protection of minors as well as cudluresponsibilities would also need a few
recommended changes in order to be completelyweiith international standards and best
comparative national practices.

The analysis also contains a series of recommanrdategarding the establishment of a more
proportionate and clear licensing system, a moraprehensive regulation of community

media, as well as better nomination and appointnpentedures regarding public service

media managerial and supervisory posts, along m#mbers of the independent regulatory
authority.



Summary of recommendations

- It is recommended to broaden up the aim of the e the preamble by referring to
establishing a complete and comprehensive regulatipplicable to the provision of
audiovisual media services in Moldova, including timission and organization of public
service media and the role and attributions of Andiovisual Council, as the independent
regulatory authority of the sector.

- The references made to “autonomous public adtfiomay instead use the adjective
“independent” instead of “autonomous’.

- It is recommended that the definition of “protent of national audiovisual area” also
incorporates a reference, as a limit, to the basiernational principle that protects the
exercise of the right to freedom of expressionegardless of frontiers”.

- Regarding the subjects to which the Code doesapply, it is recommended to clarify and
unify the terminology and concepts used in the ,teed well as avoid its current
contradictions.

- It is recommended to reconsider the provisionslasal programmes by adopting a
regulatory point of view aimed at protecting minprlanguages instead of the national
official one.

- The prohibition affecting the transmission andrfetransmission of audiovisual media
services which have the effect of restricting treflom of expression is recommended to be
removed, as otherwise it may lead to restrictiterpretations and the imposition of arbitrary
restrictions.

- It is advised to have one single norm establgtie prohibition of censorship and defining
it as any form of prior content control, restrictior limitation by the Government or any
other public body or officials.

- It is recommended to introduce a more detailegllegion on protection of confidential
sources in order to cover all media actors, eshpossible exceptions, and indicate the
procedure and State bodies entitled to apply th®pecific protection vis-a-vis so-called
whistle-blowers is also recommended.

- The norm prohibiting programmes that “present lagetically totalitarian, Nazi and
communist regimes, authors of crimes and abusethese regimes, and denigrate their
victims” is too broad and vague and falls shortimtiernational legal standards. It is
recommended either to replace it with a preciseliamted norm, or simply to remove it and
subsume the finalities of the legislator undergbaeral hate speech clause already present in
the Code.

- Principles included in the Code to promote anotgmt access by citizens to audiovisual
media services need additional safeguards to gdsojpeotect editorial independence and
freedom of media outlets. It is also advisableiffekentiate between commercial and public
service media, the latter bearing the most releaat cumbersome responsibilities in this
area.

- The requirement of impartiality applicable to kithds of providers may hinder the right of
private media outlets to disseminate - truthfuformation from the specific angle of their
own editorial views, whereas the requirement ofusamcy would rather be more related to
media professionalism and responsible reportingerdfore, impartiality - in addition to
accuracy and objectivity — is recommended to beosed solely on public service media.



- It is advised to clearly establish the need woshow the image or to identify minors in
cases where they are associated with crimes (amheictims, withnesses, or perpetrators) or
any other circumstance or event that might affdairt physical, mental or moral
development, image and reputation.

- It is advised to prohibit the dissemination pagmes containing pornography or
promoting violence only in cases where conditicmatess and age and identity verification
systems are not in place.

- It is recommended that programmes that are likelgffect (but not seriously) the physical,
mental or moral development of minors may be predidising other systems apart from
conditional access, particularly content classiimma and airing time restrictions

(watersheds).

- It is recommended to remove the provision impgdimat all programmes transmitted in
other languages shall be accompanied by translatit;m the Romanian language, or to
reformulate it in a more proportionate manner.

- Provisions establishing that radio and musicvisien services shall contain at least 30% of
musical works in the Romanian language, includi@golof musical works originating from
composers, performers and producers originatinthenRepublic of Moldova may require
specific exceptions for providers specialized imyveiche music genres, which either have
no significant production in Moldova and/or incorgte no language (hip-hop, electronic
music, classical music, etc.).

- It is recommended to circumscribe the licensiaguirement to the provision of linear
terrestrial broadcasting services solely, and talbdish a notification system regarding the
use of other transmission platforms.

- It is recommended to introduce in the Code adequaes regarding the abovementioned
process and criteria. In any case, these procdesadjudicate broadcasting licenses are
recommended to either aim at granting access ftglesimequencies (which seems to be,
apparently, the current legal scheme) or to figitdl multiplexes.

- Article 28 establishes a series of limits visiga-the legal regime of property of private
media service providers. In particular, and amotngrs, Rules establishing that commercial
organizations financed in whole, or in part, frone tState budget cannot be the beneficial
owner of private media outlets are excessive. lresommended to formulate such a
provision in order to target only private companiesincially and effectivelycontrolled by
State bodies.

- Prohibition vis-a-vis political parties and “sogpolitical” organizations, trade unions and
religious cults owning private media outlets ispdaportionate and is advised against. It is
recommended to replace it with a norm, that woikd, example, limit the possibility to
obtain a national frequency, but permits the useotber transmission means. The same
concerns would apply to provisions like those ideld in paragraph 8 of article 28, with
regards to the possibility for such entities todhsithares, voting rights, or stakes.

- The Code needs a specific reference to the rotbeoregulator consisting of effectively
monitoring and guaranteeing the proper and indegr@nidinctioning of public service media
outlets, according to the objective, mission anivaies established in the law and any other
relevant instruments.



- The Code needs to clearly state that any priaaterfor the provision of the public media
services should be cost-oriented, and should nepgesent or impose a barrier or a serious
impediment for citizens in order to access the benef the public service.

- A wider regulation vis-a-vis community media ierms of possible formats and

technologies is needed. In the cases of the powvisif such services via the use of
frequencies, international standards require thadra of the spectrum stays unallocated for
the future use of this purpose.

- It is recommended that media service distributmes only subjected to the obligation of
obtaining an electronic communications license atharization and of notifying the
Audiovisual Council about the number and denomamatf services they provide, as well as
the respective provider in terms of editorial raspbility. Provisions and requirements, such
as obtaining the so-called “retransmission autlation”, or the possibility of being
sanctioned for the mere retransmission of illegaitent, need to be removed.

- Further requirements and professional qualif#i need to be introduced vis-a-vis the
position of the General Director of Teleradio MolddCompany, in order to guarantee a fully
professional and efficient performance of his/harctions.

- The inclusion of loss of support of members @& 8upervisory Board as one of the causes
of the dismissal of the General Director of Telévallloldova Company is too vague and
broad, and therefore needs to be eliminated omacepl with more detailed and objective
reasons regarding lack of professional performance.

- The State budget allocations to fund the acésitof Teleradio Moldova Company need to
be a fixed 0,9% (the English version of the textas completely clear on this matter).

-Further requirements (criteria) and professionllifjcations also need to be introduced vis-
a-vis the position of the member of the Supervidgdwgrd of Teleradio Moldova Company (5
years of unqualified experience would still be tbmad and insufficient to guarantee
professionalism).

- A gualified majority vote of the members of theddovisual Council is recommended as a
requirement to elect the members of the SuperviBogrd of Teleradio Moldova Company.

- Further requirements (criteria) and professianalifications need to be introduced vis-a-
vis the position of a member of the Audiovisual @ay in order to guarantee a fully
professional and independent performance.

- The final appointment of the members of the Audinal Council is recommended to
require, in any case, a qualified parliamentaryamj in order to properly guarantee their
independence as well as the broadest consenshgiosuitability.

- References to the competence of the AudiovisaainCil vis-a-vis video-sharing platforms
need to be clarified or removed.



Introduction

The present analysis was prepared by Dr. Joan 8Mat an independent media freedom
expert, at the request of the Office of the OSCRrBsentative on Freedom of the Media.

This Analysis refers to the draft Code of AudioabuMedia Services in Moldova
(hereinatfter, “the Code”).

The structure of the comment is guided by the téskaulated by the Office of the OSCE
Representative on Freedom of the Media. These tmslkgde comments on the current
version of the draft law by comparing provisionsiagt international media standards and
OSCE commitments; indication of provisions whicle arxcompatible with the principles of
freedom of expression and media; and recommendatanhow to bring the legislation in
line with the above-mentioned standards.

The Analysis first outlines the general internagibstandards on freedom of expression and
freedom of information and then presents thoseiquaatly referring to audiovisual media
services. These respective standards are refeyrad tlefined in international human rights
treaties and in other international instrumentdargd by the United Nations, the OSCE and
the Council of Europe.

Part Il presents an overview of the proposed latimt, focusing on its compliance with
international freedom of expression standards. Ahalysis highlights the most important
positive aspects of the draft law and elaboratetherdrawbacks, with a view of formulating
recommendations for the review.



Part |. International legal standards on Freedom of Expression and Freedom of
Information

General standards

In Europe, freedom of expression and freedom afrinftion are protected by article 10 of
the European Convention on Human Rights (ECHR)clwhs the flagship treaty for the
protection of human rights on the continent witline context of the Council of Europe
(CoE). This article follows the wording and prowiss included in article 19 of the
International Covenant on Civil and Political Rigl{tCCPR), and is essentially in line with
the different constitutional and legal systems undpe.

Article 10 reads as follows:

“1. Everyone has the right to freedom of expressidns right shall include freedom
to hold opinions and to receive and impart infoigragind ideas without interference
by public authority and regardless of frontiersisTArticle shall not prevent states
from requiring the licensing of broadcasting, t&dén or cinema enterprises.

2. The exercise of these freedoms, since it cawids it duties and responsibilities,
may be subject to such formalities, conditions,triei®ons or penalties as are
prescribed by law and are necessary in a democsatiety, in the interests of
national security, territorial integrity or pubkafety, for the prevention of disorder or
crime, for the protection of health or morals, tbe protection of the reputation or
rights of others, for preventing the disclosurardbrmation received in confidence,
or for maintaining the authority and impartialiti/tbe judiciary.”

Freedom of expression and freedom of informatia essential human rights that protect
individuals when holding opinions and receiving amgbarting information and ideas of all

kinds. It also presents broader implications, as éxercise of such rights is directly
connected with the aims and proper functioning plugalistic democracy

On the other hand, freedom of expression and freedbinformation, as well as the other

rights protected in the Convention, are not absoartd therefore may be subject to certain
restrictions, conditions and limitations. Howevarticle 10.2 ECHR clearly provides that

such constraints are exceptional and must respeetrias of requirements, known as the
three-part test. This test requires that: 1) angriarence must be provided by law, b) the
interference must pursue a legitimate aim inclusheduch provision, and 3) the restriction

must be strictly needed, within the context of anderatic society, in order to adequately
protect one of those aims, according to the idgaraportionality.

! See the elaboration of such ideas by the European Court of Human Rights (ECtHR) in landmark
decisions such as Lingens v. Austria, Application No. 9815/82, Judgment of 8 July 1986, and Handyside v.
The United Kingdom, Application No. 543/72, Judgment of 7 December 1976.

? See for example The Sunday Times v. UK, Application No. 6538/7426 Judgment of April 1979.



At the OSCE level, there are political commitmentshe area of freedom of expression and
freedom of information that clearly refer to thdéeimational legal standards extant in this
area. In particular, the Document of the Copenhageeting of the Conference on the
Human Dimension of the CSCE in 1990 proclaims tightrto everyone to freedom of

expression and states that:

“This right will include freedom to hold opinionsn@ to receive and impart
information and ideas without interference by peldiuthority and regardless of
frontiers. The exercise of this right may be subjaly to such restrictions as are
prescribed by law and are consistent with inteamati standards”

Standards with regards to audiovisual communication

General Comment No. 34 concerning Article 19 of litternational Covenant on Civil and
Political Rights adopted on 29 June 2011, by the Hidnan Rights Committéestates the
following (para 39):

“States parties should ensure that legislative ashainistrative frameworks for the
regulation of the mass media are consistent withgiovisions of paragraph 3.92
Regulatory systems should take into account thierdifices between the print and
broadcast sectors and the internet, while alsongadihe manner in which various
media converge. <...> States parties must avoid imgo®nerous licensing
conditions and fees on the broadcast media, inetudn community and commercial
stations. The criteria for the application of secmditions and licence fees should be
reasonable and objective, clear, transparent, dgtriminatory and otherwise in
compliance with the Covenant. Licensing regimestfayadcasting via media with
limited capacity, such as audiovisual terrestriad @atellite services should provide
for an equitable allocation of access and frequeEnbetween public, commercial and
community broadcasters. It is recommended thaeStaarties that have not already
done so should establish an independent and plidadcasting licensing authority,
with the power to examine broadcasting applicatems to grant licenses”.

Paragraph 40 of the same document also estabtissies

“The State should not have monopoly control over thedia and should promote
plurality of the media. Consequently, States psrsbould take appropriate action,
consistent with the Covenant, to prevent undue anddminance or concentration by
privately controlled media groups in monopolisiikuations that may be harmful to a
diversity of sources and views.”

Similarly, the international rapporteurs on freedavh expression, including the UN
Rapporteur on Freedom of Expression and Freedddpuwfion, the OSCE Representative on
Freedom of the Media, the OAS Special Rapporteufrmedom of Expression and the
African Commission on Human and Peoples’ Rightsc&peRapporteur on Freedom of

3 This document is available online at: http://www.osce.org/odihr/elections/14304.
* Available online at: http://www?2.ohchr.org/english /bodies/hrc/docs/GC34.pdf.




Expression, have adopted several joint declaratrdmsh included relevant provisions and
recommendations particularly focusing on audiovisuedia services regulatiain

There is a valuable and solid interpretative jutsience in the CoE, established in the course
of decades by the European Court of Human Righksctwalso includes the provision of
audiovisual media services in their connection wité right to freedom of expression and
freedom of information. The case law covers araakiding the responsibilities of the State
in allocating proper frequencie€dntro Europa 7 Sr.l. and Di Sefano v. Italy, 7 June
2012), legal certainty in the regulation of broadcagt{Groppera Radio AG and Others v.
Switzerland, 28 March 1990), non-arbitrariness in the process of grantingr@aticasting
license Meltex Ltd and Movsesyan v. Armenia, 17 June 2039, the need to avoid monopolies
(Informationsverein Lentia and Others v. Austria, 24 November 1993 or the need to
properly protect the independence of public senboeadcastersManole and Others v.
Moldova, 17 September 20¢8, among others.

Moreover, the Committee of Ministers and the Paréatary Assembly of the Council of

Europe have developed numerous recommendationsdeddrations that contribute to

clarify, to establish and to develop principlesguieements and minimum standards
regarding the effective protection of rights inaddn Article 10 ECHR, in particular vis-a-

vis different aspects related to the provision ofdiavisual services (including media
pluralism and transparency or media ownership,gotain of journalists’ sources, public

service media governance, remit of public servicedia in the information society,

promotion of democratic and social contributionpaoiblic media, or the independence and
functions of regulatory authorities, among oth8rs

Last but not least, the European Convention on Sfrantier Television also establishes a
common set of rules with regards to this specifeziia service among CoE member Stdtes

> See for example the latest Joint Declaration, adopted on 2 May 2018, on media independence and
diversity in the digital age, available online at: https://www.osce.org/representative-on-freedom-of-

media/379351
® Available online at: https://hudoc.echr.coe.int/eng#{"itemid":["001-111399"]}

7 Available online at: https://hudoc.echr.coe.int/eng#{"itemid":["001-57623"]}
8 Available online at:

https://hudoc.echr.coe.int/eng#{"fulltext":["Meltex%20Ltd%20and%20Movsesyan%20v.%20Armenia"],
"documentcollectionid2":["GRANDCHAMBER","CHAMBER"],"itemid":["001-87003"]}

9 Available online at: https://hudoc.echr.coe.int/eng#{"itemid":["001-57854"]}

10 Available online at: https://hudoc.echr.coe.int/eng#{"itemid":["001-94075"]}

1 Available online at: https://www.coe.int/en/web/freedom-expression/committee-of-ministers-
adopted-texts and https://www.coe.int/en/web/freedom-expression/parliamentary-assembly-adopted-
texts

12 Available online at: https://rm.coe.int/168007b0d8
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Part Il. Overview of the proposed legal reform

Content and scope of the proposed legislation

The draft that is the object of this analysis tkedl “Code of Audiovisual Media Services”.
The version used by this expert is dated 28 Ma@tB2unofficial translation into English
provided by the OSCE).

According to its short preamble, the Code is aimecreating the framework required for the
implementation of the Directive 2010/13/EU of ther@pean Parliament and of the Council
of 10 March 2010, on the coordination of certaiovsions laid down by law, regulation or
administrative action in Member States concernihg provision of audiovisual media
services (also known as Audiovisual Media Servidesctive, hereinafter, AVMSDY.

This reference to the AVMSD expresses the politagad of the Moldovan legislator to adopt
a legislative framework inspired by the rules amthqples established by the European
Union and applicable to the specific area of auidieal media services. This political will is
particularly reinforced by the fact that Moldovagrsed in 2014 an Association Agreement
with the European Union (hereinafter, the EU) togions® which includes, among its
objectives, “to promote political association armbreomic integration between the Parties
based on common values and close links”, as wélicasupport and enhance cooperation in
the area of freedom, security and justice with &ma of reinforcing the rule of law and
respect for human rights and fundamental freedoms”.

However, it needs to be underscored that this lagalysis is only based on the international
standards mentioned above. The AVMSD is neithengernational, nor a regional norm or
standard vis-a-vis freedom of expression. It i®lgoan “internal” norm within the EU legal
system which establishes a particular regulatosgesy to be necessarily respected only by
member States (without prejudice to the possibditysuch a system inspiring legal models
adopted by other States, particularly those whase ia to converge with the EU legal
system).

The draft Code opens with a chapter on generaligions related to definitions and basic
notions, as well as purpose and scope.

Chapter Il establishes the principles of audiovismenmunication, particularly focusing on
freedom of expression, editorial independence,egtmn of confidentiality of information
sources, protection of journalists, respect fordamental rights in the provision of the
audiovisual media services, access to media ssrvam@rectness of information, right of
reply, protection of minors, protection of persavigh disabilities, protection of the national
audiovisual area, gender balance, cultural respiitigls, access to events of major
importance, transparency of property of media serproviders, announcements about state
of emergency, state of siege and war, as well @egron of copyright.

Chapter Il establishes the regulation applicabldiriear audiovisual media services. This
regulation covers areas such as organization, dingn property, and limitations on
ownership concentration and audience share.

13 Available online at: https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32010L0013

14 Available online at: https://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=uriserv%3A0].L .2014.260.01.0004.01.ENG
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Chapter IV focuses on the regime applicable to ipulnledia service providers, including
their mission, legal status, activities, editoiraependence, and duties, whereas Chapter V
establishes the main legal parameters with regarddhe national public media service
provider, in terms of functioning, organizationnéling, and oversight.

Chapter VI institutes the norms applicable to comityusound radio broadcasting service
providers.

Chapter VIl defines the role and responsibilitiesnedia service distributors.

Chapter VIII incorporates the legal regime vis-a-the provision of non-linear audiovisual
media services.

Chapter IX contains a set of rules and principleswdiovisual commercial communications.

Chapter X defines the role, responsibilities, mersibi@, functioning and responsibilities
(including sanctions) of the Audiovisual Council bldova as the regulatory authority in
the area of audiovisual media services.

Chapter Xl includes all the final and transitiopabvisions.

12



Analysis of the provisions of the proposal in lighof applicable international standards
- Preamble

As previously mentioned, the preamble of the Caatifies the aim of the legal text, which
is to create the framework required for the impletagon of the AVMSD. The
establishment of this aim is preceded by a dedatsrabf adherence to “the European
standards on freedom of expression and accessliovaual media services”.

The legislature has thus adopted the legitimateiqal decision to take the EU model as the
main guide to draft the provisions comprised in Gede. This political decision is not

directly linked to any legal national or internatad commitment adopted by Moldova. For
this reason, it is recommended to broaden up tineaaid rather to refer to what is probably
the actual and most clear objective of the Codecifipally establishing a complete and
comprehensive regulation applicable to the promisad audiovisual media services in

Moldova, including the mission and organizationpoblic service media and the role and
attributions of the Audiovisual Council, as theepéndent regulatory authority of the sector.

- Definitions

Chapter | includes a long list of definitions refieg to the terms that will be used in the
Code. The introduction of such a list at the vemyset of the text needs to be welcomed as
this will facilitate its interpretation and applican. This being said, there are a few
comments and recommendations to be made regarding sf the definitions included in
this section.

First, the references made to “autonomous publibaaity” may be confusing as the legal
administrative implications of the term “autonombase not completely clear, particularly
in continental law systems. Therefore, considetirggfact that this notion will be applied to
institutions that need to be preserved from angnfof political or economic influence, it is
recommended to instead use the adjective “indepehdeis further recommended that said
definition also mentions particularly relevant aéfory elements of independence, such as
financial independence and no subordination toet@nomic interests of any stakeholder
beyond political actors. In fact, article 2 of th®de actually uses the term independence
when referring to the status of the regulatory badg other supervisory entities. Therefore,
the Code needs to be consistent in using this tieroughout the document.

This section also contains a definition of “hateesgh”. Considering the delicate implications
of such notion in terms of freedom of expressitwe, aim of the Code to provide a clear and
operative notion needs to be welcomed. In generald, the definition included in the text
would be in line with international standards imstlrea. However, the interpretation and
application to specific cases will always requaking into account the need to avoid using
this legal notion as a means of discouraging ciszZeom engaging in legitimate democratic
debate on matters of general interest.

The definition of “protection of the national audisual area” refers to a set of measures
“aimed at eliminating internal or external, int@mal or involuntary factors, which prejudice
or may affect the institutional, functional, stumcl, content, technological or other integrity
of the reference space and creation of proper Isec@ironment for functioning of the
national audiovisual area in legal, political, eoomc, cultural security or other conditions”.
This will also be the object of further commentstiis legal analysis, but it needs to be

13



stressed at this point that such provisions shoultb way contradict the basic international

principle that protects the exercise of the rightfieedom of expression “regardless of

frontiers”. In other words, it is recommended ttia$ definition incorporates a reference, as a
limit, to such an important element at the cor&reé expression.

- Purpose and scope

Article 2 defines the purpose and objective of @uele, as well as identifies the subjects to
which the Code does and does not apply.

Paragraph 3 of this article refers to the latteinmjuding a series of online services, such as
“web services which do not compete with audiovisuallia services, the audiovisual content
placed on the site, which is only occasional anditemhal to the main purpose of the
service”, and “web services providing audiovisuathtent that are not mass-media within the
meaning of the objective to inform, educate andemain the general public’. These
exceptions are directly taken from the AVMSD. Hoeguvhe application and adaptation of
such general and broad exceptions have been parlycahallenging for EU member States
since their approval of the AVMSD. In fact, the Bpean Commission had to directly
engage in solving the interpretative problems thattext of the Directive has created at a
moment when most websites incorporate an impogartunt of video conteht Therefore,
rather than just replicating the broad, and pragvesy more difficult to apply and interpret,
original text of the AVMSD from 2007, it is ratheecommended to take into account the
interpretative elements already elaborated by theofean Commission itself or the
European Regulators Group for Audiovisual Mediavigess (hereinafter, ERGA), in order to
incorporate into the Code clear and applicablesgatin this specific area. In line with this,
and in order to avoid further confusions, the imiplreference to video sharing platforms
made in indent c) needs to respect the terminolgy definition already included in the
Code, rather than copying once again the literabwof the AVMSD.

With regards to the subjects to which the Code dpgdy, indent e) in paragraph 4 of article
2 refers to “video-sharing platform service provglander the jurisdiction of the Republic of
Moldova”. This is in frontal contradiction with th@ovisions mentioned and analysed in the
previous paragraph with regards to this kind ofises.

- Local programmes and minority languages

Article 4 particularly refers to audiovisual locatogrammes, and attempts to establish a
proper and clear definition of such notion. It alsposes on media service providers a series
of obligations to transmit such programmes accgrdio average daily durations (and
depending on the territorial coverage of the repecprovider). Paragraph 7 of the
mentioned article also imposes the obligation, ¢ertain providers, to transmit local
programmes in a proportion of at least 80% in Raaradanguage. On the other hand,
paragraph 8 establishes that “Media service prosjdehose audiovisual media services are
addressed to communities from administrative-tmigt units in  which

an ethnic minority makes up a majority share, niastsmit local audiovisual programmes in
a proportion of at least 25% in Romanian languaage,well as their own audiovisual

> See the Evaluation and Impact Assessment available at: https://ec.europa.eu/digital-single-

market/en/news/avmsd-inception-impact-assessment, as well as the reports and studies from different
relevant EU bodies and organizations, available at: https://ec.europa.eu/digital-single-
market/en/reports-and-studies /75977 /3466
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programmes in the language of the minority cona#tnéanguage quotas in order to
preserve linguistic diversity in media are accepbgdinternational standards as legitimate
reasons to impose certain restrictions and linotetion the right to freedom of expression
(particularly in the audiovisual sector). Howevsuch restrictions must aim at providing
some protection to minority and non-national larggsa but not at guaranteeing the presence
of languages with an official status across the levhmountry and therefore enjoying a
preeminent positio. For that reason, it is recommended to reconsftese provisions by
adopting a regulatory point of view aiming at padteg minority languages instead of the
national official one.

- Freedom of expression

Article 7 of the Code refers to the right to freedof expression in connection with the
provision of audiovisual media services. Provisior@uded in this article aim at protecting
the mentioned right and avoiding any form of illggate interference in its exercise through
the use of audiovisual communication means. Thezetbe introduction of such provisions
needs to be welcomed. However, the article contanBnal paragraph which reads:
“Transmission and/or retransmission of audiovisuatia services, which have the effect of
restricting the freedom of expression, is prohiitdt is difficult to understand how the
provision of media content (that is the exercis¢hefrights to freedom of expression and/or
information) can at the same time restrict thesg same rights. The actual wording of this
provision is therefore vague and uncertain, and leag to restrictive interpretations and the
imposition of arbitrary restrictions. Thereforeistrecommended to be eliminated.

- Editorial independence and freedom

Provisions contained in article 8, aimed at pratgcthe editorial independence of media
service providers, also need to be welcomed. Horyéve following should be noted:

a) provisions included in paragraph 2 and 3 ardchlg reiterative, and it would be
advisable to have one single rule instead, estab{isthe prohibition of censorship and
defining it as any form of prior content contra@striction or limitation by the Government or
any other public body; and

b) it is perhaps obvious to establish that the leggun adopted and applied by the regulatory
authority according to the law is not illegitimata.fact, the text of the draft wrongly says

that such regulation does not constitute an “ieterice”. However, it is actually_a legitimate

interference, provided that it respects nationdl iaternational legal standards.

- Protection of confidentiality of information sources

Article 9 includes some valuable principles visig-the protection of confidentiality of
information sources. However, a more detailed g would be advisable, regarding the
need to guarantee the application of such safeguerdall media actors, in line with
international standards as well as the specific regulation of possibleegiions (or lack of

18 See the provisions contained in the CoE Charter for Regional or Minority Languages, adopted on 5
November 1992, available online at: https://www.coe.int/en/web/european-charter-regional-or-
minority-languages as well as the Guidelines adopted by the OSCE on the use of minority languages in the
broadcast media (October 2003), available online at: https://www.osce.org/hcnm/32310

7 In arecent report, the UN Rapporteur on Freedom of Expression and Freedom of Opinion has clearly
stated that “(1)aws guaranteeing confidentiality must reach beyond professional journalists, including
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them) and the procedure and State bodies entitedpply them, as well as specific
protections vis-a-vis so-called whistle-blowers.

- Respect of fundamental rights

Article 11 of the draft Code refers to the need dadiovisual media services providers to
respect the fundamental rights while exercisingy thetivities. This is a particularly sensitive
area, as media service providers are at the sane dkercising the fundamental right to
freedom of expression, which cannot be unduly icstt.

Most of the provisions included in this article are line with international standards.
However, indent c) prohibits programmes that “pnésgologetically totalitarian, Nazi and
communist regimes, authors of crimes and abusethesfe regimes, and denigrate their
victims”. These provisions are excessively vague lammad, as they do not only refer to the
apology of certain political regimes but also tahaws of crimes, or even “abuses” of these
regimes. To mention denigrating the “victims” (amat very broad notion) is problematic
too. In line with the case law of the European CofiHuman Rights, limitations on speech
related to human rights should not, in any casie $gitimate debates on matters of public
interest, including here proper discussions onohisdl events. The Court only accepts
limitations vis-a-vis expressions that promoteustify violence, hatred, xenophobia or other
forms of intolerance. In order to make a propeesssient of such circumstances, the Court
usually takes into account a series of factors, ehanthe nature of the statements,
geographical and historical factors, and the tiemedr.

The provision now under analysis is too broad aague and thus falls short of the strict
parameters set by the European Court of Human i@htline with relevant regional and

international legal standards). It is recommend#teeto replace it with a more precise and
limited norm or simply to remove it and subsume fimalities of the legislator under the

general hate speech clause already present inaithe. C

- Access to audiovisual media services

Article 12 contains a series of principles thatrpote and protect access by citizens to
audiovisual media services. The Code establishesnded for such principles to be
developed and specified by the regulator. Althoagtess to media is an aspect that deserves
a proper protection by audiovisual legislationwibuld be advisable to introduce some
safeguards in order to guarantee that this will motany case, impose disproportionate or
non-justified restrictions on the editorial indedence and freedom of media outlets. For this
reason, it is also advisable to differentiate, his tarticle, between commercial and public
service media, the latter bearing the most releaat cumbersome responsibilities in this
area.

- Correctness of information

Article 13 of the draft Code consists of a seriesayy detailed provisions to guarantee the

those who may be performing a vital role in providing wide access to information of public interest such
as bloggers, “citizen journalists,” members of non-governmental organizations, authors, and academics,
all of whom may conduct research and disclose information in the public interest”. Available online at:
http://www.ohchr.org/EN/Issues/FreedomOpinion/Pages/ProtectionOfSources.aspx.

18 See Peringek v. Switzerland, judgement of 15 October 2015:
https://hudoc.echr.coe.int/eng#{"itemid":["001-158235"]}
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correctness of information provided through audiaei media outlets. The provisions are
quite specific and cover several areas directlgteel to reporting. These provisions are in
line with international standards, although it iscommended not to use the term
“impartiality” but rather “accuracy” and/or “objaeity” in different paragraphs of the article.

The requirement of impatrtiality may hinder the tigh private media outlets to disseminate -
truthful- information from the specific angle ofeih own editorial views, whereas the
requirement of accuracy is more related to medidegsionalism and responsible reporting.
Therefore, the requirement of impartiality -in adsh to accuracy and objectivity- is

recommended in principle to be imposed solely dolipservice media.

- Protection of minors

Article 15 is dedicated to the protection of minofse provisions that it contains are mostly
based on the text of the AVMSD and best compargtiaetices.

That said, a few observations are needed in thi. ar

Paragraph 5 states that minors “shall not be useXmosed in the audiovisual programmes
by parents, relatives, legal representatives, lasvpe other persons responsible for raising
and caring for him/her, in order to obtain any adages for them or to influence decisions of
public authorities”. In line with the previous pgraph, and in order to provide proper and
better protection to minors in line with internai#d standards and practices, it is advised to
particularly stress the need not to show the imagé&lentify minors in cases where they are
associated with crimes (either as victims, witngsee authors), or any other circumstance or
event that might affect their development, image @aputation.

With regards to paragraphs 6, 7 and 8, the follgwstould be noted:

a) The radical and unconditioned prohibition of gmanmes “containing pornography or
promoting violence” may represent an unjustifiedtnietion of the right of adults to have
access to such type of content. It is advised ahipit the dissemination of these kinds of
programmes only in cases where conditional acaegsge and identity verification systems
are not in place.

b) Programmes that are likely to affect (but naticaesly) the physical, mental or moral

development of minors can also be provided usingditonal access systems, but other
systems are usually accepted as well by reguldtargeworks within EU member States,
particularly in terms of content classification aading time restrictions. Otherwise, only

programmes suitable for all audiences would benadtbon open television, and the minors’
protection schedule established in paragraph 10dvoake no sense whatsoever.

Cultural responsibilities

Article 19 of the draft Code regulates the duties aesponsibilities of audiovisual media
service providers in connection with reflecting tiigersity of the national and European
cultural space. This is, once again, a legitimateaafor proportionate and adequate
regulation. There are, however, two provisions theght need to be re-considered.

The first one is contained in paragraph 3, whidia@shes that all programmes transmitted

in other languages *“shall be accompanied by trénslainto Romanian language
(duplication, insonification and/or subtitling)”his is a very cumbersome obligation, which
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may be difficult to fulfil by many small local anchinority-addressed media outlets, and
therefore does not seem to respect the principlgagortionality. It is also needed to refer
again to the observations previously made with nggdo the need to protect minority

languages rather than the national official onas Itonsequently recommended to remove
this provision or to reformulate it in a more projpanate manner (as in the case of the
adoption of technical measures to facilitate acdessnedia by people with disabilities,

included in article 16).

Second, paragraph 5 states that “Sound radio basidg services and music television
services shall contain at least 30% of musical wankRomanian language, including 10% of
musical works originating from composers, perforsnand producers originating in the
Republic of Moldova”. This can be a positive meastw promote local entertainment
industry and artists and is probably inspired hyilsir provisions present in other legal
systems (notably in France and some regions oingp&lowever, it is recommended that the
legislator confirms that the Moldovan musical markas indeed the capacity to serve
providers with a sufficient and varied offer perinig) to effectively fulfil such an obligation.
On the other hand, specific exceptions also neédx imtroduced for providers specialized in
very niche music genres, which either have no prtd in Moldova and/or incorporate no
language (hip-hop, electronic music, classical metc.).

- Regulation of linear audiovisual media services

As previously mentioned, Chapter Ill of the drafide is devoted to the regulation of linear
audiovisual media services, that is to say trad#ioor conventional radio and television
services.

A few observations need to be made with regardisdse provisions.

Article 24.4 of the Code establishes that all Ing@viders are to get a broadcasting license
to undertake their activities. This general requieat would not be in line with the principle
of proportionality and best comparative practidgsensing as arex ante control for the
provision of audiovisual services would be justfie cases where the prior intervention of
State bodies is needed in order to guarantee, Igptalocorrect use of the spectrum airwaves
as part of the public domain. In other cases, al@mommunication or notification should be
a sufficient and not excessive means of publicrvetetion, in order to properly protect and
facilitate the exercise of the right to freedom edfpression and safeguard other public
interests at the same time. Therefore, it is recendad to circumscribe the licensing
requirement to the provision solely of terrestrmbadcasting services and establish a
notification system regarding the use of othergnaission platforms.

Another relevant issue is related to the licengngcedures (in the case of use of terrestrial
radioelectric frequencies). The Code does not aordgay indication or regulation on the
process and criteria according to which such liesnwill be granted. According to the
national legislation on electronic communicatidhshe provision of broadcast services
requires a license granted by the electronic coneations authority (National Regulatory
Agency for Electronic Communications and Informatidechnology of the Republic of
Moldova, hereinafter ANRCET]I), for the use of thedquency only. This frequency license is
instrumental for the broadcasting license to bentgich by the audiovisual media services

19 Electronic Communications Act no. 241-XVI of 15 November 2007, available online at:

http://en.anrceti.md/fileupload/1
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regulator. However, as has been pointed out, ttie@oes not specify the procedures and
criteria to be followed in order to grant the latkénd of licenses. Considering the fact that
the radioelectric spectrum is a limited space -neafter its digitalisation, and in order to
properly guarantee a fair and equal access tcetinestrial platforms, as well as to safeguard
the existence of an open and diverse broadcagt, dfie recommended to introduce in the
Code adequate rules regarding the abovementioresbgs and criteria. In any case, these
processes to adjudicate broadcasting licenses csleathler aim at granting access to single
frequencies (which seems to be, apparently, theestuidegal scheme) or to full digital
multiplexes.

Article 28 establishes a series of limits vis-atis legal regime of property of private media
service providers. In particular, and among othiis, provision establishes that commercial
organizations financed in whole or in part from @B&te budget cannot be the beneficial
owner of such media outlets. This restriction appéa be excessive, as it would expel from
the audiovisual sector any company or entity whieteives any form of financial support
from public bodies (including for example, publidsfor the production of certain content,
or other possible subsidies which, by their nataegnot possibly interfere with the editorial
independence of the respective media outlet). thesefore recommended to formulate this
provision in order to target only private companiiesincially and effectivelycontrolled by
State bodies.

Article 28 establishes the same prohibition vissaolitical parties and “socio-political”
organizations, trade unions and religious cultd.thése organizations represent legitimate
interests that need to be included in the diversd @luralistic debates inherent in any
democratic society. Therefore, this radical exdagwhich would not only affect their use of
airwaves in order to directly exercise the righfreedom of expression of their members, but
also the use of any other alternative platformudcig the Internet) is disproportionate and
needs to be advised against. It is recommendeeplacae it with a more adequate norm that
would for example limit the possibility to obtainnational frequency, but would permit the
use of other transmission means. This restriciecomes particularly cumbersome if we
consider that article 49 of the Code also includesan on these kinds of organizations
providing community broadcasting services. The saorerns would apply to provisions
like those included in paragraph 8 of the samelar28, with regards to the possibility for
such entities to hold shares, voting rights, okesta

- Public media service providers

Chapter IV of the Code is devoted to establishimg tegime applicable to public service
media providers in general, and Chapter V partityfacuses on the national public service
media provider, Teleradio Moldova Company.

Both chapters include a comprehensive series omsicaimed at properly defining the
objective, mission and activities of public serviogedia in Moldova, as well as to
appropriately safeguard the proper functioning lté tespective entities on the basis of
“editorial independence and institutional autonomigh respect to state authorities and
institutions, with political forces and groups a@b@aomic and financial interests”.

This general approach can only be welcomed. Origwaremarks would still need to be
taken into consideration.

Article 34.2 specifies once again that the intetinof the regulator according to the law “is
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not considered an interference”. It is adviseddplace this probably redundant provision
with a specific reference to the role of the retpri@onsisting of effectively monitoring and
guaranteeing the proper and independent functiomhgublic service media outlets,
according to the objective, mission and activigstablished in the law and any other relevant
instruments.

Article 35 establishes a long list of duties of jiwbmedia service providers. Indent m)
particularly refers to establishing “the prices aates for the services they provide”. This
provision can be problematic. One fundamental afthiory pillar of public service media
according to international standards is the unaléysand accessibility of the content and
services to all. These standards do not requiterireny case such content and services must
be provided entirely at no cost for citizens. Hoem\the legislator needs to clearly state that
any price or rate for the provision of the servishsuld be cost-oriented and never represent
or impose a barrier or a serious impediment fageits in order to access to the benefits of
the public service.

As for the specific provisions applicable to TethoaMoldova Company, the following
should be noted:

a) further requirements and professional qualificet need to be introduced vis-a-vis the
position of General Director, in order to guaranteefully professional and efficient
performance of his/her functions;

b) the inclusion of loss of support of membersh&f Supervisory Board as one of the causes
of the dismissal of the General Director is too ua@nd broad and therefore needs to be
eliminated or replaced with more detailed and dbjeclack of professional performance
reasons;

c) the State budget allocations to fund the aadiwiof Teleradio Moldova Company need to
be a fixed at 0,9% (the English version of the textot completely clear on this matter);

d) further requirements and professional qualiim# also need to be introduced vis-a-vis
the position of the member of the Supervisory Bo@rdyears of unqualified experience
would still be too broad and insufficient to guaeeprofessionalism); and

e) in order to guarantee the unbiased electiorhefbest candidates to fill the Supervisory
Board, a qualified majority vote of the membersha Audiovisual Council is recommended
as a requirement (instead of a majority).

- Community broadcasting service providers

Chapter VI of the Code contains a series of rupggieable to the services to be provided by
community sound radio broadcasters service prosider

It needs to be noted here that this section redalg to radio services, whereas with the
emergence of new digital technologies it shall bssible to have community media services
in any format (sound, audiovisual linear or even-tinear). Therefore, a wider regulation in
terms of formats and technologies is needed inrdoiieéhe Code not to become immediately
outdated, if it is not already. On the other handhe specific cases of the provision of such
services via the use of frequencies, internatistehdards require the specific reserve of a
portion of the spectrum for this purpose.
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The remark already made with regards to the strgigyhibition affecting the possibility for
political, religious, trade union interests to ¢estheir own media outlets also needs to be
underscored.

- Media service distributors
Chapter VIl of the Code is devoted to the regurabdb media service distributors.

Media service distributors are intermediary platierwhich transmit and facilitate access to
audiovisual media service providers. Obviouslyyttde not hold the editorial responsibility

and thus should not have any liability vis-a-vie #Hudiovisual content they provide/facilitate
access to. In the legal conceptual framework ofiggtal Single Market of the EU, media

service distributors fall under the exclusive cdesation of electronic communications
service and network providers.

This EU approach would also be in line vis-a-viteinational standards in the area of the
role and responsibility of intermediaries. Mediaveze distributors are not intermediary

platforms like Facebook, Twitter or YouTube, as tfeemer cannot incorporate user

generated content. Plus, they certainly makexamte choice when deciding the package of
audiovisual media services which will be offeredettd consumers. However, it has to be
underscored that this choice does not imply theagse of any editorial control over specific

content and programmes (which obviously belongghi respective audiovisual media
service provider) and, therefore, cannot justifgeaeral imposition of liability.

For this reason, it is recommended that media eemdistributors are only subjected to the
obligation of obtaining an electronic communicatiditense or authorization and to notify
the Audiovisual Council about the number and demation of services they provide, as
well as the respective provider in terms of edabresponsibility. Therefore, provisions and
requirements, such as obtaining the so-calleddnstnission authorization” (which can be
refused by a “reasoned decision”), or the posgibitif being sanctioned for the mere
retransmission of illegal content (contemplatedaimicle 85 of the Code), need to be
removed/deleted.

- The Audiovisual Council

Chapter X of the Code establishes the legal regipmicable to the Audiovisual Council as
the independent regulatory authority vis-a-vis audiual media services in Moldova. This
regime incorporates areas such as the nominat@gpointment process of the members of
the Council, the principles applicable to its demis and activities, the organization
management and competences of the authority, ak ageldetailed regulation of the
authority’s powers of sanction. In general, thesmvigions shall be welcomed as they are in
line with basic requirements established by intéonal standards, particularly vis-a-vis the
guarantee of the independence of the regulator.

That said, there are also a few remarks to be deresil by the legislator:

a) once again, further requirements and profeskopuradifications need to be introduced vis-
a-vis the position of member of the Council, inerdo guarantee a fully professional and
independent performance (5 years of unqualifiedeagpce would still be too broad and
insufficient to guarantee professionalism);
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b) the final appointment of the members of the @idus recommended to require, in any
case, a qualified parliamentary majority in ordeptoperly guarantee their independence as
well as the broadest consensus on their suitabdlityl

c) the references to the competence of the Ausliai Council vis-a-vis video-sharing

platforms (particularly in the area of sanctions) particularly confusing, as the rest of the
Code does not contain any particular provision iggple to this specific kind of provider, as
according to the definitions provided by the Codself it cannot be considered an
audiovisual media service provider or a media serdistributor (moreover, article 2.4.e)
clearly establishes that provisions specified sn@wode do not apply to such entities).
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