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Bcryn

3a pPOKM He3anexKHoCTi B YKpaiHi NiaroToBaeHo M BUAAHO YMMaAo nid-
PYYHUKIB 3 KOHCTUTYLIMHOTO Npasa. BoHW pi3Hi AK 3a cK1agom aBToOpIB, Tak
i 32 0bcArom, cTMAem NodaHHs maTepiasy, a iHOAI 1 3a AKiCTHo.

MpoTe BOHWM MatoTb i CMifibHI pucK: B abcontoTHOT BinblocTi 3 HUX oa-
HakoBa Ha3Ba — «KOHCTUTYLINMHe NpaBo YKpaiHu». Llinkom noriyHo, wo oc-
HOBHI 3yCM1A aBTOPW TaKMX NIAPYYHWUKIB 30CepeaKyoTb Ha BUCBITAEHHI
nonoxeHb KOHCTUTYUIT YKpaiHM, WO 3HAYHOK MIpOK BM3HAYAE AK CTPYK-
TYPY, TaK i 3MIiCT Nigpy4YHUKIB. MNepLl HixK PO3rNAHYTU Ui NUTaHHA, 3a3BMYal
XapaKTepmnaytoTb NpeaMeT KOHCTUTYLiIMHOIO npasa YKkpaiHu, noro ocobnm-
BOCTI AK rany3i HallioOHaNbHOIo NpaBa, HayKM B CUCTEMI HaLLiOHAbHUX OpU-
ANYHMX HaYK Ta HaBYaAbHOT ANCLMMNAIHMN.

ABTOpPM NPOMOHOBAHOMO NiAPYYHUKA, AK YCTUIIM MOMITUTW OrO YmMTa-
Yyi, BiAMOBMAMCA Bif, TPAAMLIMHOI Ha3BW NiAPYYHUKIB 3 KOHCTUTYLIMHOTO
npaBa, XxapaKTepHOI, A0 peudi, He TiIbKM BITYM3HAHMM NiAPYYHUKAM 3 L€l
HaBYa/bHOT AUCUMNAIHW. BOHW 3Baskanu Ha Te, Wo rnobanisauiiHi i iHTe-
rpaliiHi npouecw, AKi BindysatoTbca B Cy4aCHOMY CBITi, AeAani aKTUBHIilLe
NPOHMKALOTb Y BCi chepm cycnifibHOro, 30Kpema  NpaBoBOro, XuTTa. He €
BMHATKOM i chepa KOHCTUTYLIMHOrO NpaBa, Lo CTae Aeaani yHiBepcaniso-
BaHILLIOK 1 iHTepHaLioHaNi30BaHiLIO 3i 36epexeHHAM, 3BiCHO, CBOIX Ha-
LioHanbHUX ocobanBoCTe. HacniAKoM TakMX NPOLECiB, Ha AYMKY aBTOpIB
NiApy4YHMKa, € Te, WO B KOHCTUTYLLIMHOMY NpaBi Malixke BCiX KpaiH 3’aBna-
€TbCA Aeaani binblie cnibHUX pUC (MOHATb, MPUHLUMNIB, IHCTUTYTIB, HOPM),
AKi CNOHYKaKTb A0 NOAO0AAHHA MiZ Yac MOro BUKNAZaHHA CYyTO HaLLiOHaNb-
HWX, KPaTHO3HABUYMX Ta PErioHaAbHUX MigxXo4iB. 3pobUTK Le B MeXKax Tpa-
ONUIAHUX ONA BITYU3HAHUX IOPUANYHUX BULWIB HaBYabHUX KypciB «KOH-
CTUTYLiMHe NpaBo YKkpaiHny, «KOHCTUTYLiMHE NpaBo 3apybisKHUX KpaiH» un
HaBiTb «[1opiBHANBHE KOHCTUTYLIIHE NPABO», HA AYMKY aBTOPIB NPOMOHO-
BAHOrO MiAPYYHMKA, HAATO CKAALHO, @ YACOM i MPOCTO HEMOMX/IMBO.

[MparHeHHA OCMUCAWUTU KOHCTUTYLIiMHE MpaBo, WO BMXOAWUTb 33 MeXi
HaLLiOHANbHMX KOPAOHIB, MO3HAYMAOCA TAKOXK Ha MEeTOAO0/ONYHUX MiAXo-
[ax 4O CTPYKTYPyBaHHA M 3MICTY MiAPYYHWKA Ta METOAMLI BUKAALy Ma-
Tepiany. ABTOpM NiApyYHMKa MOYMHAIOTb 3i 3'AcyBaHHA MpOBiAHOrO ANA

KOHCTUTYLIMHOTO MpaBa MOHATTA — BWTOKIB KOHCTUTYLIOHaNiaMy, Moro
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CTaHy M TEHAEHLA PO3BUTKY B CydacHOMY cBiTi. MornmbneHe ocMucaeH-
HA KOHCTUTYLIOHANI3My 430 3MOry MO-iHWOMY NOMIAHYTU Ha TPaAMLiAHI
ONA BITYM3HAHOI KOHCTUTYLLIOHANICTUKM MUTaHHA: CTAaTyC KOHCTUTYLLIMHOIO
npaBa B HaliOHA/IbHI NPABOBIl CUCTEMI, MOro NpeaAMeT i NPUHUMNK, Micue
HayKW KOHCTUTYLIMHOMO NpaBa B CUCTEMI Cy4aCHUX HAayKOBMX i MO3aHayKo-
BMX 3HaHb. BuxiaHa inen, aka npoHM3ye BCi po3ainn nigpydHmKa (ix wicts) —
ioes Npo BM3HaYasbHy pPoab AOAMHWK, Ti rigHOCTI, NpaB i cBoboa Yy dyHKLjo-
HyBaHHi BCiX A€MOKPATUUYHMX IHCTUTYTIB, OpraHi3ayji 1 4ianbHOCTI AeprKasm
Ta ii opraHiB. To6TO, BiAHOCUHW BNAAAPIOBAHHA € BTOPUHHUMM, NOXiIAHUMM
BiA «NOAMHOBUMMIPHUXY | NiANOPAAKOBAHI M.

Y nigpy4YHUKY YnTayi 3HANAYTb TAKOXK HU3KY iHLWKX HETPAANUiIMHWX Nia-
XOAiB A0 3MICTY M METOAMKM NOJAHHA MaTepiany — opraHisauii nybniyHoi
Hamaraamca NokasaTu 3arajbHi 1 CNiNbHI 418 KOHCTUTYLLIMHOIO Npaga, Moro
NPUHLUMNIB M IHCTUTYTIB TEHAEHLIT PO3BUTKY B cyd4acHomy rnobanizoBaHo-
My Ta iHTErpoBaHOMY CBITi. TOMY BOHW 3BEPTAOTLCA HE Ti/IbKM A0 BiTYM3-
HAHOrO Ta EBPOMENCHKOrO AOCBIAY KOHCTUTYLIMHOMO PErytoBaHHa, a h 40
KOHCTUTYLIMHOTO A0CBiAY KPaiH iHWWX KOHTUHEHTIB. Y LbOMY KOHTEKCTi B
NiAPYYHUKY PO3MNAHYTO 0COBAMBOCTI KOHCTUTYLIMHOrO Npasa YKkpaiHu.

Ona ninworo 3acBOEHHA MaTepiany BUKAALEHI B HbOMY TEOPETUYHI
NONOXEHHA NIAKPINAEHO NPUKIALAMKM i3 CYA0BOT NMPaKTUKK, Nepeaycim
NPaKTUKM CYAiB KOHCTUTYLLIMHOT lOpUCAMKL,i. Xo4a AOCATTM ONTUMaIbHOrO
BanaHCy Mix TEOPIEID M MPAKTUKO He 3aBKAM BAABaNOCS.

OueBMAHO, He BCi aBTOPCbKI MO3MUIT 1 BMCHOBKM 6e33acTeperkHo
cnpuinmyThb daxiBuj, adxe AesKi 3 HUX NoTpebytoTb J404aTKOBOrO OCMMC-
JIEHHA 1 NepeBipKM XUTTAM, iHLWI — MOXKYTb YTOYHIOBATM, 3MiHIOBATN abo
M y3arani BiAKMHYTM HACTyMHi AOCNIAHVMKN. ABTOPU He MpPeTeHAyloTb Ha
OCTaTOYHY 3aBEPLUEHICTb CBOIX MipKyBaHb i, BianosigHO, 6e3a0raHHe iXHE
OBrpyHTYBaAHHSA, TUM Maye Ha yHidiKkalito Niaxoais 40 NiAroTOBKM M Hamnu-
CaHHA NiAPYYHUKIB 3 KOHCTUTYLIMHOTO NpasBa. BoHW NOBWHHI 3aauMwaTmcA
Pi3HUMM, NPOTE, Ha IMMDBOKe NepeKoHaHHA aBTopIB, iX He cnig obmexyBaTh
BY3bKMMMW HALLIOHAIbHUMM MEXaMu, WO HEMUHYYE BEAE [0 EKNEKTU3MY,
HaLIOHAbHOrO eroismy Ta MapriHanisauii.

ABTOpW CNOAiBAOTHCA, WO NPOMNOHOBAHWM MIAPYYHMK CNPUATUME He
TiIbKM 3aCBOEHHIO CTyAEHTAaMM MOTPIOHOrO MIHIMYMY CMCTEMATM30BAHMX
3HaHb NPO KOHCTUTYLjMHE NPaBo, a M CTaHe A0POroBKa3oM, AKUN A0MO-
MOMKe M BifbHilLE OPIEHTYBATUCA B Cy4aCHMX TEHAEHLIAX MOro PO3BUTKY,
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CaMOCTIMHO aHani3yBaTK Ta OLLiHIOBATM 0COBANBOCTI KOHCTUTYLLIMHOTO Npa-
Ba YKpaiHW B pivmLLi 3arasibHOr0 NOCTYNY KOHCTUTYLIMHOrO Npasa 3arajiom.

Migpy4YHWK NiaroTyBaB aBTOPCbKUI KONEKTWMB Yy CKAa4i: A-pa topua.
HayK, npod. M. |. Ko3tobpu — BCTyn, po3ainm nepLlimii i Apyruii; a-pa topua.
HayK, npod. t0. . bapabawa — nigposainn 4.1, 4.3 — po3ainy 4YeTBEpPTOrO,
niapo3ainu 5.1, 5.2. — po3ainy n’atoro; A-pa topua. Hayk, aou. O. M. bopu-
cnaBcbKoi — Niapo3ainm 5.3, 5.4 — po3ainy n'aToro; KaHA. topua,. Hayk, Aol
B. M. BeHrepa — niapo3ainu 4.2, 4.4 — po3ainy yetsepTtoro (y cnisasTop-
CTBi 3 AOKTOpPOM dinocodii, aou. A. A. Menelwesmyem), Ta po3ain WOCTUN;
KaHA. topua. Hayk, aou. O. M. JluceHko (po3ain TpeTiin); ynopaaHUK TEKCTY
nigpyy4HmKa — B. M. TkayeHKo.
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Po3aia 1.
KOHCTHTYHiOHAAI3M, KOHCTHTYLIiA,
KOHCTHTYULiHHE NMpaBo Ta iXxHi
B3a€MO3B A3KH: 3aradbHa XapaKTepHCTHKA

1.1. KOHCTHTyHiOHai3M: NeHEe3HC,
CYTHICTbD i CTPYKTYPHi €1€eMeHTH

TepmiH  «KOHCTUTYUIOHaNi3sm» NOXoAMUTb Bif4 NAaTUHCBKOrO CNOBa
constitutio — KOHCTUTYLA, WO, CBOEKD Yeprow, eTMMOIONYHO NoB’A3aHe 3
NAaTUHCBKMM CNOBOM constituere, WO B NepeKknasi ykpaiHCbKOK MOBOO By-
KBas/IbHO O3HAYaE «BCTAHOB/IOBATU» («BCTAHOBUTUY).

Ha BigmiHy Big TepmiHa «KOHCTUTYLIOHANi3M», AKUIM Mo4Yannm BUKO-
pucTtoByBaTK B KiHUiI XVIII — Ha novaTtky XIX CTONITTA, C/I0OBO KKOHCTUTYLIA»
BXWMBA/IN LLE Yy CBOIX TBOPAX aHTUYHI MUCAUTENI, Y TEKCTaX i HaBiTb Ha3Bax
0diLiMHUX AOKYMEHTIB MONITUYHOTO 1 HOPMATMBHO-NPABOBOro 3micTy Cta-
poaasHboi Mpelii Ta CTapoaaBHbOro Prumy, To6T0 NoHaz ABi TUCAYI POKIB
Tomy. Moro posrsganu 34e6inblloro AK CMHOHIM YCTPOlO Aepasu. Ha-
NpuKNad, A0 TakUX TEKCTIB HanexaTb: «AdiHcbKa nonitia» («KoHCTUTyLIN
AdiH») ApictoTens, «KoHctutyuis ConoHa», «KoHctutyuia flikypra». B
enoxy CepeHbOBIYYA TEPMIHOM «KOHCTUTYLA» Y4ACTO MO3Ha4yaaun Pi3HO-
MaHITHI JOKYMEHTM Npo npusinei Ta BonbHocTi peoganis. Cepes HUX CAif,
Ha3BaTW «KOHCTUTYLLItO NPO NpaBa KHA3IB AyxoBHMX» (1220 p.), «KOHCTUTY-
Lito Npo NpaBa KHA3IB CBITCbKMX» (1232 p.) Ta HalBigomiwy «KaponiHy» —
Constitutio Criminalis Caroline (1532 p.)". Ha moniTMKo-nNpaBosi aKkth, y
TEKCTaX AKUX BXKUBAJIM TEPMIH «KOHCTUTYLLIA», MOXHA HAaTPanuTU TaKOX Y
KpaiHax LleHTpanbHoi Ta CxigHoT EBpOnM, 30Kpema B YKpaiHi.

Monpu HEePO3PUBHUN ETUMOOTIYHUIA 3B’'A30K MiK TEPMIHAMU «KOH-
CTUTYLLIOHAI3M» | «KOHCTUTYLiA», iX He CAig OTOTOXKHtoBaTK. lNo-nepue,
Cy4acHe PO3yMiHHA TEPMiHA «KOHCTUTYLiA» AOCUTb AajieKe Bif, Moro Tay-
Ma4eHHA B aHTUYHI M cepeaHi BikM. BOHO cKnanoca nvue Ha noyaTky nibe-
PanbHO-AEMOKPATUUHMX (OYpPKya3HMX) aHTMaBCONOTUCTCHKMX PEBOIOLLM
XVII=XVIII ctonite. MNo-apyre, Te, WO B KPaiHi € KOHCTUTYLIA, LLE He O3HAYaE,
O TAKOX € M KOHCTUTYLIOHANi3M sIK aBuLLe. ACKpaBWin Npuknag — aep-
aBW 3 TOTANITapPHUMMK peXMMaMn. AZxKe Hi o4Ha 3 HAaNNPOrpPecuBHILLIMX
[ONA CBOTO Yacy KOHCTUTYLIM — BelMMapcbka KOHCTUTYLIS HimeudnHm 1919

CreutoK M. OcHOBYM Teopii KOHCTUTYLT Ta KOHCTUTYLOHaNi3My. JIbBiB: AcTponabia, 2003. C. 8-11.
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POKY, fika dopmanbHO Byna YNHHOK Nif Yac NpPaBAiHHA HALWCTIB, Hi «HaM-
[EeMOKpPaTUYHiLLA Yy CBITi» (Tak NPUHAMMHI Ha3MBanu ii TBOpPLL) cTaniHCbKa
KoHctuTyuia CPCP 1936 poKy, — He TiIbKM He yTBePAMAN B LMX KPATHAX KOH-
CTUTYLLIOHANI3M, @ HaBMaKM — CTann B3ipLem HalbpyTanbHilWoro B ictopil
TYMNIHHA HaZ HUM.

KoHCTUTYyLiOHaNi3m — e He npocTo Habip NeBHWX, HaBiTb AEMOKpa-
TMYHMX 33 CBOIM 3MICTOM, iAeW, YTINEHUX Y TEKCTAX KOHCTUTYUIN, TUM Naye
KOJIM IXHbOK METO € CTBOPEHHA BUAMMOCTI LEMOKPATUYHOCTI AEPXKABM
(wmpmu, 30BHIWHbOrO dacaay), a 1 peanbHa NOMITUYHA iAeonoria AepKa-
BW. KOHCTUTYLOHaNI3M — Lie TaKOXK KOHCTUTYLiiHa NPaKTMKa, AKA 3HAYHOK
MIpOIO 3aNEXUTb AK BiZ CNPaBXHIX HaMipiB | BONI BNaLaPOOYMX, TaK i Bi
iCTOPUYHUX MNONITUYHUX | NPABOBUX TPAAULNA, PiBHA KYABTYPU M MeHTab-
HOCTI HapoA4y, PO3BUHYTOCTI AEPXKABHMX i NPABOBMX IHCTUTYTIB Ta IHWMKX
YMHHMKIB, MPO WO NTUMETbCA Aani.

1.1.1. BUTOKM KOHCTUTYLLiIOHANi3My 1 OCHOBHi eTanu ioro

CTAHOB/IEHHA

Mepuwi igel Npo NoTpibHICTb AEMOKPATUYHOIO AEepPXKaBHOro M cycnifb-
HOTO YCTPOIO, NMPO CNpaBeA/IMBICTb, PIBHICTb | cBOBOAY, Ha AKMX BiH NMOBU-
HeH 6a3yBaTuCA, CAratoThb LEe aHTUYHMX YaciB. Came B Lei nepioa Biabysca
nepexig, Bif, NaHiBHUX 40 LUbOro MiGpoIOriYHNX | peniriiHnX yasaeHs Npo no-
OyaoBy CBiTY 40 MOro paLioHa/IbHOTrO ocmucaeHHsA. Cnpobu Takoro ocMmuc-
JIEHHA 3ano4YaTKyBaAn We AaBHbOrpelbki myapeli, ak-ot: MNidarop, lepa-
KANiT, [leMOoKpIT Ta iHwWi. BiaTak ui igei no4ann po3BmBaTH y CBOIX Npausx 1
iHWIi BMAATHI mucauTeni Mpeuii: MaaToH 3 MOro obrpyHTYBAHHAM «LLiIJIKOM
[OCKOHanNoi aep»kaBu», NobyaoBaHOI Ha 3acafax BEPXOBEHCTBA PO3YMY,
fo6pa 1 cnpaBedinBOCTI , a TaKOXK MOro yueHb ApIiCTOTeNb, AKUIA aKLEHTY-
BaB Yy CBOIX TBOPAX Ha JIIOAMHI Ta il «34aTHOCTI CNPUIMMATI TaKi NOHATTA AK
[06po i 3710, CNpaBea/IMBICTb | HECNPaBeAMBICTL»~, @ TAKOX KOHCTPYIO-
BaHHI «HAMNINWOro», WO IPYHTYETLCA Ha BEPXOBEHCTBI 3aKOHY, AeprKaB-
HOTro YCTPOID, «OpraHisalia AKOro Aa€ MOAMHI 3MOTY YNHUTKU AKHaKAINWe
M SKUTK Wwacamso»™ . Ynumano ysaru y cBoix TBopax ApicToTens Npuainas
TAKOX BMMOram 10 0OCib, sKi 00ilMMaloTb AepKaBHi Nocaan, 30Kpema ixHim
OOCKOHA/IMM MOPaIbHUM YECHOTAM, LLO CMOHYKAKOTb iX HEYXMIBHO Kepy-
BaTMCA BUMOramMu CripaBea/InBmx 3akoHis™™"

MnatoH. [lep:kasa / nep. 3 gasHborp. [. Kosans. K.: OcHoswu, 2000.

ApictoTenb. Monituka / nep. 3 gasHborp. O. Kucoka. K.: OcHosu, 2000. C. 17 (1253a, 15-20).
**  Tam camo. C. 182 (13244, 20-25).

" Tam camo. C. 33, 203-205 Towo. (1260a, 15-20; 13334, 30-40).
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laei myucnutenis JasHboi peuii — MNaaToHa 1 ApicToTena — po3BMHYB Y
CBOiX MpauAx BMAATHUI mucanTenb 3i CTapoaasHboro Pumy Mapk Tynin
LunuepoH. KpuTnyHo npoaHanisysasLUM iXHIO CnaAllmHy, LinuepoH BucyHys
i 0BrpyHTYBaB HM3KY OPUTiHANbHUX i4el WOAO «A0CKOHANO! AepKaBu»,
3aKUEHTYBaABLWM, Ha BiAMIHY Bia lnaToHa 11 ApicToTensn, He Ha iaeanbHin
[epKaBi, AKOO BOHM il XOTiAM 6aunTK, a Ha AepPrKaBi, LLO peanbHo iCHYE, B
AKIA MOM/MBO MOMITUTM PO3YMHI OCHOBM FPOMaAAHCHKOCTI. Takowo aep-
’KaBoto, Ha AyMKy LinuepoHa, byna AeprkaBa, AKy 3acHyBaB Pomyn, To6TO
PumcbKa aepskasa’. Ocobnusy yeary LinuepoH npuainne nowyky 3acobis,
AKi 6 ybesneunnum snaay Bif, CBaBiNAA M TUPaHIi, 40 AKMX BiH 3apaxoByBaB:
PIBHOMIPHWI po3noain npas, 060B’A3KIB Ta NOBHOBAXEHb MiX PISHUMM
IHCTUTYTaMM (CKNaZHMKaMK) BAaAM «3 TUM, Wob AocuTb BRaam byno y ma-
rictpaTi, LOCUTb BNAMBY B PaAM Halneplwmnx ntoaen i focutb csoboam B
Hapoay»™". TiNbKM TakMI AepsKaBHUIA yCTPI, Ha AYMKY LiMuepoHa, MOoXHa
BBAXKATK «HANAINWMMY | pO3paxoByBaTh Ha CTabiNbHICTb.

AKLLO TOBOPUTU NPO BUTOKM iAeM KOHCTUTYLLIOHANI3MY, HE MOXXHa /n-
WNTM NO3a YBarot OAMH 3 HaMBIAOMIIMX AOKYMeHTIB A06u CepeaHbo-
Biu4A — aHricbky Magna Carta 1215 poKy, AKy NoYaan BUKOPMUCTOBYBATH
B 6araTbox KpaiHax CBiTy, 30KpemMa I B YKpaiHi nia Ha3Bol Benuka xapTis
BO/IbHOCTEN. HM3Ka cTaTel LpbOoro JOKYMEHTA, AKUIM | HUHI He BTPATMB CBOE]
LiHHOCTI, CTaNM HOPMATUBHUM ODOPMIEHHAM ANA BUPODAEHUX B none-
peaHi enoxu inen, NnepeayMoBOO Cy4acHOro PO3YMIHHA KOHCTUTYU,iOHaI3-
My 1 HEpO3PMBHO NOB’A3aHOI 3 HUM KoHUenNLi the Rule of Law, wo yKpaiH-
CbKOK MOBO 0ILLiIHO 3BY4MTb AK BEPXOBEHCTBO NpPaBay.

Benuka xapTia BONIbHOCTEN CpAMOBaHa NPOTM NaHiBHMX ToAi B EBpON,
30Kpema i B AHMIi, aBTOPUTAPHUX METO/AiB MPaB/iHHSA, ONip AKMM MOBCHOA-
HO HabupaB 06epTIB, MOLMPIOKYUCH Bif, KpaiHX A0 KpaiHW. XapTia cTana,
Mo CyTi, MUPHMM [JOFOBOPOM MiXK MOHapPXOM (Koponem) i noscTaanum 6pu-
TAHCbKUM ABOPSHCTBOM, AKe MNiaTpumann BoskM Yenbcy n LLoTnaHaii Ta
HaBiTb 036POEHE AYXOBEHCTBO, LLIO BMMarano ansa cebe nesHMX npas i cBO-
604, HaroNoLWy4YM Ha NOTPebi NOCTaBUTU KOPO/A B *KOPCTKI NPaBOBi MEXKI.

XapTia MicTUTb HM3KY (63 B peaakLii 1215 poky, 61 — y TekcTax nisHi-
LUINX POKIB) topnANYHMX GOPMY/, AKi, 3 OAHOr0 HBOKY, CYTTEBO 0OMEKMAM
cBoboay Ain Koposa, a 3 iHWOro — pPo3WnpKan npasea 1M ceoboan niana-
HUX (freeman — BinbHUX Mogeit). Y rnasi 39 XapTii B8 pegakuii 1215 poky
3aKpinaeHo Take: «oaHy BifbHY MtoauHy (no freeman) He moxe OyTn
CXonaeHo, yB's3HeHo, No36aB/ieHo BAACHOCTI Y/ BOIbHOCTEN, OrO/IOWEHO

LinuepoH Mapk Tyniit. Mpo aepsasy / nep. 3 nat. B. /iuteuHosa. K.: OcHosu, 1998. KH. 2. C. 75 Ta HacT.
Tam camo. KH. 2. C. 90-91.
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3/104MHLEM, NiIAAAHO BUTHAHHIO UM B ByAb-AKMI iHWMKIA cnocib no3basneHo
IOPUAMYHWUX NPaB, a TAKOX KOAHE PilleHHA He Oyae BUHECEHO CTOCOBHO
Hel, }oAHe — CTOCOBHO 3aCyAXKeHHA ii iHaKLWe, HiX Ha NiacTaBi NnpaBoMmip-
HOTO CYI0BOrO PilLeHHA»",

Li snepwe 3adikcoBaHi B XapTii rapaHTii HeaOTOPKAHHOCTI 0cobu I
CNpaBeA/IMBOrO NPaBoCcyAAA — FO0BHOMO iHCTUTYTY 3axMCTy ii MpaB CcTanm
HapiXXHUM KameHem HaraTboxX HaCTYMHUX HALIOHANbHUX KOHCTUTYLIAHMX |
MIXXHapPOAHWX OKYMEHTIB, MPUCBAYEHMX MPaBaM JOLANHMN.

Bennka xapTia BOSIbHOCTEN MICTUTb TaKOXK YMMaI0 iHWNX HaA3BMYAMHO
BAXK/IMBUX MONOXKEHb, CMPAMOBAHMX Ha BNPOBAXKEHHA NPEeACTaBHMLbKOIO
npaB/iHHA —3ara/bHOI paAyx KOPOIBCTBA, WO CTasa CBOEPIAHUM Npoobpa-
30M «NPEACTaBHULBKOIO M MOTEHLIMHO CUJ/IbHOTO 3aKOHOAABYOr0 OPraHy»,
BCTAHOB/IEHHA «3BEPXHOCTI MpaBa Haj, BONEIO MPUMXM BAaAapa»” TOLWO.

3HaYeHHs XapTii B CTAHOBEHHI KOHCTUTYLLIOHAMI3MY 1 PO3BUTKY IO~
CTBa BaXXKO nepeouiHnTtun. Mpo sBenny Magna Carta ACKpaBO CBIAYNTDL i
OLiHKa B OZHIM 3 NMPOBiAHMX BPUTAHCLKKUX ra3eT Guardian nig 4Yac cBAT-
KyBaHHA 750-1 piYHMLj UbOro iICTOPUYHOIO AOKYMEHTa. XapTito BM3HAHO
KHAMBAMK/MBIWMM KOHCTUTYLLIMHMM OOKYMEHTOM YCiX 4aciB», OCKi/bKK
BOHA CyTb Bif, CyTi — «OCHOBa cBOOOAM 0COOM CynpoTW CBaBI/IbHOI BlaAM
pecnota»”™”. L igei ctann 3rofom OCHOBOIO AOKTPUHM M MPAKTUKM KOH-
CTUTYLLIOHaNI3Mmy.

B enoxy CepeaHboBIYYsA iael MalnbyTHbOro KOHCTUTYLLIOHANI3MY PO3BU-
Ba/IM y CBOIX NpaLsax Taki dinocodu, sk-oT: loaH Concbepincbkuii 0b6rpyHTy-
BaB NoTpeby B NiANOPAAKYBaHHI BNaAM 3aKOHY, CNPaBeaIMBOCTI M 3arab-
Homy Bnary; Mapcunii MNMagyaHCbKMA, OPIEHTYHOYUCH Ha iael HapoAHOro
CYBEpPEHITeTY, HaMaraBca PO3KPUTM Kpi3b MOr0 MPU3MY MOHATTA 33aKOHY,
noro uini n ymosu 3abesnedeHHs; Hikkono Makiasenni y ceoix npauax ob-
rPYHTYBaB igei cTBoOpeHHs pecnybiikaHcbKoi GopMM NPaB/iHHA, OCHOBaHOI
Ha 3aKOHHOCTI; *KaH boaeH akueHTyBaB Y CBOI NpaLAX Ha iAei cyBepeHiTeTy,
Y KOHTEKCTI AKOro po3raaas Aepskasy Ta ii popmm TOLLO.

laeamm mmucnautenis MNisHboro CepeaHbOBIYYA 3aBEPLUYETHCA, AK 3a3Ha-
Yyae AHAxKeniKa KpycsaH, nepeaictopis KOHCTUTYLIOHaNi3My M NOYMHAETLCA
“oro snacHe ictopia™ . Came B enoxy HoBoro vacy 1 MpocsiTHMUTBA, TOb-
TO Yy XVII—XVIII cTONITTAX, YHACNiAOK PEeBOMOLIMHUX NOAiM Yy KpaiHax €B-

AHTONIOTUA MMPOBOI NPaABOBOW MbIC/IK: Y 5 T. M.: Mbicab, 1999. C. 390-391. T. 2. [IuB. Takox: lonosa-
Tuin C. BepxoBeHcTtBo npaBa: y 3 T. K.: deHikc, 2006. C. 134. T. 1.

fonosatuit C. BepxoBeHCTBO Npasa: y 3 T. K.: ®eHikc, 2006. C. 139, 143, Ta iH. KH. 1.

Guardian.1 june 1956. LluT. 3a: fonosaTuii C. BepxoBeHcTBO NpaBa: y 3 T. K.: deHikc, 2006. C. 140. KH. 1.
KpycaH A. P. Cy4acHWUii yKpaiHCbKMI KOHCTUTYUiOHani3Mm. K.: lOpiHkom IHTep, 2010. C. 22-24.
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ponu 3aHenagatoTb abCONOTUCTCbKI MOHAPXIUHI pexuMn 1 GopMyHOTbCA
NPoBiAHI 3acagu Cy4acHOro KOHCTUTYLOHANI3MY, OCHOBY AKUX CTAHOBNATL
NPUPOAHI, HEBIAYYKYBaAHI NPaBa NOAMHMU 1 TeOpiA Ta NPaKTUKa KOHCTUTY-
LiHOro NpaBAiHHA.

loel AOKTPMHM NPUPOLHOro NpaBa, 30Kpema TPbOoX ii CKNALHWUKIB — CBO-
604, PIBHOCTI 1 BNACHOCTI — yTBOPMAKN GYHAAMEHT, Ha AKOMY I'PYHTYETbCA
NOKTPUHA 1 NPaKTMKa Cy4acHOro KOHCTUTYLioHani3my. Lii iaei sinbunnca s
npauax 6baraTbox NPorpecnsHUX MncanTenis Hosoro yacy i MpocsiTHULTBA,
a TAKOX Y NepLUMX KOHCTUTYLIMHUX aKTax aHMiNCbKOI, aMepUKaHCbKOI Ta
bpaHLuy3bkoi pesontoLit. Cepen, HaMBUMAATHILIMX MUCAUTENIB-NPeACTaB-
HWKIB OKTPUHW NPUPOLHOTO NpaBa TUX YaciB CNif Ha3BaTW nNepeaycim Ta-
Knx dinocodis i npaBo3HaBL,iB, AK-0T: Camyenb GoH MNydeHaopd, ImmaHyin
KaHT, Teopr Binbrensm ®piapix ferens (HimeuunHa), Bonstep, Man-Hak
Pycco, Wapnb MoHTeck'e (PpaHuisa), Tomac fob6c, OKoH JIOKK (AHrnia),
lyro Mpouint, beHeamkT CniHo3a (fonnaHAaia) Ta iHLwi.

Came 3 iXHIMM iMeHaMK NOB’A3YIOTb OBrPYHTYBAHHA yABAEHb NPO NPU-
poay NMOAMHM AK NePLIOAKEPENO NpaBa; NPO 38'A30K NOXOAKEHHA AepKa-
BM Ta il NpnpoAau 3i 3roZ0to toAen — CyCniibHUM JJ0rOBOPOM; NPO BEPXOB-
Hy BAaJy HapOAy Ta MOro NpPaBo Ha NPaBOMIPHMIA ONip Y Pasi 310BXKMBaAHHA
[epKaBHO BNAZ0K; NPO PO3MENKYBAHHA NOBHOBAXKEHb MiXK BUOOPHMMM
[epKaBHUMM OpraHamu, fKi yXxBantolTb 3aKOHW, ¥ opraHamu, npusHa-
YEHUMM ONA TXHbOTO BMKOHAHHA; NPO BaX/MBICTb NiANOPAAKYBAHHA BCiX
[EePrKaBHUX OPraHiB i iXHiX NocagoBmMx ocib NpMPoAHOMY 3aKOHY; NMPO 3aco-
61 1 cnocobun obmerKeHHs AepKaBHOI BNaAM; LOPUANYHY PIBHICTb NtOAEN;
He3anexHe M HeynepeasKeHe NPaBoCyAaa AK rapaHTito Npas i ceoboa nto-
el Bifl CBaBiNIbHUX AiK BAaAM TOWO. | o4 y nornaaax araaaHmux M1ucamTe-
JliB MOXXHa MOMITUTM YMMaN0 POo3bBiIXKHOCTEN, TXHIN BHECOK Y GOPMYBaHHSA
CY4aCHOrO KOHCTUTYLLIOHa/1i3My 6e33anepeyHnii.

lyro lpouin 6yB oAHMM i3 MepLIMX TEOPETMKIB NPMPOAHOro npasa,
AKMIM 0DOCTOIOBAB e CYCMifIbHOrO A0roBOPY SIK OCHOBM BiJIHOCUH MiXK
BNAA00 Ta HAPOAOM.

3acnyra Tomaca lob6ca, 3a BCi€El HEOAQHO3HAYHOCTI MOro cnagumHm
yepes CXMAbHICTb 0 aBTOpUTapmnamy (abconoTnamy), y Tomy, Lo BiH oxa-
PaKTeEPU3yBaB «BIYHI 1 HEMOPYLLUHI NPUPOAHI 3aKOHM», Ha NiACTaBi AKMX
CaMOOPraHi3yeTbCA rPOMaZAHCbKE CYCNiNbCTBO, MOAENb AKOTO M Hamaras-
CS CKOHCTPYtoBaTU. TaKoX BiH chOpMyNtOBaB NPUHLMNM BiAHOCKH «niaaa-
HUX» — NtOAEeN | «cyBepeHa» — Aep’KaBu, cepes AKUX BUMOKPEMMB Ti, LLO
0BMeXYI0Tb B/laly «CyBEpPEHa» Ha KOPUCTb «MiaaaHoroy.
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CyTTeEBO BM/IMHYB Ha PO3BMTOK MOAITMYHOI 1 NpasBoBoi iaeonorii Ho-
BOrO Yacy BMAATHWIA aHINicbkmiA ¢inocod i npaBo3HaBelb [AXKOH JIOKK.
Y cBOiX NpaLAx, 30Kpema HalBiAOMILWIN 3 HUX — «[lBa TpaKkTaT Npo BpA-
nyBaHHA» (1690), BiH, OPIEHTYIOYMCb Ha KOHKPETHY MOAITUYHY CUTYaLLto
TOro4acHoi AHMiT, pPO3BMHYB TEOPID NPUPOAHMX NPaB i cBoboa NOANHY,
06rPYHTYBABLM Ly HU3KY NWUTaHb, AKI XBUAOBANW aHIAINCbKe, Ta 1 He
TiNbKK, CYCNiNbCTBO B Ti BYPEMHI POKM, HaNpMKAaA: NOHATTA «NOAITUYHOI
BAAAM» N «NONITUYHOIO CYCMiNbCTBa», IXHi Ui Ta B3aEMO3B’'A3KM, «Hapoa-
HWI CyBEpPEHITET», TEOPit0 «CyCMiNbHOrO A0roBOpPY», TEOPitD BAACHOCTI
 BaraTo iHWKX.

3HauHy yBary [»oH JIOKK npuainue 3acobam i cnocobam obmekeH-
HA (CaMOOBMEXKEHHA) AepKaBHOI BNaAM Ha KOPUCTb FPOMAAAHCHKOrO
CycninbCTBa, NpaBs i cBoboA NtoanMHW. Take obmexkeHHs BiH ybadaB y nia-
NopAAKYBaHHI 3aKOHOAABYOI BAaAWM MPUPOLHMM 3aKOHaM, B OCHOBI AKMX
cycninbHe 6naro. 3aKoHOAA@BYa BNafa HE MOXKE MaTW iHLLOT METU, OKPIM
36epeReHHA LiICHOCTI CYyCniNbCTBa, @ OTXKE, KHIKOAM HE MOXKe MaTu npa-
Ba 3HMLLYBaTK, NOHEBONOBATM abo YMUCHO PO30PATU NiAdaHMX» . BUKO-
HaB4y Bfady OOMeXeHO 3aKOHaMM, LLLO yXBasinaa 3aKOHOAABYa BNaja, 3a
[OMOMOTO0 AKMX BOHA MOBWHHA ynpaenatu. O4HO4YacHO OCHOBHOMO i, NO
CYTi, EAMHOI0 METOK 3aKOHIB NOBWMHHO ByTW Bnaro Hapoay™ . BepxoBHa
BNaZa Ha/leXMTb HAPOLOBI, AKWMIM MAE MPaBO 3MIHIOBATM 3aKOHOAABYMM
opraH, H6a binblle, ycyBaTM BNaZy 3arasioM, AKLLO BOHA HE BMKOHYE CBOIX
3060B’A3aHb Nepes HMM, 30KpemMa CKOPUCTaBLINCL NPUPOLAHUM MPaBOM
HapOAy Ha MOBCTaHHA .

Xou y KoHLenuii JTokKka cyLoBOi BNaAu AK OKPEMOI MKW BaAN HEMAE,
3AiMCHEHHA NpaBoCyAAA BiH PO3rNAAaB AK BaXK/MBY BACTUBICTb A€PrKaBMy,
NOKAaAakumM 1i Ha KOXKHY 3 TI0K BNaAM B NPOLECI HAa/IEXKHOr0 BUMKOHAHHA
CBOIX MOBHOBaXeHb.

OuiHto4M TeopeTUyHy cnaalwmHy [xoHa JIokKa 3aranom, cnig Harono-
CUTW Ha TOMY, WO BiH HAacnpaBai 3ano4YaTkyBaB AOKTPUHY fibepaniamy Ak
Lji/licHe BYEHHS, LLO CTa/la HeBiA4i/TbHOK YaCTUHOK CMOYaTKY aHMINCbKOI,
3ro40M — 3axi4HOI, a 3peLUTOo0 — i 3ara/ibHOI IHTeNeKTyaIbHOT TPAANLLIT KOH-
cTuTyuioHaniamy. Came nig, racnamn Ljei AOKTPUHM Bigbynacs aHrnincuKka
CnaBHa pesositouia 16881689 pp.

3ro4oM LK AOKTPUHY PO3BUHYAM Y CBOIX BYEHHAX MWUCAUTENI €MOXM
MpoceiTHMUTBA: MaH-Kak Pycco i Lapnb MoHTecK’e, Lo CYyTTEBO BMANHY-

AHTONI0TMA MMPOBOI NPaBOBOM MbIcAK: B 5 T. M.: Mbicab, 1999. C. 91. T. 3.
Tam camo.
Tam camo. C. 93.
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/10 Ha NPaKTUYHI HACNiAKM aMepUKaHCbKOI M Bennkoi dpaHLy3bKoi peso-
nouin XVIII cTonitra.

OCHOBOK MONITMKO-NPABOBOI KOHLEMNLUii OAHOr0 3 HaWACKPaBilIMX
npeacTaBHMKIB enoxm MpocBiTHMLTBA, dpaHLUy3bKkoro dinocoda M nuch-
MeHHMKa aH-Kaka Pycco, LWo BMKNaAeHO NepeBaKHO B MOro npaui «Mpo
cycninbHuit porosip, abo MpuHUMnK noaitTMyHoro npasa» (1762 p.), ctana
i0eA HapoAHOro CyBepeHITeTy, AKMIM Pycco BM3HAYaB AK «HEBIiAYYXKYyBa-
HUIM» | «HenoAinbHWIM». Came HapoA AK CMiNbHICTb BCiX rPOMadAH Aep-
*KaBu, 0b’eAHaHMX Ha niacTasi cycninbHoro aorosopy (Social Contract) —
[OMOBNEHOCTI rpomMaaH Mix coboto, € cyBepeHOM y AepkaBi. JeprkaBHa
BNaaa, 3a Pycco, cTBOPOETbCA aKTOM cyBepeHa, nepebyBae B HbOrO Ha
cnyb6i. TinbKM CyBEPEHOBI HaNeXWTb NPaBO yXBa/lOBATWM 3aKOHW, Aep-
*KaBHa K BN1aJa MaE ix 3aCTOCOBYBATU 1 BUKOHYBATK. BOHa He MOxe maTwu
AKMXOCb OKPEMMX MPaB, OKPIM TUX, AKMMM Tl HALINAE HAPOL CBOEID «3araib-
Holo Bo/eto»”. Lle gano nigctasu 6araTbOM aBTOpam BBaXatu, L0 MK.-K.
Pycco BinnaBaB nepesary 6e3snocepeaHim dopmam peanisauji HapoaHOro
cyBepeHiTeTy. [1poTe B AEAKUX HACTYMHMX CBOIX NpauAX BiH He 3anepevy-
BaB NOTPIOHOCTI NapnameHTy AK NPeACTaBHULbKOrO OpraHy, Wo 34ilNcHIoe
3aKoHOZaB4Yy Biady. ToMy [OpeyHille, o4eBMAHO, FOBOPUTU NPO Te, WO
nif, 3aKOHOM AIK aKTOM «3aranbHoi BONi Hapoay» Pycco po3ymis Te, WO 3
4acoM CTanu HasmeatT « OCHOBHWMM (OCHOBOMOMOXKHMM) 33aKOHOMY», TOBTO
KOHCTUTYLiEt ™. Y Takill iHTepnpeTalji igei H.-H. Pycco uikom crnis3sy4yHi 3
LOKTPUHOK KOHCTUTYLiOHaNi3My Ta € ii 6e3CyMHIBHMM 3400yTKOM.

CyTTEBMIA BHECOK Yy PO3BMTOK 3aCaZHMYMX ileln AOKTPUHU KOHCTUTY-
LioHaniamy 3pobunB Lie oaMH BiaoMnn GpaHLy3bKMIA NpaBo3HaBelb i di-
nocod — Wapnb Jlyi MoHTeck’e. B icTopito NOAITMYHOI | NPaBOBOI AYMKM
BiH YBIMWOB AK OAMH i3 TBOPLIB Teopii NoAiny Bnaam, xod Moro cnauimHa
OXOM/tOE HabaraTo WuplLLe Koo N1TaHb. Y npauax MoHTecK'e Yumano yBa-
T NpUAINEHO, 30KpemMa, CnpaBenIMBOCTI AK BiYHIN KaTeropii, Lo KoaAHUM
YMHOM He 3a/IeXNUTb Bif IOACBKMX 3aKOHIB. Came Ha LbOMY MOPaabHOMY
ineani cnig 6yaysaTu BiAHOCUMHW BiIbHOT IOANHM M CnpaBeaiMBOro Cy-
CNiNbCTBA. TaKOX YNMaANO OPUTiHANbHMX iAel BiH BUCIOBMB NPO MOHATTA
3aKOHY AK BUAB «JIIOACBKOIO PO3YMY», AKUI Y CBOI1 OCHOBI OPIEHTYETHLCA Ha
3aKOHW MOpafi; po3meKyBaHHA 3aKOHIB NPUPOAM K NO3UTUBHUX 3aKOHIB;
cnocoby TBOPEHHA OCTaHHIX Towo™™ .

AHTONI0TMA MUPOBOM NPABOBOW MbicaK: B 5 T. M.: Mbicab, 1999. C. 129-130, 131, 134-137,139-140.T. 3.
lfonosaTuii C. BepxoBeHCTBO npasa: y 3 KH. K.: deHikc, 2006. C. 349. KH. 1.
AHTONI0TMA MMPOBOI NPaBOBOM MbicaK: B 5 T. M.: Mbicab, 1999. C.108-112.T. 3.
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PedpeHom Kpisb BCi Li MipKyBaHHA MOHTECK'e NpoxoanTb inea nwoa-
CbKOi cBOBOAM, AKY MOXKHA 3abe3neynTi Aullie B YyMOBAX «CTPUMYBAHO-
ro npasaiHHA». Mig HUM MUCAUTENb PO3YMIB SK MPaBO JOAMHM POBUTU
BCe, WO He 3abOPOHEHO 3aKOHOM, Ta He POBUTKM TOro, A0 YOro il 3aKOH
He 30608B’A3ye, Tak i N0byA0OBY AepKaBHOI BAAAM Ha iHCTUTYLMHIN OCHOBI.
BianosigHo Ao Teopii MoHTeCK'e, LUbOro A0CAratoTb 3a A0MNOMOro Moai-
Ny BNaam Ha Tpu OYHKLIT: 3aKOHO4aBYY, BUKOHABYY 11 Cy10BY, AKMM MatoTb
BiANOBIAATN TPW BMAM OpPraHiB, MOBHOBAXKEHHA MiXK AKMMM YiTKO PO3NOAi-
NEeHo, o6 YHEMOXKANBUTU IXHE 30CEPEKEHHA B AKOMYCb OHOMY OpraHi.
[o Toro K, BianoBiaHo Ao Teopii MoHTeck'e, «noain BAaau cnif, cynposo-
[XKYBaTW CMCTEMOIO CTPUMMYBAHb i MPOTUBAry, WO nepenbayae B3aEMHUM
KOHTPO/Mb Mi¥ 3aKOHOAABYMMM, BMKOHABYMMMK I CYAOBMMW OpraHamu.
TiNbKK Taka NnobyaoBa BNaauM, Ha NnepekoHaHHA MOHTECK'e, Mae ManbyTHE,
iHaKLWe BOHa «3arnHe»".

Li * TeopeTnyHi iaei L. MoHTeck'e cTann, No cyTi, XxpecToMaTinHUMM
[ONA KOHLENTya/IbHOi MapaZnrMmn Cy4acHOro KOHCTUTYLOHani3Mmy. BoHu, Ak
M inei Moro nonepeaHuKiB, NPo AKi MWAOCA BULLE, ynepLue 3HaNLWAM CBOE
BIiADMTTA B KOHCTUTYLINHUX AokymeHTax CLUA: [eknapauii He3aneHoCTi
1776 p., KoHcTutyuii 1787 p., binni npo npasa 1791 p. Ta KOHCTUTYLIMHOMY
3aKOHOAaBCTBI Bennkoi dpaHLy3bKoi pesoatouji kiHua XVIII ctonitrs.

Lli igei narnn B OCHOBY HOBOIO PO3YMIHHA KOHCTUTYLiT CnoYaTKy B €B-
poni, a 3ro4oM i B 6araTbox iHWMX KpaiHax cBiTy. CyTb Takoro ii po3ymiHHSA
YiTKO CHOPMYNIbOBAHO B MYHKTI LWIiCTHaAUATOMY ¢paHLUy3bKoi [eknapa-
uji NpaB AtoAMHW | TpoMaaaHMHa 1789 poKy, B SKOMY MAETbCA MPO TaKe:
«CycninbCTBO, B AKOMY He 3abesnedyeHo rapaHTii NpaB i He NpoBeaeHo
PO3MOAIN BNAAM, HE MAE KOHCTUTYL» ™. CamMe 3 PO3YMIHHAM KOHCTUTYLI
AK HOPMaTUBHOrO JOoKyMeHTa — OCHOBHOTO (OCHOBOMO/IOXKHOIO) 3aKOHY,
CNPSAMOBAHOro Ha 0bMeXKeHHsA BNaJHOro CBaBiNAA, 3abesneyeHHs npas i
cBobop NtoANHN M GaKTUYHOTO NPOBEAEHHA PO3MNOAINY AepKaBHOI Baam
33 NEeBHUMM Hanpsmamu i AisabHOCTI (BiANOBIAHMMM FilkamK), LWob He
[0oNycTUTK i y3ypnauii oaHielo 0coboto (MOHAPXOM) UM MEBHOI TPYMNoo
0Cib, NOYMHAETLCA YTBEPAMKEHHA KOHCTUTYLIOHANiI3MY AIK 0COBMBOT NONi-
TMKO-MPaBOBOI AOKTPUHM M NPAKTUKN.

. Tam camo. C. 115-116, 116-121.

. [eknapauua npas YenoBeka M rpaxaaHvHa 1789 roga. KoHcmumyyusa u 3akoHodamesbHble KMol
6ypxcyasHbix 2ocydapcme (XVII—XIX 88.): c6OpHUK LOKYMeHTOB. M.: focyaapCTBEHHOE U34aTeNbCTBO
topuanyeckoit amtepatypsl, 1957. C. 250-251.
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1.1.2. CyTHicTb KOHCTUTYLIOHaNI3MY, iOro piBHi 1 CKNapoBi
enemeHTU. KOHCTUTYLLiOHaNI3M | KOHCTUTYLIA

Monpwu A0BOANI TPUBANY iICTOPIIO AOCAIAKEHHA KOHCTUTYL,iOHAI3MY, MOr0O
NOHATTA 11 A0Ci AK Yy 3apybiXKHil, TaK i BITYN3HAHIN niTepaTypi iHTepnpeTy-
t0Tb MO-Pi3HOMY. HaMNOLWMPEHIWMM € KNaCUYHE BU3HAYEHHA KOHCTUTYLLIO-
Hani3My SK Teopii 1 NPaKTUKN 0BMeXKeHHA AeprKaBHOT BAaan (AepKaBHOro
NpaBNiHHA) B iHTEPECAax rPOMAACLKOro CMOKOK (FPOMAAAHCBLKOro CyCcninb-
CTBa), 3aXMCTy Npas i cBOOOA, NOAMHN Bif, AepaBHOro ceasinns’. Mpote
€ M iHWI, wWnpwi nigxoan A0 iHTepnpeTalii MOHATTA KOHCTUTYLIOHaNismy:
[OMNOBHEHHA MOro KNAacMYHOI CYTHICHOT puck — obmekeHHA (camoobme-
KEHHA) AepKaBHOT BAAAM iHWMMM CYTHICHUMM O3HaKaMM — PO3MOAiIN0M
BN1agM, NapiaMeHTapmn3Mom, BUOHOPUO CUCTEMOLD, MICLLEBMM CamMOBPALY-
BaHHAM, «34aTHMMM 3anobirTi y3ypnauii nybaiyHoi Braam 1 6e3sianosi-
[aNbHOCTI Nepea iHAMBIAaMM | CyCMiNbCTBOMY» , CYA0BUM KOHCTUTYLLIMHUM
KOHTPONEM AK rapaHTield 0BMexKeHHA nybaiyHoi Bnagm M 3abesneyeHHs
npas Ta ceobog MoanHK ™ TOLLO.

JoBoni MoWMpPeHMM € HaMaraHHA PO3KPUBATU MOHATTA KOHCTUTYLLi-
OHani3My Yepes KaTeropito «MnosliTMKO-MPaBOBOrO PEXMMY», BU3HAYAOUN
MOro K «pexmnm GyHKLiOHYBaHHA AepsKaBHOI BNaAM BiANOBIAHO 0 KOH-
CTUTYLLi..., OCHOBAHOI Ha i4€0/10Tii KOHCTUTYLOHaNI3MY» ™™ abo K Ha Bep-
XOBEHCTBI Npas i cBOBOA AOANHM i rpoMmaadHnHa”™ ™. [HIWI aKUEeHTYIOTb
yBary Ha KOHCTUTYLOHa/i3Mi AK Ha CBOEPiAHOMY CrMocobi MUCIEHHS, 33
AKUM NONMITMKa Mmae ByTn cnpAMoBaHa 3riaHo 3 Npaskaammn abo KoHLenLj-
AMU, NUCaHUMM aB0 HEeMUCaAHUMM, AKI HE MOMKHA Nerko 3miHmTn ", e
iHWIi — pO3rMAAat0Tb KOHCTUTYLLIIOHANI3M K DaraTopiBHEBY CUCTEMY, sKa
bYHKLIMHO BUXOAUTb 33 MeXKi KOHCTUTYLiM i Npasa B3arani, Bigbusatoun

Hokok ok Kok ok

0COBMBOCTI MeHTanNITeTy 11 OyTTA Hapoay Towlo.

Ous., Hanpuknag: Mellwain C. Constitutionalism: ancient and modern. Ithaca: Commel Univ. Press,
1940. P. 21;

Llaito A. CamoorpaHuyeHue BAacTv (KPaTKMiA Kypc KOHCTUTYUMOHaM3Ma) / nep. ¢ BeHr. M.: lOpucrs,
2001. C. 24; fonosatuit C. BepxoBeHCTBO NpaBa: y 3-X KHUrax. BepxogseHcmeso npasa: yKpaiHcoKul
doceid. K.: deHikc, 2006. KH. 3. C. 1627-1628; KpycaH A. P. CyyacHUI YKPATHCbKUI KOHCTUTYLIOHANi3M.
K.: FOpiHkom IHTep, 2010. C. 73.

Mana eHumknonegina eTHoaep:aBo3HascTea. K.: leHesa, [losipa, 1996. C. 244.

CaBuuH M. KOHCTUTYLiOHaNi3m i npupoaa KOHCTUTYLT: HayKoBe BMAAHHA. Ykropoa: flipa, 2009. C. 19, 23.
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C. 140.

leopriua A.3. TeopeTUKO-MEeTOA0NOrYHI NPO6AEMU CyHacCHOro KOHCTUTYLOHani3my. YepHisui: PyTa,
2002. C. 18.

Elster J. Constitutionalism in Eastern Europe: An Introduction/University of Chicago Law Review. 1996. Ne
58. P.463; CteutoK M. OCHOBM Teopii KOHCTUTYLT | KOHCTUTYUiOHaNi3My. JTbBiB: AcTponabin, 2003. C. 64.
Mpo6aembl COBPEMEHHOM KOHCTUTYLIMOHANUCTUKK: yuebHOe nocobue / nog pea. npod. M. ®. Op3uxa
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3 UbOro AaNeKo HEMOBHOIO Nepeniky iIHTepnpeTaLliin KOHCTUTYLOHANI3-
My BWAHO, WO CUTyalLlia, AKa CKAANAcA HWHI B NiTepaTypi 3 BU3HAYEHHAM
MOro MOHATTA, HaraZye, 33 BUC/IOBOM Cy4aCHOMO YrOPCbKOrO KOHCTUTYLL-
oHanicta A. Walo, cutyauito BigHocMH CeAaToro ABrycTuHa 3 borom, koam
TOM Ha 3anNWTaHHA, XTO Takui bor, Bignosis: «He Moy AaTu oMy BM3Ha-
UEHHA, ane 3Hal, WO Take 6e360KHMUTBO» . CxOXKa CUTyalLis TaKoX
€ B 3ara/ibHil Teopii NpaBa i3 BU3HAYeHHAM NOHATTA NpPaBa, NiATBEPAKEH-
HAM YOro € PO3MiPKOBYBaHHA 3 LbOro NPMBOAY OAHOMO 3 BiAOMMX Cydac-
HUX paHLY3bKMX TEOPETUKIB MpaBa M KOHCTUTyUioHanicTiB M. Beaens.
3a MOro BAaCHMM BM3HAHHAM, NiCNA TPUBAAMX PO3AYMIB BiH TaK i He 3Mmir
3HaMTW 0AHO3HAYHOI BiANOBIAI Ha 3anNMTaHHA «LLlo Take npaBo?», 3pew-
TOI AiMLIOBLIM TaKOro MNOKAa30BOrO BMCHOBKY: «XO4Y A MOraHO 3Hato, WO
TaKe NpaBo B CYCMNiNbCTBI, AyMato, WO A 3Hato, AKMM 61 Byno cycninbcTeso
6e3 npasa»”". MPUBAU3HO Te X CaMe MOXKHa CKasaTu NPO KOHCTUTYLO-
Hanism. AIK cknagHe, baraTonaaHose 11 HaraTopiBHeBE ABMULLE MO0 MOKHA
iHTepnpeTyBaTM NO-Pi3HOMY: AK MOAITMKO-NPABOBY iA€0Ori0, AK CyCniNb-
HO-MONITUYHUIA PYX, CNPAMOBAHMUI Ha peani3auito el iAeonorii; AK NpaKkTu-
KY PerytoBaHHA CycniibHUX BiAHOCUH Towo ™.

MpoTe )XoAHa 3 TaKMX iHTepnpeTaLin He CNPOMOXHa AaTW LjificHe yaB-
NIEHHA NMPO KOHCTUTYLiIOHaNi3M AK deHomeH. Tomy 3a BCi€l Ba*KAMBOCTI
KOPOTKMX onepaLiiHMX BU3Ha4YeHb (HanpuKNa4, AK HaBedeHe BULLe KNa-
CUYHE), WO XapaKTepM3YHTb CYTHICTb KOHCTUTYLOHANI3My, 414 NOBHOIO
PO3KPUTTA MOro 3MICTY A0LINIbHO BUKOPUCTOBYBATM He AediHiLii (Tm naye
3 NpeTeHsieto Ha YHIBEePCasbHICTb), @ XapaKTEPUCTMKY KOHCTUTYLLIOHANI3MY
4yepes Moro OCHOBHI O3HaKM —eNeMeHTH, AK Lie POBAATb fesKi NpaBO3HaBL.

Cy4yaCHUN aMepuKaHCbKUI BYeHNUI J1. TeHKiH, 30Kpema, cepes 03HaK
KOHCTUTYLiOHaNi3My BMOKPEMIIIOE TaKi MOro NPUHUMNN-CKNAAHNKN:

* TMPUHLMMN HAPOAHOrO CyBepeHIiTeTY AK OZHa 3 BU3HAYa/IbHUX LiHHOC-
TeM KOHCTUTYLLIOHANI3My Ta MOro MPOro/IOWEHHA B KOHCTUTYLIT AK
pe3y/bTaT BOJIEBUABNIEHHA HAapoAy;

* MPUHUMN HAaNBULLOI OPUAMYHOI CUAM KOHCTUTYLLT, ii BU3HaAHHA 6e3-
nocepesHbO YAHHUM, BULLMM MPaBOM, @ He MPOrpamoBUM MOITUY-
HUM LLOKYMEHTOM;

* NPUHUMN 3AiIMCHEHHA AepKaBHOI BNaaM Ha NiacTasi M BiaANoBiAHO
00 KOHCTUTYLT;

Llaito A. CamoorpaHuyeHve BNacTu (KPaTKMiA Kypc KOHCTUTYUMOHaM3Ma) / nep. ¢ BeHr. M.: lOpucrs,
2001. C. 24.

PynaH Hop6ep. McTopuueckoe BBeaeHWe B NpaBo: yuebHoe nocobue ans sysos. M., 2005. C. 23—24.
CreutoK M. OcHOBYM Teopii KOHCTUTYLT | KOHCTUTYLiOHaNi3My. JIbBiB: AcTponabis, 2003. C. 61.
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* MPUHLMN BM3HAYEHOrO KOHCTUTYLIEKD NPeACTaBHULLBKOro NpasaiH-
HA, Bi4NOBIAANbHOMO Nepes HapOAOM Ha MiACTaBi 3araNbHOro BCe-
HapO4HOrO, NEPIOAMYHOIO BONEBUABNEHHS;

* MPUHLMNKM BEPXOBEHCTBA NPaBa, AepPrKaBHOro NPaBAiHHA Ha AeMo-
KpaTUYHMX 3acafax, Lo, CBOED Yeproto, NnepeabayatoTb AOTPMMaH-
HA NPUHUMNIB 0BMEKeHOro Npas/iHHA, NoAiNy BAaAM i3 CUCTEMOIO
CTPUMYBaAHb | NPOTUBAT;

* HaABHICTb LMBIZIbHOrO KOHTPO/IO 33 36PONHUMM CUNAMM I IHLLIMMM
BIICbKOBMMM HOPMYBAHHAMM;

® aPaHTOBaHY KOHCTUTYLEIO HE3ANEXKHICTb CYALIB;

® HAABHICTb IHCTUTYTY CYA0BOTO KOHCTUTYLIMHOTO KOHTPOJIKO AK rapaH-
TiT KOHCTUTYLT;

* MPUHUMN BHECEHHA 3MiH A0 KOHCTUTYLIT AMWe Ha niacTasi BM3HaA-
yeHol Npoleaypu, Aka 3abesneudye il KOPCTKICTb | NpiopuTeT (Bepxo-
BEHCTBO) W00 iHWMX MPAaBOBUX AKTIB;

* HenpunyctTumicTb 060B’A3KOBOTrO (0diLLIMHOIO) TAYMaUYeHHA KOHCTK-
TYUiT NONITUYHUMKW OpPraHamm Ym NapTiAMK;

®  MOM/IMBICTb NEBHOMO KOHCTUTYLIMHOrO MaHeBpy, AKMM Oa€ 3mory
BPAx0OBYBaTWM KOHCTUTYLIMHI TpaAMLii KpaiHW 1A KOHCTUTYLiOHaNI-
3auii dyHAaMEeHTaNbHUX LLIHHOCTEMN CyCniNbCTBa;

® HaABHICTb KOHCTUTYLiMHMX rapaHTii OCHOBOMO/IOXKHMX NpPaB i CBO-
60/, IXHbOr0 3aXM1CTY Bif AEPsKaBHOI Ta iHLLIOI CBaBOAI .

Xoua 6inbliicTb NepeniyeHmx 03HaK KOHCTUTYLLIOHANi3My HEPO3PUBHO
NOB’A3aHa 3 XapaKTEPUCTUKOK NPUPOAM 1 OCHOBHOIO 3MICTY KOHCTUTYLT
B CY4aCHOMY T pO3YMIHHI, HEBAXKKO NOMITUTH, LLLO IXHE KOPIHHA CATAa€ KOH-
LenTyanbHUX 3acaf, KOHCTUTYLIOHaNi3My, WO cHOPMyNtOBanU MUCAUTEN
MWHYNOTO, i AKI BiAOOPaXKEHO BXKe B NEPLUMX KOHCTUTYLiMHMUX akTax XVII—
XVIIl cToniTb, NPO WO BXKe MLWA0Cs BULLE.

Monpw Te, WO L 3acaaM KOHCTUTYLiOHaNi3My, AK | MOro JIOKTPMHa 3ara-
oM, GOPMyBaINCA B YMOBAX HeslibepasbHMX CYyCMiNbCTB — MaHiBHUX TO|
B €Bponi abCoNOTUCTCbKMX MOHAPXIYHMX PEKMMIB, BOHW I'PYHTYBAAMCA
Ha nibepanbHuX igeanax: NPUPOAHMUX, HEBIAYYKYBAHUX MpaBax NOAMHM,
cnpaseaMBoOCTi, CBOOOAM Ta IPUANYHOIT PIBHOCTI, 0OMEKEHOIO AepKaB-
HOro MpaBAiHHA (BNafaptoBaHHs), HapPOAHOTO CyBepeHITeTy Towo, nif
racflamm siKUX 34iMCHIOBaNu NibepanbHO-AeMOKPaTUYHI (ByprKyasHi) peso-

Henkin L. New Birth of Constitutionalism: Genetic Influence and Genetic Defects. Cordozo Law Review.
1991. P. 40-41; OuB. Takox: CTeutok M. OcHOBW Teopii KOHCTUTYLT | KOHCTUTYUiOHaNi3Mmy. JIbBiB: ACTpo-
nabis, 2003. C. 63-64; KpycsH A. P. CydacHUIA YKPaiHCbKMIA KOHCTUTYLiOHani3m. K.: KOpiHkom IHTep, 2010.
C. 62-63.
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noujii. TobTo KOHCTUTYLiOHaNI3M AK ABULLE CBOIM CTaHOB/IEHHAM 30608B’A-
3aHMIA Hacamnepes, iaeonorii nibepaniamy, KoAMCKOK AKkoro byna €spona.
AN po3yMiHHA KOHCTUTYLIOHANI3My Le MOro igeonoriyHe niarpyHTa mae
OfHe 3 BU3HaYaslbHWUX 3HaYeHb. BOHO Aae 3mory He TinbKu rnble ocmumc-
JIUTN AOTO CYTHICTb, @ W CYTTEBO BMN/AMBAE Ha TMMonorito (Knacuobikauito)
KOHCTUTYLiOHaNiaMy, 0Cob/IMBOCTI NPAKTUKM MOro peanisauji B pisHUX Kpa-
iHaXx, 30Kpema B YKpaiHi, Npo Wo NTMMeTbCA Aani.

OTXe, OCMUCNEHHA NOHATTA KOHCTUTYLOHANI3MY CNiA PO3NOYUHATH 3
YCBiZOM/IEHHA ICTOPUYHO AOCTOBIPHWX MOFO KOHLENTYyaNbHMX OCHOB, iHaK-
e Kaxy4du, 3 JOKTPUHANBbHOrO piBHA. be3 uboro normbaeHe po3ymiHHA
KOHCTUTYLiOHaNi3My Ta MOro BTiIEHHA B HOPMOTBOPYY M HOPMO3aCTOCOB-
HY KOHCTUTYLiMHY NPaKTUKY KPaiHWM HEMOXMBE.

HacTynHWMM, He MeHLL BaK/IMBUM PIBHEM KOHCTUTYLiOHaNi3My, 6e3 aKo-
ro BiH HE MOXKe iCHYBaTU AK LLiJliCHe ABULLE, € MOT0 iIHCTUTYLLIMHO-HOPMaTUB-
HWUI piBEHb — «MepeBeAeHHsA» 3acaaHnuuX igel (ioeanis) KOHCTUTYLLIOHA-
Nismy y BiANOBiAHI HOPMATUBHI FOPUAMYHI GOPMYN, HE3ANEKHO Bif, TOTO,
6yayTb BOHW 30CEpPeKeHi B EAMHOMY KOANPIKOBAHOMY KOHCTUTYLLIMHOMY
aKTi — OCHOBHOMY 3aKOHi, 40 YO0 HUHI CXM/IAETLCA DINbLIICTL AEPKaB, YN
6yayTb BUKNAAEHI B AEKiZIbKOX HOPMATUBHO-MPABOBMX aKTaX (JOKyMeHTax)
KOHCTUTYLIMHOTO 3MmicTy. TOBTO, KOHCTUTYLIOHA/Ti3M, XO4 | HEe € MOXiAHUM
BiZ, KOHCTUTYLT AEPXKaBU, AK BBAXKAIOTb AeAKI KOHCTUTYLIOHANICTK, NpoTe
HepO3pPMBHO NOB’A3aHMI 3 Heto. KOHCTUTYLiA — Lie 060B’A3K0BUI aTpUBYT
KOHCTUTYLiOHani3my. be3 Hel BiH NepeTBOPIOETLCA Ha MONITUYHY AeK1apa-
uito abo B Ainwomy pasi — Ha $iNocodCbKUI CBITOMNAL NEBHOI iIHTEIEKTY-
ANbHOI YaCTUHM CYCNiNIbCTBA.

BoaHo4ac uwe pa3 HaroN1oCMMO, WO KOHCTUTYLLIOHANI3M | KOHCTUTYLA —
ABMLA He iAeHTMYHI. [To-neplie, cami NOJIOKEHHA KOHCTUTYLiT MOXYTb He
BiANOBIAATM BMMOram — e/leMeHTaM KOHCTUTYLLIOHaniamy. | AK cBig4mTb ic-
TOPUYHUIA OOCBIA, Taki BMMNAAKM He € pigkicTio. No-gpyre, HaBiTb y TOMY
pa3si, KoM TEKCT KOHCTUTYLT 3arasiom BigOMBAE BUMOTM KOHCTUTYL,iOHAI3-
My, Ll Lie He YTBepPAKYE MOro aBTOMATUYHO B KpaiHi. Tpeba, wob ui Bu-
MOTrM (a OT}KE, | TEKCT KOHCTUTYLLT) NOCAIA0BHO 1 HEYXUAbHO BTI/IOBAAN B
MUTTA. Ha XKanb, PO30IXKHOCTI MiXK KOHCTUTYLiIMHUMK GOPMY/TIHOBAHHAMM
(Hopmamu) 1 peanbHOK NPaKTUKO IXHLOI peanizalii B 6araTbox KpaiHax
4aCTO TaKi paskoyi, LLO roBOPUTU NPO iICHYBAHHA B HUX KOHCTUTYLLIOHANI3MY
MO*Ha abo K 3 BE/IMKMMM 3acTeperKeHHAMM, abo K y3arani He 4OBOAUTL-
ca. OTKe, NPaKTUYHUIN, GYHKLIMHNI pPiBEHb KOHCTUTYLLIOHAMI3MY 4acTO Ma€e
BM3Ha4Ya/ibHEe 3HAYEHHA O1A XapPaKTEPUCTUKM MOTO CTaHy B Till UM iHWIN
KpaiHi, 0 YOro MU LLLe NOBEPHEMOCA.
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1.1.3. lo nuTaHHA Npo TMNu (Moaeni) KOHCTUTYLiOHaNi3My

Y cneujianizoBaHil AiTepaTypi PO KOHCTUTYL,OHaMi3M MOro 4acTo Kia-
cndikytoTb 3a BiANOBIAHUMM TMMamM abo moaenamu. Kputepii Takoi Kna-
cndikalii AOCUTb PiI3HOMAHITHI: BiA, AOKTPMHANAbHMX OcCobBAMBOCTEN A0
cneundiyHmMx 03Hak Tiel Yn iHWOoI Moaeni — ocobamMBOCTEN PO3MOAiINY BAa-
an M Gopmn AepKaBHOIO NPaBAiHHA, CTYNEHA CyBEPEHITETY NapaaMeHTy,
HaABHOCTI UM BiACYTHOCTI KOAMPIKOBAHOT KOHCTUTYLLT Ta CY/10BOr0 KOHCTU-
TYLMHOrO KOHTPOO, PO CyAOBOi BAaAM B NMPaBOTBOPYOCTI, 30Kpema B
PO3BUTKY KOHCTUTYLiT, MOAENT KOHCTUTYLLIMHOI FOCTULLT TOWO.

BignoBigHO [0 0COBAMBOCTEN AOKTPUHANAbHUX 3acad, Aeski aBTopu
BMOKPEM/IIOIOTb, 30Kpema, JfiibepanbHuii i nibepanbHO-AEeMOKPATUYHUIA
TUNW KOHCTUTYLLIOHaNI3My. B OCHOBI nepLlioro tuny, Ha iXH AYMKY, 3axia-
Ha Tpaauuia npasa, PyHAAMEHTANbHUMU LUiHHOCTAMM AKOT €: CAMOLLHHICTb
iHOMBIAA Ta MOro BiAMNoOBiAaNbHICTb 33 CBOI Ail; MPUHLMN HeAOTOPKAaHHO-
CTi MPWMBATHOI B/IACHOCTI AK OCHOBM iHAMBIAyanbHOI cBO6OAM; Bi/IbHOTO
PWHKY, BiZIbHOT KOHKYPEeHL,i Ta PiBHUX MOX/IMBOCTEN; PO3MNOAiN BNaau 3
PO3BMHEHOK CUCTEMOK CTPMMYBaHb i MPOTMBAr; rapaHTOBAHICTb MpPas i
csobof NoAnHK, PIBHICTL Ntodel (rpomaasH) nepes 3akOHOM; BEPXOBEH-
CTBO MpaBa Towo.

KnacmyHoto mogennto nibepanbHOro TMny KOHCTUTYLLIOHANI3MY 3a BKa-
3aHO0 Knacudikallieto BBaXKaOTb aMepMKaHCbKy. o UbOro X TUny Hane-
WTb TAKOXK OpuTaHcbKa, abo BecTMiHCTEpPCbKa modesnb. Ha BiamiHy Big
amepuKaHCbKoi mogeni, bpuTaHCbKa BiabuBae ineto cysepeHiTeTy (Bepxo-
BEHCTBA) Nap/laMeHTy 3a 0HO4YaCHOro BU3HAHHA aKTUBHOI NPaBOTBOPYOI
poAi cyaoBOI BAaaM, BIACYTHICTb MMCAHOI KOHCTUTYLT TOWwo. KOpiHHA Tpa-
Anuji Liei moaeni carae Bxe 3ragaHoi Bennkoi xapTii BonbHocTel (1215), a
Takox MNeTuuii npas Ta binna npo npasa (1689), AkTa npo ycTpin (1700).

NibepanbHO-AEMOKPATUYHWIA TUM KOHCTUTYLIOHANI3MY, 3riZHO 3 TaKO0
Knacudikauieto, NPUTaMaHHUIA NepeBaXkHO KpaiHam KOHTUHeHTaNbHOI €8-
ponu. BiH 'pYHTYETbCA Ha TaKMX LiHHOCTAX, AK-OT: NOBara AtACbKOI FigHO-
CTi, HapoAHOro cyBepeHiTeTy, AemokpaTii. OcobanBe micue y LbOMy TUNI
KOHCTUTYLiOHaNi3My 3aliMa€e BYEHHA NPO NPaBOBY AeprKaBy (Rechtsstaat),
Ha BiaAMiHY Bia KoHUenLji BepxoBeHcTBa npasa (Rule of law) —y nibepanb-
HOMY (aHIrNo-aMepmMKaHCbKOMy) TUMNi. Y Mexax nibepanbHO-4eMOKpPaTUY-
HOFO TUMY KOHCTUTYLLIOHAMi3MYy BMOKPEMIIOKOTL Taki Moro moaeni: dpaH-
LY3bKUIA | HIMELBKMUIA KOHCTUTYL,iOHaNI3M" .

[Oue. Hanpuknag: CasunH M. KoHCTUTYLiOHaNi3M | npupoaa KoHCTUTYLIT. Ykropoga,: flipa, 2009. C. 29-69.
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OKpim Ha3BaHMX TUNIB i MOAENEN KOHCTUTYLLOHAi3MY, BUOKPEMIOIOTb
e M iHWi Moro pisHOBMAM, HaNPWKAA4: ICNAMCbKUIM, NaTUHOAMeEPUKaAH-
CbKMUW, JaNnekocXigHui, TPaauUiMHWA, nepexigHWui KOHCTUTYLLIOHaNI3M®
TowWwo. [eAki KOHCTUTYLIOHANICTU aKLEeHTYIOTb yBary nepeBaxHO Ha ABOX
OCHOBHMX PIi3HOBMAAX KOHCTUTYLIOHANI3My — 3aXiAHOEBPONENCHKOMY W
amepurKaHCcbKomy ™ abo K Ha TPbOX MOro peanbHO HafBHUX MOAENAX —
AMEPUKaHCbKIM, aHMINCbKIN (BECTMIHCTEPCHKIN) Ta €BponenchKin™, ki
3aMpOoOnNOHYyBa M CBOFO 4acy aMepMKaHCbKi KOHCTUTYLiOHAAICTU. 3 LbOoro
NOTIYHO BMMJIMBAE, WO KPaiHa, AKa MA€ HaMip CTaTW Ha WAAX KOHCTUTYL, -
OHanNi3my, 3 ypaxyBaHHAM KOHKPETHMX ICTOPUYHMX YMOB, TPaaMLiA TOWO
NOBWHHA BMOpaTK A41a cebe oaHY 3 UMX Mmogenelt. TakoxK NolmnpeHa AymKa
Npo Te, WO KOXKHa NpaBoBa CMCTEMA, BUKOPWUCTOBYHOUN CBITOBMIN 4OCBIA,
CTBOPIOE CBOK MOAE/b KOHCTUTYLOHani3my .

He 3anepeyvytoum 6araTOMaHITHOCTI BUABIB KOHCTUTYLLIOHANI3MY B pi3-
HWX KpaiHaXx, NPaBOBMX CiM'AX i UMBINI3aLiAX, HABPAA, YM € NiACTaBM pis-
KOrO pPO3MEXyBaHHA AOKTPUHANbHWUX 3aCaj, KOHCTUTYLOHAMI3My M KOH-
CTPYHOBaAHHA Ha Ui NiacTaBi MOro BigNOBIAHUX TMNiB. KOHCTUTYLLIOHANI3M
AK OOKTPUHA Ta ABMLLE NONITUKO-NPABOBOTO KUTTA CHOPMYBABCA Ha IPYHTI
nibepanbHoi iaeonorii 1 BiANOBIAHMX T4 LIHHOCTEN: NOACbKOI rigHOCTI, He-
BIAYYXKYBaHMX NPaB JOAMHWN, CNPABEANBOCTI, KOPUAMYHOI PIBHOCTI, PO3-
noAiny Bnazm, BepxXoBeHCTBA Npaga (NpaBoBoi fAeprKaBu), CnpaBesMBoro
M HeynepeayKeHOoro NpaBocyaadA TOWo. Y UbOMy MAaHi MOMITHUX BiAMiH-
HOCTel B iAe0N0rii, Ha AKIN 'PYHTYETbCA aMEPUKAHCbKMNM, aHTNINCbKWIA, EB-
ponencbKkuit (GpaHLy3bKUA | HIMELIbKIMIA) KOHCTUTYLLIOHANiI3M, HeMaE. Y ix-
Hill OCHOBI OAHI M Ti ¥ — EBPOATAAHTUYHI — NibepasibHi LiHHOCTI, XO4 OKPEMI
AKLLEHTUW paHKyBaHHSA (i CNOBIAYBaHHA) LMX LLIHHOCTEN B aMepUKaHCbKOMY,
AHMNINCbKOMY YM KOHTUHEHTA/IbHO-EBPOMNENCHKOMY Pi3HOBMAAX KOHCTUTY-
LioHaniamy (30Kpema dpaHLy3bKOMY 1 HiMeLlbKOMY) pO3CTaBAeHO NO-pis-
HOMY, LLLO 3yMOB/IEHO iICTOPUYHUMM YMOBAMWN CTAHOBAEHHA KOHCTUTYLLIO-
Hani3my B LMX KpaiHax.

Lli akLeHTN CTOCYHOTbCA, 30KpEMa, CMiBBiAHOLWEHHA NHOACHKOI MiAHOCTI
n ceoboan ntoamHu, obcary No3sMTUBHMX 300608'A3aHb €PKABM B 3aXMCTI
npaBs MIOAMHM, CTYNEHA }KOPCTKOCTI (THYYKOCTi) po3noainy Bnaam, ocobau-
BOCTEM Cy[0BOr0 KOHCTUTYLIIMHOrO KOHTPO/IO, BIAHOCUH MiX HaljioHab-
HUM | MiXXHAaPOAHMM NPaBOM TOLLO. 1poTe, No-nepLle, BKa3aHi akLeHTU He

Tam camo.

[ue. Hanpuknag: KpycaH A. P. CyyacHUI yKpaiHCbKMI KOHCTUTYLLioHani3m. K.: FOpiHkom IHTep, 2010. C. 8.
Bopucnascbka O. M. EBponeiicbka MOAENb KOHCTUTYLLIOHANI3MY: CUCTEMHO-AKCIONOTYHUI aHani3:
moHorpadia. Xapkis: Mpaso, 2018. C. 10, 12-30.

Mpobaembl COBpEMEHHOM KOHCTUTYLMOHANUCTUKK. K.: OpruHKOM MHTep, 2012. C. 66.
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BMXOAATb 32 MeXi 3aCagHNYMX MONOXKEHb KOHCTUTYLLIOHANI3MY, @ NO-ApYre,
BOHM ab0 K NPUHAMMHI YacT1Ha 3 HMX BaraTo B YOMY 3a/1eaTb Bif, 3arab-
HUX TEHAEHLI PO3BUTKY KOHCTUTYLLIOHANI3MY Y CBiTi, TOBTO € HE CTAaTUYHMU-
MU, @ AUHAMIYHUMN.

Monpw Te, WO AOKTPUHaNbHE (KoHUEeNTyanbHe) GOpMyBaHHA KOHCTUTY-
LiioHaNiamy 34iMCHIOBaNM Ha NiACTaBi eBponencobroi (3axiaHoi) TpaamLii Ta
NPUTaMaHHMX i LUiHHOCTEM, HMHI NPOBIAHI CKNAAHWKN — LIHHOCTI KOHCTH-
TyLiOHaNi3My NOCTYNOBO HabyBatOTb 3ara/ibHOCOLLia/IbHOrO, YHiBEpCabHO-
ro 3micty, To670 CcTatoTb HaabaHHAM ycboro ntoacTea. [lo Toro K, Ha Bia-
MiHY Bif, nonepeaHixX iCTOPUYHUX €NOX, KO/ AOMIHYBAB EBPOMNOLEHTPM3M
AK HIBUTO EAMHO NPABUIbHWUIA, MAriCTPaNbHUI WAAX PO3BUTKY /ILOACTBA W
3axiAHi LiHHOCTI HAaB’A3yBaM iHLWIMM HapoAam, 0CobNMBO KOAMLLHIM KONO-
Hifm, Yyepes TMCK abo M NPAMUIA NPUMYC, HUHI EBPOMOLIEHTPU3M AK ABMLLE
BiAXOAMTb Y MUHYe. MoTpeby B ypaxyBaHHI LMBINi3aLIMHKX, NpaBocCimen-
HUX | HaLioHa/IbHUX 0cobaMBOCTEN i, AK NMUcaB J1. [eHKiH, «NeBHOro KOHCTU-
TYLIMHOTO MaHeBpy» A8 IXHbOro 3abe3neyeHHsA HUHI 3a3BMYall BU3HAOTb
He Ti/IbKK B Teopii, a 1 AOTPUMYIOTbCA Ha NPaKTUL,.

BoaHouvac y cBiTi geaani binblie ycBigoMA0OTb, WO 3a BCi€i pisHOMa-
HITHOCTI Ry/IbTYP, TPAAMLIN, NOJITUYHMX | MPABOBUX CUCTEM OKPEMUX Kpa-
iH, perioHiB i KOHTUHEHTIB, AKa, be3anepedyHo, 36epiraTMMeTbes 1 Hadani,
O15 NoA0NAHHA r0banbHUX NPOBAEeM i BUKIMKIB, WO 3'ABUIUCA NPOTATOM
OCTaHHIX AEeCATUNITb, NOTPIOEH NEBHWI KOHCEHCYC WoA0 6a30BMX yHiBEp-
CaNbHMX LIHHOCTEN, WO, 3PELUTO, 3HAaXOANTb CBOE BiAOUTTA B CMiNbHUX
KOHUEeNTyabHUX niaxoaax i Hanpsamax (cdepax), NpUHLMNAX 1 IHCTUTYTax
KOHCTUTYLIOHaNi3my.

AK CcBIAYMTb NpaKTUKa baraTbox KpaiH (He fule eBPONencbKUX i nis-
HIYHOAMEPUKAHCbKUX), Y KOHCTUTYLIMHOMY pPeryaoBaHHi (Ha iHCTUTYLIRN-
HOMY W HOPMaTMBHOMY piBHAX) BigbyBalOTbCA MPOLECK B3AaEMOBM/IMBY,
CBOEPIAHOT KOHBEePreHL|i, TO6TO 36/IMKEeHHA KOHCTUTYLiIMHMX 3acad, chep
PerysltoBaHHsA M iHCTUTYTIB Ta iXHbOrO BTIIEHHS B KOHCTUTYLLIAX, iHLWWX KOH-
CTUTYLIMHO-NPABOBMX aKTax. 3 OAHOro OOKY, Y TEKCTU KOHCTUTYLIM Binb-
LIOCTI Aep»KaB CBiTy NPOHMKAIOTb LiHHOCTI, TPaAMLIMHO NPUTAMaHHI KOH-
CTUTYLIAM KpaiH 3axoAy: NONIOXEeHHA NPo Npasa NtoANHKM, PO3NOAIN BaAM,
3acobu 1 cnocobu il obMesKeHHA ToLO.

HaBiTb y cakpanizaoBaHUX MyCy/bMaHCbKMX KpaiHax 3 IXHIMMK peniriiHm-
MW NPaABOBMMW CUCTEMAMM, A€ MOo3uLii icnamy TpaauuinHO AOMiHYBanm
B OpraHisaLii CycniJibHOro, 30Kpema MoJIITUYHOTO KUTTA, HUHI cnocTepira-
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OTbCA NPOLIECK CeKyNAPM3aLLi’, 30KpemMa 1 Yepes ynpoBasKeHHA B Hallj-
OHaNbHi KOHCTUTYLI LiHHOCTEM KOHCTUTYLiOHaMi3My, TPAHCNAAHTOBAHMX
30e6iNblIOro 3 EBPOMNENCHKMX KOHCTUTYLLIN. | XO4 BIAHOCUHM MiXK MPUHLM-
NaMu KOHCTUTYLiOHaNi3My 1 iCNaMOM, 30KpeMa LWapiaToM, 3a/MLIatoTbCA
[0BONI CKNAAHUMM, QHTArOHI3M MiXK HUMW MOCTYNOBO BiAXOAUTb Y MUHY/E,
NOCTyNalymMcb MiCLLeM B3aEMOAOMNOBHIOBAHOCTI (complementarity) oamH
oAHOro™ . IHTEHCMBHICTb | CTYMiHb NOCNIA0BHOCTI LMX MPOLIECIB Y PI3HUX My-
CYy/IbMaHCbKMX KpaiHax CyTTEBO BiApi3HAOTLCA. B oaHMX (Hanpuknag, B Ipa-
Hi, MakucTaHi) icham (WapiaT) NPOAOBKYE AOCUTb aKTUBHO BMIMBATU AK Ha
TEKCTW HALLIOHA/IbHWUX KOHCTUTYLIN, TaK i Ha MPaKTUKY iXHbOro 3aCTOCYyBaH-
HA; B iHWWX (HanpuKknaa, y Hirepii) nomiTHe nparHeHHs A0 BiAOKpeMIeHHs
penirii Big, Aepasu i obMeskeHH: 3aCTOCYBaHHSA WapiaTy KOHCTUTYLiED ™,
0, OYEBUAHO, 3HAYHOK MIPOK MOXKHA MOSICHUTN «MONIKOHMECIMHICTION
i€l KpaiHu; y We iHWux (Hanpuknaa, y TypeydunHi) MmoxKHa crocTepirati

*

[EeMOHCTPaTUBHI BUABM CYMICHOCTI iC1amy, A@MOKpaTii Ta cerynapmsmy™ .

Jenani yacTille B KOHCTUTYLAX MYCY/IbMaHCbKMX (iCaMCbKMX) KpaiH
3aKPiNIOOTb MOJIOXKEHHA, NPUCBAYEHI NpPaBam JOAMHU, MICLKO MiXHa-
POAHMX AOTOBOPIB NPO MpaBa JIloANHM B HaL,iOHAbHI NPaBOBIN CUCTEMI,
NPUHLMNY po3noainy snagn” , IHCTUTYTY CyA0BOTO KOHTPOJIO 3a A0TPU-
MaHHAM KOHCTUTYLT (KOHCTUTYLiMHOrO KoHTpoto) ™ Towo. KoHCcTUTyLin
ermnty 2014 poKy, HanpuKNa4, Xod i NiATBEPAXKYE BIPHICTb NPUHLMNAM
wapiaty (Mpeambyna, ctatTti 1, 2, 3), NpoTe 3aKPINItOE HNU3KY NONOKEHD,
AKi 6e33anepeyHo Hanexatb A0 HagbaHb KOHCTUTYLiOHAN3My: cyBepe-
HITET Ha/IEXMWTb NINLLIE HAaPOAOBI, AKUI € AXKEPesOM BAaLM, OXOPOHAE Ha-
LiOHaNbHY €AHICTb, OCHOBAHY Ha MPWHLUMMNAX PiBHOCTI, CNpaBeaMBOCTI
PIBHUX MOXKIMBOCTEN rpomaaH (cTatta 4 KoHcTUTyuii ErmnTy); NoAITUYHY
M NapTiiMHy BaraToOMaHITHICTb, MUPHY Nepeaady BAaau, po3noain i banaHc
BAaaM, il NiA3BITHICTL HAPOAOBI, NoBarM A0 npas i cBoboa, NOAMHM (CTaT-
Ta 5 KoHcTuTyuii €rvnTy) Towo. LIIHHOCTI KOHCTUTYLiOHaNi3My NOCTyNnoBO
NPOHWMKAKOTb TAKOX B iHLWI KPATHKW, 30Kpema Ti, WO, 33 NOLWMPEHOID KNacK-
dikalieto, AOCI 3apaX0OBYOTb A0 «COLaNICTUYHMX», AKi 3a3BMYa BBAXKAIOTb
HECYMICHMMM 3 KOHCTUTYLLIOHANI3MOM.

Constitutionalism in Islamic Countries: between Upheaval and Continuity. Oxford Scholarship Online: April
2015.D0i!10.1093/acprof:0s0bl/9780199759660.001.0001. Groter, Rodert.Introduction.p — Ozbudunc.
Secularism in Islamic Countries.

Ibid. P. 77-88.

" lbid. P. 147-200.

" lbid. P. 135-146.

""" lbid. P. 321-470.

***** Ibid. P. 221-320.
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Y po3BuTKY Kutaicekoi HapoaHoi Pecnybniku Ta il npaBoBoi cuctemm,
Hanpwuknaga, nicna 1978 poky NOMITHO 04eBMAHWI BiAXiA, Big NPaBOBOi CUC-
TEMM PaAAHCBHKOro 3paska Ta il CyTTEBA MOAEPHI3aLIA | «BeCTepHi3auiay.
Lle TaKoX BUABNAETHCA B CMPUMHATTI CUCTEMM CyHaCHMX MPUHLUMNIB NPaBa,
30KpemMa 04HOro 3 OCHOBHMX — MPUHLUMMY BEPXOBEHCTBA NPaBa, AKUIA Ku-
TalCbKOO MOBOIO MepeaatoTb TEPMiHAMM «bda YWKM» 1 «idausKnryo», Lo
BnepLe 6yno 3akpinaeHo B TekcTi cT. 5 KoHctutyuii KHP 1982-ro B peaakLii
1999 poky”. CYyTTEBO 3MIHMAACA TAKOM HM3Ka IHLWINX NPUHLMNIB Y NyBAiy-
Ho-nNpaBoBiin chepi KHP. | xou ixHii 3MiCT He € LiNKOM iAeHTUYHNI 3aXiaHUM
aHanoram, Ma€e «KMTaMCbKy cneumndiky», He MomiYaTh LUMX 3arasbHOUMBINI-
3aUiMHNX TEHAEHLIM KOHCTUTYLOHANI3MY HE MOKHa.

MownpeHHA KOHCTUTYLIOHANI3MY Ha iHLWI UMBINi3aLii Ta HApoAM € Ha-
CNIZAKOM PO3LWMPEHHA AiaNnory MixK pPisHUMM KpaTHaMK, IXHIMKU NONITUYHMK-
MU 1 NPaBOBUMM CUCTEMAMMK, 30Kpema y cdepi ocHOB NobyaoBM cycninb-
CTBa M AiepKaBK, BUSHAHHA 1 rapaHTyBaHHA Npas Ta cBoHOA NHOAMHM TOLLO.
LUum npouecam cnpusatoTb Taki YAHHUKK, AK-OT: rnobanisauinHi n iHTerpa-
LiMHi TpaHcdopmalii, Wwo BiabyBaloTbCA B Cy4aCHOMY CBITi; PO3LUMPEHHS
iHbOpPMaLLIMHMX KaHaniB CNifIKyBaHHA, BNAWB MiXKHapoAHOro npaga, 0co-
6/1MBO MiKHAaPOAHO-MPABOBUX JOKYMEHTIB Y cdhepi Npas NOAMHW, AeMO-
KpaTii, 3abe3neyeHHA BEPXOBEHCTBA NPaBa; PilleHHA HaliOHAAbHWX CYAiB,
AKI AefaNi aKTUBHILLE 3BepTatoTbCA 40 A0CBIAY MIXHAPOAHMX CyAiB Ta Cy-
[iB IHWWX AepaB NiJ Yac po3rany TakmMx cnpas TOLLO.

3 iHWOro BOKY, Y KOHCTUTYLiAX 3axiAHUX KpaiH Aeaani vacTile 3'aBns-
OTbCA MOJIOKEHHSA, XapaKTePHi ANA KOHCTUTYLIM iHWWX NPaBOBKUX CiMmel:
NPUHLMMAN COLiaAbHOT CONIAAPHOCTI 1 couia/ibHOT CnpaBeaMBOCTI B PO3-
nofineHHi coujanbHUX 6nar, NOgAHaHHA iHAMBIAYaNbHUX (TPaAMULIAHUX
[Ns 3axofy) iHTepeciB 3 KONEKTUBHUMM, NYDAIYHUMUM, eNeMEHTU peryto-
BaHHA PUHKOBOT EKOHOMIKM TOLLO. O4HOYACHO LLIHHOCTI KOHCTUTYLiOHaNIi3-
My 3HAYHOIO MipOt0 BTPaYaloTb CBOE BMXiaHe (NepBUHHE) nibepanbHe 3a-
HapBaeHHA. 30BCiM He TOMY, WO «1ibepaniam H1UHI BMUPAEY, IK BBAXKatOTb
[eAKi ajadi pocitcbKoi KynsTypr™™, a TOMy, LLO iAe0N0rYHI BUTOKM Npas /to-
OMHK, cBOBOAM, IEMOKPaATIi Ta BEPXOBEHCTBA NpaBa NepecTaroTb byt BU-
3HaYya/IbHMMM B Cy4acHOMY CBIiTi. BoHW aenani 6inblie HabyBatoTb XapaKTe-
Py 3arasbHONOACBKMX LLIHHOCTEN, HE3aNEKHMX BiA, CNOBIAYBaHOI iaeonorii.

Hdenani NOMITHIWMM CcTae 36MKeHHA chep KOHCTUTYLiIMHOIO perynto-
BaHHSA, MOro NPUHLUMMIB M iIHCTUTYTIB, NOHATIMHOrO anaparty. Y pe3ynbrari

YaH BiH JliHb. MpuHuMnM npasa Kutalicbkoi HapoaHoi Pecny6nikv: aBToped. AMC. KaHA,. lopua. Hayk.
CneuianbHictb 12.00.01. Opeca, 2017. C. 4. 8, 9-10.
laseta «[leHb». 21-22 BepecHA 2018 p.
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KOHCTUTYLiT Pi3HMX KpaiH CBITY CTaloTb Aedani b6ibll CXoXMmM (0aHOPIAHN-
MM), AK 32 OCHOBHUMM MPUHUMNAMM 1 CTPYKTYPOIO, TaK i, NEBHOK Mipoto,
33 CBOIM 3MICTOM. Y Cy4aCHOMY CBITi MaiKe HEMAE TEKCTIB KOHCTUTYLLIR,
AKi 6 NOBHICTIO HEXTYBAAN HaADOAHHAMM NIOACTBA Y rany3i KOHCTUTYLOHA-
nizmy. Llboro 3a3Bmyait He HaBaKyrOTbCA POOUTM HABITb AMKTATOPCHKI pe-
KMMU 33paam CTBOPEHHA BUAMMOCTI CBOET pecneKkTabenbHOoCTi.

LinkoBuTe irHopyBaHHA 3400YTKIB /MOACbKOI LMBINI3aL|l B ranysi KOH-
CTUTYLLIOHANI3My HEMUHYYE CIPUYNHUTD I30NALLIKD TAKUX PEXKMUMIB, a 3peLu-
TOO —, IXHE NONITUYHEe BAHKPYTCTBO. TOMY XapaKTEPHOK PUCOK CyYaCHMX
ABTOPUTAPHUX PEXKMMIB € HE TaK HAABHICTb BIABEPTO aHTUAEMOKPATUYHMX
KOHCTUTYLiM (@ TOYHile TXHiX TEKCTIB), AK iXHA GIKTUMBHICTb, TOBTO CYTTEBI
PO36iXKHOCTI Mi¥K NPOroNOWEHNMM B KOHCTUTYLLIT NONOKEHHAMM 1 peanb-
HOIO MPAKTMKOLO IXHbOT peanisaLii.

OT)Ke, MOXKHa CTBEPAMKYBATH, WO Ha AOKTPUHANbHOMY PiBHI, AKMIK Npo-
[OBXKYE €BO/OLLIOHYBATU, HAMOBHIOKYUCH CIIBHUMMW KOHCTUTYLIMHUMM
3006yTKaMK pPi3HMX KpaiH, Ta IHCTUTYLIMHOMY, HOPMATUBHO-KOHCTUTYLLIN-
HOMY PiBHI MaricTpasbHUI LWASX PO3BUTKY KOHCTUTYLLIOHANI3MY, SK i Jito4-
CTBa 3arasiom, MNPOCTEXYETbCA AOBO/JII HiTKO. 3 OrnAAy Ha Le, 3anepeyvyBaTh
TEHAEHLO A0 MOro yHiBepcanisaLii HaBpaa YuM € NiACTaBy.

YHiBepcanisauis cpep, 3acag, iHCTUTYTIB KOHCTUTYLLIMHOIO perystoBaH-
Hs, 3BiCHO, He Bee A0 iXHbOT MOBHOI yHidiKaLLii. Y TeKCTax KOHCTUTYLM yCiX
KpaiH, 6e3cyMHiBHO, € CBOI «pOA3MHKM», NOB’'A3aHi 3 iCTOpiEt0 AeprKaBo-
TBOPEHHSA, HALLIOHANbHUMWM TPAAULIAMW N LLIHHOCTAMM TOLLO, AKI BCE XK He
MOKHa BBaXaTW BU3Ha4vaibHUMK. LLlyKaTh, HaBiTb 3 61aropoHO METOO,
BNACHWM YHIKANbHUIA WASX KOHCTUTYLLIMHOTO PO3BUTKY, A0 4YOr0O iHKOJIM
3aKANKAOTb AeAKi BiTYM3HAHI MOMITUKN, B yMOBAX 106ani3alUinHmx Ta iH-
TerpauiMH1X NpoLeciB, AKi CTaloTb AeAasli NOMITHILLMMM B Cy4aCHOMY CBi-
Ti, — Le WAAX 40 TOro * i30/1ALiOHI3MY, AKKM, 3pELUTOD, CMPUYMHUTDL KaTa-
CTPOGIYHI ANA AeprKaBM HACNIAKN.

HabaraTo cknafHila pid 3 NpakTUYHUM, GYHKLLIOHANbHUM PIBHEM KOHCTU-
TyuioHaniamy. K 3acBiavye KOHCTUTYLIMHMIA A0CBIA DiNbLIOCTI KpaiH, ineanu
M NMPUHUMNN KOHCTUTYLLIOHANI3MY, AK i BiANOBIAHI KOHCTUTYLiMHI NONOXEHHS,
HaK/134at0TbCA Ha KOHKPETHMIM COLLiaNbHUIM PPYHT TiET YM iHLLIOT KpaiHK, NPaBOBOI
CiM’i Ta umMBini3aLji, «3aHYPIOOTLCA» B IXHE MTMOMHHE cepeoBULLE: ICTOPUYHI
TpaauLi, ocobAMBOCTI NPaBOBUX CUCTEM, NMPABOCBIAOMOCTI, MPABOBOI Ky/bTYpU
M MeHTaNITeTy HapoAy, CTU/IO NMPABOBOTO MUC/EHHSA TOLLO.

CBIiTOBMIA AOCBIA NEPEKOHAMBO CBIAYMNTD, LLLO UEN NPAKTUUHMIA PYHKLL-
OHaNbHWI 3Pi3 KOHCTUTYLIOHANI3MY (6€3 SKOro Moro yABUTU HEMOXKINBO)
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HabaraTo KOHCEPBATMUBHILIMI, AKLLO MOPIBHATK 3 iA€AMM 1 MPUHLMUNAMM
KOHCTUTYLiOHaMi3My, TEKCTAMW KOHCTUTYLiM Ta iHWKMX KOHCTUTYUiIMHMNX
HOPMATMBHO-NPABOBMX aKTiB. LUBNMAKMX 3MIH Ha LLbOMY PiBHiI KOHCTUTYLI-
OHani3amy o4ikyBaTh He noBoAMTbCA. CyTTEBI 0cobaMBOCTI TyT 36epiratu-
MYTbCS He Ti/IbK1 B HAMOAMNKYIN, @ My BiaaaneHin icTOpuyHin nepcnexkTmsi.

YHiBEpCaNbHi WiHHOCTI, MPUHUMAN 1 iIHCTUTYTK, AKI Aedani YacTiwe
BinOOpaKaloTbCA B KOHCTUTYLLIAX KPaiH, NPaBOBi CUCTEMM AKUX HANEXKATb
00 Pi3HUX NPaBOBMX CiMeN, Ha MPaKTMUi YacTo NiaAatoTbCA CYTTEBOMY
KoperysaHHtO BiANoOBIAHO A0 NPUTAaMaHHMUX Tih YK iHWIM NpPaBoBin cim’i
TPagMUINHWX Axkepen npaBa, MPaBOBUX iHCTUTYTIB, CTUJIIO MPAaBOBOrO MMUC-
JIEHHS Ta iHWKX ocobamnBocTel. He € BUHATKOM HaBiTb OZHA 3 HaMbiNbLL
«BECTEPHI30BaHMX» KOHCTUTYLN AaneKkocxiaHoi npaBoBoi cim’i (KpaiH
Hanekoro Cxoay) — KoHcTUTyLiAa ANOHIT (W0, A0 pedi, He AMBHO, OCKINbKM
il po3pobnanu i yxsantoBanu nig, 3Ha4HUM NONITUYHUM BRAnBom CLLA).
Ha npakTuui i1 NON0XKEHHA, AK | MONOXKEHHA IHWWX HOPMATUBHMX aKTIB,
NiAAA0Tb CYTTEBIM «ANOHI3aLLIT», TOBTO «NPOMNYCKAOTH» KPi3b MPU3MY Xa-
PaKTEPHMX ANOHCHKIN NPaBOBIN CUCTEMI (AK | KUTAMCBKIN) TpaanLin KoHbY-
LiaHCTBA. TMM MOMITHIiLLE TaKa NPaKTUYHa TpaHCcHOPMaLLf KOHCTUTYLIMHMUX
MOJIOXEHb BUABMAETHCA B KpaiHax, MPaBOBi CUCTEMM AKWUX HanexaTb A0
PenirimHnx Ta TpaauLinHMX NPaBoBMX cimen. [1ig Yac 3aCTOCYBaHHA TaKMX
NoNOoXeHb (HaBiTb 33 YMOBMW iXHbOI 30BHILLIHbOI HEBIAPI3HEHHOCTI Bif, €BPO-
NencbKMX) BOHM NPUCTOCOBYOTLCA A0 PENITIMHUX KAHOHIB | TpaaML|l, TOb-
TO BiAOYBaETHCA IXHA «iCAaMi3aLLia», «iHAYCMU3aLiA», KO3BUYAEHHS» TOLLO.

OT)Ke, HaNPOLLYETLCA BUCHOBOK: KPUTEPIT BUOKPEMIEHHA BiANOBIAHNX
PI3HOBWUAIB KOHCTUTYLLIOHANI3MY C/lif, LIYKATW NepeBarKHO He Ha AOKTPpU-
Ha/IbHOMY PiBHi M HaBiTb HE Ha PiBHI 3aKPIN/JIEHHA MOro OCHOBOMOIOMKHMX
3acafy KOHCTUTYLLIAX (OKPIM XiDa L0 KOHCTUTYLLIM MYCY/IbMaHCbKUX KpaiH),
a Hacamnepes Ha piBHI GyHKLiOHabHOMY. Came Ha LUbOMY PiBHI MOXHa,
0YEBMAHO, BUOKPEM/IIOBATU HE TiNIbKM aMepPUKAHCbKUIM, BPpUTAHCbKKN,
KOHTMHEHTaNbHO-EBPONENCbKNIN (PpaHLy3bKMIM YN HIMELIbKMI) KOHCTU-
TYLiOHaNi3M, a 1 6araTto iHWKX MOro pPisHOBMUAIB: CKaHAMHABCLKWUM, MiB-
ONEeHHOAMEPUKAHCbKUI, AMOHCbKUI, iHAYCbKUIA, iICNaMCbKUI, iyAeNCbKni,
adpPUKAHCBKMIA TOLLLO.

Ane y UbOMy pasi MAeTbCA WBKUALLE He TaK NPOo MoAeNi KOHCTUTYL-

OHaNI3MYy AK TaKoro', AK Npo ocobAMBOCTI NPABOBUX CiMe | NpaBoBUX
CUCTEM, B AKMX BiH QYHKLIOHYE. |HaKLWe KaKydn, «HaALiOHANbHUMN KOH-

Xo4 TEPMIHOM «MOAENb KOHCTUTYLLIOHANI3MY» iHKOIM ONepyloTb TaKOX Yy 3apybixHil niTepaTtypi, BuU-
KOPUCTOBYBATH MOro cnif AoBoNi obepexHo. s Lboro € Kinbka npuunH. Mo-neplue, MoAeNtoBaHHA
6YAb-AKMX COLLiaIbHMX, 30KpEMA KOHCTUTYLLIMHUX ABWLL, i NPOLLECiB — piv HaA3BUYAWHO CKNaAHa, @ YacoM
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CTUTYLIOHANI3M» AK ABULLE 3HAYHOI MiPOI0 POPMYETLCA Mid, BNAMBOM
0cobAMBOCTEN HaLLiOHabHOI MPaBOBOT CUCTEMM 1 NPABOBOI Cim’i, A0 AKOT
BOHA HaNeXMTb. IxHA icTopia cArae Habarato MuUbLIMX NAACTIB NONepesHix
enox, AKLLO NOPIBHATM 3 iCTOPIEI0 KOHCTUTYLLIOHANI3MY. 3 BpaXyBaHHAM LMX
3acTeperkeHb CAif po3rnanaTh TakoXK 0CcoBAMBOCTI BITYM3HAHOIO yKpaiH-
CbKOr0O KOHCTUTYLLIOHaNi3MY.

1.1.4. leHe3MC YKPATHCbKOro KOHCTUTYLLIOHAi3My Ta MOro cyyacHui
CTaH

Y BITYM3HAHIN NiTepaTypi 3 KOHCTUTYLLIOHANICTUKN IHKOAM MOXHa Ha-
TPanuTK Ha TBEPAXKEHHA NPO Te, WO B NPOoLeCi CTAaHOBNEHHA HOBOTO KOH-
CTUTYLiMHOTO Naay (0cobaMBO Ha NOYATKOBMX MOro eTanax) B YKPaiHCbKUM
«MNPaBOBUM I'PYHT» By/I0 «NepecaaeHo» iaei M iIHCTUTYTU 3 YyKOoi collianb-
HO-MOMITMYHOI Ta NPaBOBOT PeaIbHOCTI «3aXiAHOMO KOHCTUTYLLIOHANI3MY».
MpoTe icTopu4yHi daKkTh cBigyaTh Npo iHwe. CTaHOBAEHHS KOHCTUTYL,iO-
Hani3amy B YKpaiHi Mae 6araToBiKOBY CKAaAHY M CynepeymBy icTOpito, Ha
LWNAXY AKOT ByNM AK Nepioam 31€eTiB, Tak i NafiHb. ICTOPiA BITYM3HAHOMO KOH-
CTUTYLIOHANI3MY MOYMHAETLCA He 3i 3100YTTAM HE3ANEKHOCTI 1 HaBIiTb HE
3 nepioay lfetbmaHuWwmHM (cepeanta XVII —KiHeub XVIII cToniTb), SK iHKOAK
MULWYTb Y HAayKOBiM NiTepaTypi. KOpiHHSA KOHCTUTYLiOHANiI3MY B YKpaiHi (Bi-
TYM3HAHOTO KOHCTUTYLLiOHaNi3My) HabaraTo rnnblue, BOHO cArac e Yacis
Pyci (YkpaiHun-Pycn). MeBHi igei, cnig3sy4Hi 3 ineamm KOHCTUTYLLiIOHaNI3MY,
MOKHa MOMITUTN B «PycbKill NpaBAi», Tak 3BaHUX BiYEBUX AOrOBOPAX —
yrofax KHA3IB 3 HAPOAOM, @ TAKOXK Yy MiXXHapoAHWX fAorosopax Pyci. Jewwo
ni3Hiwe — 3a J/IMTOBCbKO-PycbKoi 406N BOHM PO3BUHYINUCA B JIUTOBCbKMX

i npocTo He3ajlicHeHHa. Lle 3ymoBneHo:

6araTodaKTOpHICTIO, 6araTOBUMIPHICTIO X ABULL | NPOLIECIB, BEIMKUM BMIMBOM Ha HUX CY6’EKTUBHOTO
UMHHWKA, AKUIA 3yMOBJIIOE IXHIO CTOXaCTUYHICTb, TOBTO BipOrigHICTb, BUNAAKOBICTb;

CKNAZHICTIO KiNbKICHOrO ONMCYBaHHA COLiabHUX ABULL, i NPOLLECiB, 6€3 AKOTO HUHI YABUTU MOAEN0BaHHSA
BAKKO, @ TAKOX iXHIM BUCOKMM AUHAMIZMOM, KU HE MOXKE KYN0BUTU» XKOAHA MOAE/b.

Mo-apyre, y npoueci MogentoBaHHA KOHCTUTYLLIMHMX, AK i couianbHMX 3araiom, ABULY i npouecis no-
TPi6GHO PO3B’A3aTU HM3KY NOCNIAOBHMX 3aBAAHb: BUSHAYEHHA METU 1 KOHKPETHOrO nepeniky NUTaHb,
L0 NOTPebyIOTb PO3B’A3aHHA; NEpPeBedeHH:A AKICHUX KOHCTUTYLiIAHWX 0COBMBOCTEN KpaiHu B KilbKicHe
IXHE BUPAXKEHHS; 3BOPOTHE NepeBefeHHs KiIbKICHUX MOKa3HMKIB Nicas IXHbOro onpaLoBaHHs (6axkaHo
€/1eKTPOHHOI0) Ha MOBY LIMX ABWLL, i NPOLIECIB TOLO. 3p06UTH e Lie Baxkye. PopmanisyBatu i 3amoge-
NOBATV A0CBIA, BONETBOPYUMIA NOLIYK i HABITb iHTYILLIO «MOZENIoBasIbHUKA» HEMOXKANBO. 3 OrNAay Ha
Le, BaXKKO He MoroauTncs 3 AyMKOI BiflOMOro aMepuKaHcbKoro dinocoda v npasosHasua ®. Maeka,
AKNIM, KPUTUKYIOUM KOHLLENLLi0 «KOHCTPYKTUBHOTO paujioHaniamy» K. Monnepa, 3a3Hayas, WO HEMOX-
NMBO 06M1aLUTYBATM CYCNiNbCTBO HA MAAHOBIN OCHOBI 63 Toro, Wo6b He 06MEeXUTN MOro MOXKAUBOCTI
3aCTOCOBYBATU KOPUCHI 3HaHHA. (Aus: Cammurynud B. K. Mpaso v Henpago. focydapcmeo u npaso.
2002. Ne 3. C. 5-8; desopeHKo B. A. CcTeMa KOHCTUTYLiAHOTO NpaBa YKpaiHM AK CKNagHWK KNacUYHOro
KOHCTUTYLiOHaniamy. KoHcmumyuyis i KoHcmumyyioHanism: subipkosi npobaemu: 36ipHUK HayKOBUX
npaub. K.: KynpiaHosa, 2007. C. 63).
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CTaTyTax i AeAKUX IHWMX HOPMATUBHMX aKTax, AKi 3a baraTbma CBOIMK 03-
HaKaMW KOpecnoHayBaAn 3 PO3BUTKOM iflelt KOHCTUTYLLIOHANiI3My B EBPONI.

BaknmBe 3HaveHHA AR PO3BUTKY B YKPaiHi KOHCTUTYLIMHUX iaen maam
aKTW nepioay HauioHanbHO-BM3BONbHOI BilMHW YKPAIHCbKOrO HapoAy nig,
NpoBOAOM reTbMaHa borgaHa XmenbHWUbKOro: 360piBCbKMI  A0rOBIp
1649 p., bepesHesi cTaTTi (abo ix We Ha3zBMBaNM MepeacnaBCbKMM A0ro-
BopoM) boraaHa XmenbHuULUbKOro 1654 p., a TakoxK NaaaLbKMIA TpaKTaT IBa-
Ha Buroscbkoro 1658 p. i AeAKi iHWIi «4OroBipHI» aKTX Mi3HIWKWX POKIB. YCi
BOHM BiNbLIOK YN MEHLIOK MIpPO 3akNafanu OCHOBM NobyaoBU Aemo-
KPaTUYHOI AeprKaBKn Ha TepeHax YKpaiHM TUX Yacis.

OpaHak ocobnmBe micle cepes, BITYMIHAHMX AOKYMEHTIB KOHCTUTYLLIN-
Horo 3micty XVII-XVIII cTonith 3amae «MpaBoBWIA yKAad, Ta KOHCTUTYLT
BiAHOCHO MpaB i BO/bHOCTEN Bilicbka 3anopo3bKOro, YKAaAeHoro Mix Ac-
HOBE/IbMOXHUM NaHom Muannom OpaAnKomM — HOBOOHPAHMM reTbMaHOM
BiicbKa 3aMopo3bKOro i reHepabHOK CTaPLMHOL, MOAKOBHUKAMM, a PiB-
HO K i camuMm BilicbKom 3anopo3bKMM, CXBasleHi 0boMa CTOPOHaMM i CKpi-
NAeHi HaNACHIWMM [eTbMaHOM Ha BiJIbHUX BMBOPaX YPOUMCTO NPUCSATOLD
poky boxkoro 1710 KBiTHA n'aToro AHA y beHaepax». Y WMPOKKMiA obir uen
NOKYMEHT yBilWoB AK «KoHCTUTyLis Muanna Oparka 1710 poky» (MeHLw
nolMpeHa Moro Hasea — «beHaepcbka KOHCTUTYLS 1710 poky»).

X0ou 3a CBOE NPMPOA0Ho 1M 3MICTOM Ti He MOXKHa 6e33acTeperkHO Has-
BATM KOHCTUTYLLIEID B Cy4aCHOMY PO3YMiHHI, HM3Ka inel i nonoXeHb Lboro
OOKYMEHTa LLI/IKOM BignoBiAa€, @ B AEAKMX aCMeKTax HaBiTb BUMNEPearKaE
€BPOMNENCbKY KOHCTUTYLIMHO-NPaBOBY AYMKY Tiel 4obu. 3a cnroBamu Bigo-
MOTO YKpaiHCbKOro ictopuka [Amutpa [opoleHka, «1paBoBuMin yKknag Ta
KOHCTUTYL,I... 1710 poKy» «NepenHATo ay»Ke nibepanbHUM i AeMOoKpaTHy-
HUM ZIyXOMY», L0 CTaBUTb MOro «B PAAM HaMKpPALWMX NaM ATOK MOAITUYHOI
[JYMKM TOrO Yacy B Wi Esponi»”. | ue He AMBHO, aaxe «[1paBoBuit ykaas,
Ta KOHCTUTYLIT...» roTyBana BMCOKOOCBIYEHA, 3 LUMPOKMM EBPOMNENCHKNUM
CBITOMAAOM €/iTa TOr04aCcHOro YKpPaiHCbKOro cycninbcrea — Muann Opamk
i MOro cnoABUMMKHUKM-OAHOAYML,, — 5IKi, 6E€3CYMHIBHO, He Ti/ibkK bynn 03-
HalOM/IeHi, @ 1 TBOPYO OCMWUCAWAN I YCMiLIHO 3aCTOCYBaAM 3 MPUCTOCY-
BaHHAM 10 YKPATHCbKMX peanin igenHi HaabaHHA EBPONENCbKOro, a TakoX
BITYM3HAHOIO KOHCTUTYLLIOHANI3MY, WO HabyBaB PO3BUTKY.

JopoweHko [. Hapuc ictopii Ykpainu. /bsis: CaiT, 1991. C. 385.
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Cepen, HalMBaXXAMBILLMX NONOXKeHb «[1paBOBOro yKkaagy...», AKi BM3Ha-
Yyanu 3acagm nobyaosBM W GYHKLIOHYBAHHA AepsKaBHOI Bnaan B YKpai-
Hi, cnia Ha3BaTu:

* 0N BNaAW MiX reTbMaHOM fAK rnaBoto Ypaay (BMKOHaBYOi Bnaam),
feHepabHOW Pafoto AK Npoobpasom 3aranbHOAEPKABHOMO Npes-
CTaBHMLLbKOIO OpPraHy 3 3aKOHOZABYMMW NOBHOBAXKEHHAMM 1 leHe-
pasbHUM CYA0M Ta CyAamMu, WO 34iMCHIOI0Tb CYA04MHCTBO;

e obmexeHHa Bnaam lretbmaHa leHepanbHoto Pagoto Ta [eHepanbHUM
Cyaom;

* MNPUHUMN BUOBOPHOCTI «reHepasibHUX PaaHUKIB» — YneHiB feHepanb-
HOI Paan Ta «HapOAHNX PagHUKIB» — «TOPOAOBUX MONKOBHUKIBY;

® pPaBO YKPAIHCbKMX MICT Ha CaMOBPALYBAaHHA 3 BU3HAYEHHAM OCO-
6/11MBOTO CTaTyCy CTONMUL YKpaiHu — micTa Kuesa.

«MpaBOBUI YKNAA,..» MICTUB TaKOX HWU3KY iHLIMX NONOXKEHb, CMPAMO-
BaHWX Ha 3abe3neyeHHa Ge3nekn BiTUM3HM, yNpaBAiHHA rPOMAACbKMMM
CrnpaBamu ToLLO, KiHLEBOI METO AKMX MPOrO/IOLWEHO «ChifbHE 6aaro».

Ha »anb, nicna Toro, AK POCIMCbKMIA IMMEPCbKUIA PEXMM NiKBiayBaB
feTbMaHLWMHY B YKpaiHi M NOCUMAMB THIT yKPAiHCbKOro Hapo/y, PO3BUTOK
KOHCTUTYLiIMHO-NPaBOBOI AYMKM B YKpaiHi malixke 6yn10 NpUNMHEHO Ha /10B-
r AeCATUAITTA — aXk A0 APYroi nonosBuHK XIX cTonitra. Hecnpuatansmmm
6ynu 1 yMmoBM ii PO3BMTKY TaKOXK y 3axiAHil YKpaiHi, Aka Bxoamna A0 CKNa-
oy ABCTpo-YropcbKoi imnepii, nonpwu Te, Wwo nicna pesontoui 1848 p. y Hil
po3noYanncs TpaHchopmallinHi NpouecK, ki 3aBepLININCA CTBOPEHHAM
KOHCTUTYLiIMHOT MOHapxii, Baaramm AKOT MOMIM KOPUCTYBATMCA M YKpaiHL.

MocuneHHA NOMITUYHMX | MOBHUX Pernpeciin nNpoTM yKpaiHCbKOro Ha-
pofy, 30Kpema CyMHO3BICHMI BanyeBcbkni umnpkynsp 1863 p. n EMcbKuMiA
yKa3 uapsa OnekcaHgpa Il 1876 p. cTann NOWTOBXOM A/1A CPOTUBY POCIn-
CbKOMY iMMNEPCbKOMY PeXMMy 1 HalioHa/bHOrO BiAPOAMKEHHS, 30Kpema
PO3BUTKY HaLLiOHAIbHOT KOHCTUTYLiMHO-NPaBOBOI AyMKuW. Li noaii Bigobpa-
3M/IMCA B HM3Li KOHCTUTYLIMHWUX NPOEKTIB, AK-0T: «Hauepk KoHcTUTyL,T Pec-
nybnikn» omHoro 3 uneHis Kupuno-MedogaiiBcbkoro ToBapuctea leopris
AHapy3bkoro (1848—1850 pp.), «[pOEKT OCHOBaHWUIA yCTaBa YKPaUHCKOro
obuiectBa “BonbHbit Coto3” — “BinbHa cninka”» Mwuxaina JparomaHoBa
(1884 p.), «OcHOBHMI 3aKoH CamocTilHOT YkpaiHn» Mukonn MixHOBCbKO-
ro (1905 p.) Touo.

Ocob6MBO NOTYKHMM IMNYNbCOM ANA PO3BUTKY iA€N KOHCTUTYLIOHaNI3-
My CTaB nepioa HalioHa/bHO-BM3BObHMX 3MaraHb i BiApOAKEHHA YKPaiH-
CbKOi aepaBHOCTi (1917-1920 pp.). Lli iaei BTineHo B Liniit HM3LI AOKYMEH-

35



TiB TOro nepioay: YHiBepcanun YKpaiHCbKoi LleHTpanbHoi Pagu, KoHcTUTYiA
YKkpaiHcbkoi HapoaHoi Pecnybniku, CTaTyT Npo AepaBHWIA yCTPii, npaBa
Ta BOAbHOCTI YHP, KOHCTUTYUIMHI akTK YKpaiHCbKoi HauioHanbHOi Paamn y
JlbBoBI, TuMmyacosmit OCHOBHMIN 3aKOH MPO AEP*KaBHY CAMOCTIMHICTb 3e-
Me/b KO/IMLWHbOI ABCTPO-YropCbKOi MOHapXii Ta iHWOMY KOHCTUTYLIMHOMY
33aKOHOAABCTBI; TaKOX Y NPOEeKTax KoHcTuTyLii Ykpainu: «OcHoBHMIA [lep-
*KaBHWI 3aKoH YKpaiHcbkoi HapoaHoi Pecnybnikn» (1920 p.), «KoHCTUTY-
Lis (OCHOBHI AeprKaBHi 3akoHM) YHP» npod. O. ElixenbmaHa, « KOHCTUTYLLIA
3YHP» npod. C. AHictpaHcbkoro (1920 p.)" Towo. Monpwu Te, Wo AeAki 3 40-
KyMEeHTIB nopss, 3 nNibepasbHO-AEMOKPATUYHUMM iAeAMM MICTUAN 1 NEBHI
couianicTMYHI AepKaBoTBOPYI iAel, a ICTOPMKM 1 NpaBO3HaBLI OLiHOBaAN
iX He 3aBXAM OAHO3HAYHO, C/lig BU3HATH, LLLO 3araJloM KOHCTUTYLiMHI 3aca-
W, Ha AKMX po30ya0BYBaAnN YKPaTHCbKY AepKaBy TMX Yacis, pO3BMBANNCA B
PiYnLLI 3aralbHOEBPOMNENCHKMX TEHAEHLIA KOHCTUTYLLIOHANI3MY.

Len npouec 6yno nepepBaHo Nicaa BCTaHOBAEHHA B YKpaiHi (3a akTus-
HOI BiNCbKOBOT MiATPMMKM Pocii) pagaHCbKoi Baam 3 i K<HOBUM KOHCTUTY-
LiMHUM NOPALKOMY, AKMIN I'PYHTYBABCA Ha 3anepeyveHHi OCHOBHUX 3400yT-
KiB KOHCTUTYLiOHaNi3my:

* HEeBiAYY)KYBAHMX NPAB NOAMHU, PO3MNALAOYM X AK BCTAHOB/EHI,
«[apoBaHi» [epraBoo, 3 OMAAY Ha WO iXHE BU3HAHHA 11 3abe3ne-
YeHHA BBaAXKaAW 1l BHYTPIWHbOIO CMPaBOIO;

* MPUHUMNY PO3MNOAiNY BAAAM, NMPOro/oWeHOro PagAHCbKMMM KOH-
CTUTYLIAMM, 30Kkpema KoHcTuTyuieto YPCP pisHMX nepiosis BceBnaa-
0A pag, 33 AKMM, MO CyTi, NPUXOBYBaIM MOHOMOJbHY BALY «Kepis-
HOT i CMPAMOBYBA/IbHOI CUAM» — KOMYHICTUYHOI NapTil;

* MPUHUMNY iAE0N0rMYHOr0 M MOMITUMYHOrO MAPANi3My, HACAiAKOM
4YOro CTaN0 NAHYBAHHA EAMHOI KOMYHICTUYHOI iAe0NOrii;

* MPUHUMNY BEPXOBEHCTBA NpaBa (NPaBOBOI AePKaBHOCTI) 1 NigMmiHa
MOro «MPMHLMMOM COUiaNiCTUYHOT 3aKOHHOCTI;

* MPUHUMAY NPAMOI A4ji KOHCTUTYL,T, 1T IHTepnpeTaL,ia AK akTa NoaiTh4-
HOTro, MPOrpPamMoBOro 3MiCTy, @ He KDPUANYHOTO AOKYMEHTA TOLLO.

Lle He gae niacTas BM3HABATM 0COBAMBY «PaAAHCBKY MOAENb KOHCTU-
TYUiOHaNi3My», WO iHKOAM 6a4MMO B NOCTPaAAHCHKIN, 30Kpema BITYM3HA-
Hilt nitepatypi.”

My3gpay 0. B. UcTopua poccnidckoro KoHCTUTYLMoHanu3ma IX—XX sekos. ClM6.: Opuanueckuii LeHTp
«Mpecc», 2004. C. 463.

[us., Hanpuknag: MupoHeHko O. M. IcTopisa KoHcTuTywji YkpaiHu. K.: BuaasHuumnit aim «IH KOpe», 1997.
C. 38-44.
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| XO4 B OCTaHHIi POKM PagAHCbKOrO KOHCTUTYLIMHOrO NopAaaKy Biabynaca
neBHa Moro nibepanisaLia — NPOrosoLWeHHA iael «couianicTMyHOi NPaBoBoi
[epKaBu», YNPOBaAKEHHA IHCTUTYTY CMeLiani3oBaHOr0 KOHCTUTYLLIMHOIO
Harna4y Towo, e He 3MiHWA0 MOro CYyTHOCTI.

CnpaBXKHi peHecaHc BITYM3HAHOIO KOHCTUTYLLIOHANi3My Ta MOro HoBe
AKICHE HaNOBHEHHA HaLOaHHAMM EBPOMEMCHKOrO M CBITOBOrO KOHCTUTY-
LioHaniamy Biadbynoca nuie nicas NporoNoWeHHA He3anexHoCTi YKpaiHu
(1990-1991 pp.). Y:ke nepLInin iCTOPUYHKIA aKT Lboro nepioay — ekna-
paLia Npo Aep*KaBHUIM cyBepeHiTeT Big, 16 nvnHa 1990 p. (yxBaneHo Lie B
ymoBax nepebyBaHHA YkpaiHu B cknaai CPCP) 3aaeKknapyBaB OCHOBHI LjH-
HOCTiI KOHCTUTYLLIOHaNi3MY, AK-OT:

e nobyaosa AEeMOKPATMYHOI Ta NPaBOBOI EPKaABM;

e ycebiyHe 3abe3neyeHHs Npas i cBOOOA NOANHY;

* 3[iMICHEHHA Aep)KaBHOI BNaAM 3@ MPUHLMMIOM ii MOAINY HA 3aKOHO-

[aByy, BUKOHABYY Ta Cy40BY;
®  3aXMCT yCix POPM BNACHOCTI, 30KpeMa 1 NPMBaTHOI TOLLO.

Came [leknapauja 3anoyaTKkyBasia HOBITHIM KOHCTUTYLiMHMIA Npouec B
YKpaiHi, cTaBLLM MOro CBITOMAAHO-METOA0/10TNYHO OCHOBOIO.

3rogom igei [deknapauii po3BuHyAnM B KoHuenuii HOBOI KOHCTUTYUIT
YKpaiHu, AKy cxBannna BepxosHa Paga YkpaiHcbKol PCP 19 yepsHA 1991 p.,
TOOTO LWe A0 yxBaneHHsA BepxoBHoto Pagoto YkpaiHu AKTa NporosolweHHs
He3anexHocTi YKpaiHu Big 24 cepnHa 1991 p. MNMonpu Te, Wwo Ha 3micTi KoH-
Lenwjii NeBHOK MipOot HEraTMBHO NMNO3HAYMINCA YMOBH, B AKKX ii po3pobnia-
JIN M yXBANOBANN, LLO CMPUYMHMUAO IHKO/IM HAZMIPHY 3aMo/iTU30BaHICTb i
OKPEMMUX MONOXKEHD, XHIKO /IOTIYHY HEY3roAMKeHICTb Yepes3 BUMYLLEHI KOM-
NPOMICK MiXK PISHUMM NONITUYHMMKM CUNAMKM TOWO, KoHUENLIA CTana BaxK-
JIMBMM KPOKOM Ha LINAXY PO3BUTKY HOBITHbOIO BITYN3HAHOIO KOHCTUTYLLiO-
Hani3amy. Ha nigcrasi ii nonoxeHb KOHCTUTYUiMHA Komicia Ta ii pobodi rpynm
(3a yyacTi 3apybikHUX ekcnepTis) npoTarom 1992-1996 pp. po3pobaanm
M yOOCKOHaN0BaAN NPOEKTN HOBOI KoHcTUTyLii YKpaitu. Llen Tpusanni i
CKTAAHUA KOHCTUTYLIMHWI NpoLec ypeLTi-peluT 3aBepwmnsca 28 YyepsHs
1996 poKy ii yxBaneHHAM BepxosHOW Pagotro YkpaiHu.

Y KoHctutyuii Ykpaiium, sika BignosiaHo Ao i npeambynn, € OCHOBHUM
3aKoHOM YKpaiHK, WO LiAKOM BignoBigae ii cydacHOMY po3ymiHHIO, Byno
3aKpPIiNJeHo BCi OCHOBHI eN1eMeHTH (LLiHHOCTI) KOHCTUTYLiOHani3My:

® BU3HAHHSA NIOANHW, i1 KUTTA M 300P0OB S, YeCTi I riaHOCTI, HegoTop-

KaHHOCTI 1 6e3neKkn HalMBULLO LLiHHICTIO, @ Npas i cBoHOA NtoANHM
HEeBIAYYKYBAaHMMMU, TAKUMW, LLO BM3HAYAOTb 3MICT i CNPAMOBAHICTb
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AisnbHocTi aepkasu (cTatTi 3, 21 TOWO), @ TAKOXK iXHbOT rapaHTOBa-
HOCTI;

* MPUHUMN HAPOAHOrO cyBepeHiTeTy (cTaTTa 5);

* MPUHUMN NPeaCcTaBHMLBKOrO NPaBfiHHA Yepes HapoaHe BOIEBMUAB-
NeHHA (cTaTTi 5, 69 ToWP);

* MPUHUMN NOAJNY BNaAM Ha 3aKOHO4aBYy, BUKOHaBYY 1 cyaoBy (cTaT-
T4 6);

* MpPUHUMN BEPXOBEHCTBA NpaBga (cTaTtTa 8);
HopMm (cTaTTAa 8);

* MPUHUMN CYAOBOrO KOHCTUTYLIMHOIO KOHTPOJIO 33 AOTPUMAHHAM
KoHcTuTyuii (ctatra 147);

* MPUHUMN HE3aNeXHOCTI cyay M cyaais (cTatta 126);

* MPUHUMN BHECEHHA 3MiH A0 KOHCTUTYUiT Anwe Ha niacTasi npoue-
AypW, WO BU3HaYeHo B Hilt (po3ain XllI) Towo. JoknaaHilwe npo ue
NTUMETbCA B PO3A,iNi LIOCTOMY LibOro NigpyvHMKa.

Tomy LiTKOM N0TIYHO, LLO TEKCT KOHCTUTYLLIT YKpaiHM MO3UTUBHO OLLiHMAA
Papa €Esponu Ta il CTPYKTYpH, 30KpeMa EBponericbKa KoMicia «3a AeMoKpa-
Tito Yepes nNpaBo» (BeHelincbKa KOMicia), a TaKOX 3aKOPAOHHI eKCNepTy.

Le, 3BicHO, He 03Hauvae, Wwo OCHOBHUI 3aKOH YKpaiHM 30BCiM NO3-
H6aBneHunlt Baa. besnoraHHWX, ifeanbHUX TEKCTIB KOHCTUTYLIM y CBITi He
iCHYe, | KOHCTUTYLiA YKpaiHM He € BUHATKOM. B OKpemmx ii NONOXKeHHAX
BiAYYBAETLCA BM/IMB NONEPeHbOT paaAHCLKOT eNoXK, WO B YMOBAX MOLLUYKY
KOMMPOMICIB MiXK iLe0N10T4YHO PI3HOCNPAMOBAHMMM, YaCOM AiaMeTpasib-
HO NMPOTUNEXHUMM NONITUYHUMMN CUAAMM, OYEBUAHO, BYN0 HEMUHYYMM;
DeAKi KOHCTUTYLIMHI dopMyNtoBaHHA Bpa3nBi 3 mornaay tpuanMYHoT Tex-
HiKW; iIHKOIM BUHUKAE noTpeba NoroAmT KOHCTUTYLIMHI NONOMKEHHA 3
PO3BUTKOM KOHKPETHO-ICTOPUUYHUX YMOB GYHKLIOHYBAaHHA CyCcninbCTBa,
a TAKOX y3ATUMM Ha cebe YKpaiHO MiXKHapoAHUMM 30608’ A3aHHAMM
Towo. Ta M HauioHaNbHI 0COBNMBOCTI CNif ypaxyBaTu Yy Hilt aewo binb-
IO MipOt0. 3 ornaay Ha ue, 3MiHM 40 KOHCTUTYLLIT He Ti/IbKM MOXUBI,
a M 4yacom MoTpPIOHI. MNMpoTe BOHM HE NMOBUHHI CTaBaTX CaMOLLIIO, a IXHE
BHECEHHA He NepeTBOPOBATMCA Ha PedOPMATOPCbKNI KKOHCTUTYLINHWI
HyM», MepMaHEeHTHY KKOHCTUTYLLIOHAAY», KOJIM KOXKHa HoBoobpaHa Bfada
(Nnpe3naeHT, NnapiaMeHT) HamaratoTbCs NignalTyBaTV TEKCT KOHCTUTYL
nig, BfacHe 6bavyeHHA abo 11 By3bKOMapTinHi, BYy3bKOKOPNoOpaTUBHI NnoTpebu,
CTBOPIOHOYN A1A LIbOTO KKOHCTUTYLIMHI paan», K KOHCTUTYLiNHI acambiei»,
«KOHCTUTYLiMHI KoMmicii» Toww,o.
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HaBiTb AKWO 3MiHKM 00 OCHOBHOIO 3aKOHY BHOCATb 3 B/1aropoaAHUMM
Hamipammn — Moro NoAinwWeHHA, MOMWUIKOBO BBaXKaTW, LLO TaKi 3MiHM cTa-
HYTb 3aNOPYKOLO (FapaHTIEID) WBUAKMX MO3UTUBHMX 3MIH B YKpaiHCbKOMY
CYCNINbCTBI, @ TUM Madve NaHalLEe€Elo Bif BCiX HAABHMX HErapasAiB Ha HMBI
KOHCTUTYLiOHaNi3My. KOHCTUTYLiMHWI igeaniam, TOBTO CXMAbHICTb 0 ne-
pebiNbWweHHs 3HaYEHHSA NEBHUX KOHCTUTYLIMHUX GOPMYNOBaHb, NPUNKCY-
BaHHA IM 3@aTHOCTI paZMKaabHO 3MiHIOBATM CUTYyaLLito B KpaiHi, be3sigHoC-
HO rOTOBHOCTI CyCMiNbCTBA 3arasiom 1 0CobMBO MOro NONITUYHUX eNiT A0
TaKMX 3MiH, AK | TPAAMUiIMHWUIA, Ha XKanb, ANA YKpaiHWM NpaBOBMA, 30KpeEMa
KOHCTUTYLIMHWIA, HiriNi3sM — HENOBAXKHe CTaBAEHHS 40 NPaBa, 3aKOHY i KoH-
CTUTYLIT, nonpw ix, 3aaBanoca 6, pi3HOBEKTOPHY CNPAMOBAHICTb, HACNPaBAi
€ ABOMa CTOPOHaMM «OAHIei meaani» — aediunTy NONITUYHOI | NpaBoBOI
KyAbTypyW, AedopMOBaHOT NPaBOCBIAOMOCTI M HenpodecioHaniamy, AKni
IHKO/IM MEXKYE 3 HEBIFNACTBOM.

KOHCTUTYLIiA — XO4 | HaA3BUYAMHO BaXKANBWUM, NOTPIOHNI aTpUBYT KOH-
CTUTYLiOHaNi3My, NpoTe AnLe 3acib Moro yTeepasKeHHA. KOHCTUTYLioHa-
Ni3M peanbHO GYHKLIOHYE TOAi, KoM LLIHHOCTI 1 NONOXKeHHA KoHCTUTYLi
NOCNIAOBHO Ta HEYXMAbHO Peani3ytoTb Yy MPaKTUYHIM AiANbHOCTI OpraHm
nybnivyHoi BNaam Ta ixHi NocaZoBi 0cobu, rpomaackbKi 06’eaHaHHA, Nianpm-
€MCTBA, YCTAHOBM M OpraHi3adji, 3peLuToto —y noBeaiHLi rpomaasaH, To6To
TOAji, KOMIM BCTAHOBAEHO MILLHWMI KOHCTUTYUIMHUI NpaBonopaaok. Came
Ha LUboMy GYHKLIMHOMY PiBHI Ha 4010 YKPATHCbKOrO KOHCTUTYLiOHANiI3MY
BMNaNo Halbinble BUNPOByBaHb 338 POKM HE3aNEKHOCTI. IXHI MPUYMHY
O0BOAI Pi3Hi, OAHI 3 AKUX CATalOTb KOPIHHAM Yy CKAagHYy Cynepevamnsy M
4acTo ApamMaTUYHY BITYM3HAHY ICTOPILO, iHLWI, XO4 i NOB’A3aHi 3 Nepwmnmm,
3YMOB/IEHI NEepPeBaXKHO CyYaCHUMMU CYD'eEKTUBHMMM YMHHUKamK. Cepen,
TaKMX MPUYUH MOXKHA Ha3BaTwH:

e OpaK HaNeXHOro NPaKTUYHOro AOCBIAY AEPKABOTBOPEHHSA i, Bia-
MOBIAHO, KOHCTUTYLLIETBOPEHHA 3 OMAAY Ha TPUBAJIMA PO3BUTOK
YKpPaiHCbKOTO Hapoay AK «HeAep»KaBHOTO Hapoay»;

e CyTTEBI 0COBAMBOCTI HallioHaIbHOT NPaBOBOI cMcTeMM YKpaiHM, AKLLO
NOPIBHATK 3 IHWMMW NPABOBMMM CUCTEMAMM, LLO HaNeKaTb A0 Cim'i
KOHTMHEHTaAbHOro Npasa. Xo4 OCHOBW MPaBOBOi, 30KPeMa KOHCTU-
TYLiMHOT Tpaamuii YKkpaiHm dopmyBanncs 3ae6inbLoro nig, yninsom
€BPOATNAHTUYHOI, @ He 0COBNMBOT «POCINCbKOI», KEBPOA3INCHKOI» UM
«CXiZIHOXPUCTUAHCBKOI» LUMBINi3aLii, byno 6 nepebinblieHHAM roBo-
PUTU NPO HUHILWHIO UMBINI3aLLIMHY OAHOPIAHICTb MPaBOBOI CUCTEMM
YKpaiHu (0cobnmBO piBHA NPaBOBOI CBiOMOCTI 1 NPaBOBOI KYAbTYPH,
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CTWNIO NPaABOBOrO MUCAEHHA TOLLO). MNepebyBaHHA il YaCTUH Yy CKNaA|
Pi3HMX IMNEePin CyTTEBO MO3HAYMAOCA Ha il HUHILLHBOMY CTaHi;

e OpakK CnpaBXHbOoi HaliOHA/IbHOT eNiTW, CNPOMOXKHOT A0 MMHOKOro
YCBIAOMNEHHA 11 BHYTPIWHbOrO CNPUNHATTA HalAiNWKMX HagbaHb
CY4aCHOrO KOHCTUTYLLIOHANI3MY, OYXOBHUX | AEePKaBOTBOPUMX LLiH-
HOCTel YKpaiHCbKOro Hapoay SK 3anopyKM NobyaoBu ycnilwHoi ae-
MOKPaTUYHOT Ta NPaBOBOI AEPXKaABY;

® HAABHICTb UMBINI3ALLIMHMX BiAMIHHOCTEM MiXK Pi3HMMKM perioHamm
YKpaiHu i AK HacnigoK — BiACYTHICTb €AMHOrO BayeHHA cTpaTeriy-
HMX HANPAMIB | NePCNeKTUB PO3BUTKY YKPAIHCbKOT AeprKasu Ta ii
NpaBoOBOI CUCTEMMU;

e HpaK NoniTMYHOI BONI A0 NpoBeAeHHA edeKTUBHUX EKOHOMIYHMX,
NPaBoOBMX i NONITUYHUX pedOpPM, CNPAMOBAHUX Ha BTIZIEHHS Y Bi-
TYM3HAHY NPAKTMKY 3000YTKIB EBPONENCLKOI Ta CBITOBOT LMBINI3aLjl;

e arpecia Pocii npoTtu YKpaiHu Touo.

Ta BCe K HaMBAXXNMBILWOK NPUUYNHOK BMNPODOYBaHb, @ YacoM i cnpas-
MHIX NOTPACIHb BITYN3HAHOTO KOHCTUTYLLIOHANI3MY € XPOHiYHa XxBopoba —
NpPaBoBWiA i, 30KpeMa, KOHCTUTYLLIAHWIA Hirinism. Moro KopiHHA B YKpaiHi
HaA3BMYAMHO MillHe 1 He 0BMEKYETHCA PaAAHCHKUM NePioLOM BITYN3HA-
Hoi icTopii, a carae rMnbUHM BiKiB. Lle KOPiIHHA cAia, O4eBUAHO, WYKATH Lie
B enoci PaHHboro CepeHbOBIYYA, 30KPEMA B TAKOMY ABULL AK Bi3aHTU3M.

O[HIEL 3 10r0 XapaKTepPHMX PUC Y ray3i NpaBsa € 34aTHICTb CTBOPOBATH
BMAMMICTb CMPUMNHATTA BCbOTO BE/IMYHOIO M NPECTUKHOTO, LU0 HAarpomaa-
KEeHO EBPOMENCbKOO LUMBINi3aLieto B Ui chepi (Hanpuknad, KoHCTUTy-
Lia YkpaiHu), BogHOYaC BiAKpPMBaOYM NPOCTIp BAAAj a3ificbKoro Tuny 3
NpUTaMaHHMMM ih cnocobamm BNaZlaptoBaHHA: iIHTPUraMu, NiAKUANMHOO
H6opoTbHOt0 eniT, 3acTocyBaHHAM MeTO/Y BilAHM MPOTW OMOHEHTIB, He-
npasaoto Ta danbcndikaliammn. BUABIB Bi3aHTU3MY B Cy4aCHIN BITYNIHAHIN
KOHCTUTYLIMHIN NPaKTUL MOXHa HaBecTn Be3niy: Bia MaHinynauin 3 Tek-
ctom OCHOBHOTO 3akoHy BepxoBHOW Paaoto YKpaiHu i KOHCTUTYLIMHUM
Cynom YKpaiHun 40 NiAKUAMMHUX TOPTIB i JOMOBIEHOCTEN, WO MEXYIOTb
3 KOPYMNUJ€EI0 Y BULLMX ellieNloHax BNaan M «Bnbipkosoro npasocyans». Ha
¥a/b, LIO Bi3aHTIMCbKY TPAAMLLIO MPOAOBIKYE 1 CydacHa YKpaiHCbKa B/lada
3 «KHOBUMM 0BANYYAMMY,

OTXe, OCHOBHI 3yCWANA, CNPAMOBAHI Ha YTBEPAXKEHHA KOHCTUTYLIOHa-
Nli3MY 1 KOHCTUTYLLIMHOTO NPaBoNopAAKY B YKpaiHi, cnig 3ocepeanTn came
Ha OYHKLIOHA/NIbHOMY MOro piBHI — HEYXWMAbHOMY BMKOHAHHI OCHOBHOrO
3akoHy. [1ns uboro Tpeba He Aeknapauii M NPoOAMKTOBAHI NMOMNyai3MOM
3MiHW 40 HbOrO, He «ManepoBi» 3axo4M WOoA0 «NONINWEeHHA NPaBOBO-
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rO BUXOBaHHA HaceneHHA», a TBepAa Aep’KaBHa BOJA, pO3paxoBaHa He
Ha MUTTEBI Pe3yNbTaTK, a Ha KPOMITKY, NOCAIA0BHY 1 TpuBany poboTy. |
noynHaTtuh ii Tpeba 3 pilly4oro BUKOPIHEHHA NMPABOBOro, 30KPEMa KOH-
CTUTYUIMHOIO Hiriniamy B8 opraHax Bnaaau, NiABULEHHA PiBHA NPaBOBOI
KyAbTypu 1M npodecioHaniamy ixHix nocagosux ocib. Mpuknag y ubomy
MatoTb NOAaBaTH Hacamnepes NpasHUKN. AK NiATBEPAKYE EBPONENCHKUIA
i cBiTOBMI AocBia, cTabinbHa, ocHoBaHa Ha KOHCTUTYLIT, NpaBi 1 3aKOHi
topUAMYHA NPaKTUKa — CYA4iIBCbKA, aZlBOKATCbKa, MPOKYPOPCbKA TOLWO — €
Hanninwum BuxosaTtenem. bes uporo byab-aki opmn macosoi NpaBoBoi
OCBITK BYAYTb MaNoePeKTUBHMMMU.
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1.2. KOHCTHTYyLiFfiHEe MpaBO Ta HOro Micue
B CTPYKTYPi 3HaHb i NpaBoBiH CHCTEMi

1.2.1. KoHCTUTYUiliHe NpaBo AK TPaHCHaLUiOHa/bHA HayKa

HanexHe YyCBIAOMNEHHA CYTHOCTI KOHCTUTYLIOHaNiaMy, TeHAEHLiA i
NepcneKkTUB MOro Po3BUTKY AA€ 3Mory rmuble ocmmucantu (abo i1 nepe-
OCMUCANTK) CTATYC KOHCTUTYLLIMHOMO Npaga Ak HayKu.

Y BITYM3HAHMX NiAPYYHUKAX | HABYANbHUX MOCIOHMKAX 3 KOHCTUTYLLIMHO-
ro npaga, AKi MaloTb TPAAMLIMHY (3@ aHanorielo A0 NiAPYyYHMKIB BaraTbox
KpaiH) Ha3By «KOHCTUTYLiHe npaBo YKpaiHW», 1Ooro 3a3suyai posraaa-
tOTb AK OKPEMY rasy3eBy HayKy B CUCTEMI IHLIMX «HALOHANbHUX» HOPUANY-
HUX HayK: LMBINIbHOrO npasa YKpaiHW, KpMMIHa/IbHOTO Npasa YKpaiHu, aa-
MIHICTPaTMBHOrO Npasa YKpaiHW TOLLO. TOMY CTBOPHKOETLCA BPaXKEHHA, LLO
«HaLiT 33 CBOEK NONITUYHOK OpraHi3aLlielo, NPAaBOBOO KyNbTYPOIO | TEKCTA-
MM KOHCTUTYL,i PO3PI3HAIOTBHCA TAaKOK MipPOLO, LLLO HE 3a/IMLIAETBCA MiCLA...
OCMMWC/IEHHIO KOHCTUTYLLIMHOrO npaBsa, Wo € no pi3Hi 60KM HauioHaAbHUX
KOPAOHIB» . IHaKLWe Ka)ydn, 3a TaKO JIOTIKOK KifbKICTb HayK KOHCTUTY-
LiMHOro NpaBa Yy CBITi NPAMO NPONOPLiMHa KibKOCTI AepKaB, NPUHANMHI
TUX, WO MatOTb KOHCTUTYLLT.

3a nonepeaHbOto, YKe CYTO PAAAHCHKO, TPAAMLIED A0 0COBNMBHMX, OK-
PEMMX HaYK iHKO/IM 3aPax0BYHOTb TAKOXK KOHCTUTYLIMHE NPaBO 3apyDbiKHMUX
Kpain™. MpoTe AKLLO 33 pafAHCLKMX YaCiB pi3Ke po3MemyBaHHA «paadH-
CbKOTO KOHCTUTYLIMHOIO NpaBa» i «byprKya3HOro KOHCTUTYLLIMHOTO NpaBa»
MaJ1o Mnig coboto igeonoriyHe nigrpyHTa — «NPUHLMNOBY HECYMICHICTbY» iX-
HbOT CYTHOCTI 11 CBITOMNAAHO-METOA0N0MYHUX 3acad, AOCNIAKEHHA (Lo no-
3HaYNNOCA Ha Ha3Bi BIANOBIAHWX HAaBYaA/IbHUX AUCLUMNAIH «PaaAHCLKE KOH-
CTUTYLiMHE NpaBo» i «KOHCTUTYLiMHE NpaBo BypiKyasHMX KpaiH»), TO HUHI,
B YMOBax 3O/MMKEHHA KOHCTUTYLLIMHUX CUCTEM Pi3HMX KpaiH, cBiTornAa-
HO-MeTO,0/10TYHOrO NAOPanNi3aMy Po3rnam « KOHCTUTYLIMHOrO Npasa 3apy-
HiXKHMX KpaTH» AK OKPEeMOI, aBBTOHOMHOI HayKM Ma€ BUIIAA, aHAXPOHI3MY.

Yepes aKTMBHE BMPOBAAKEHHA B HaBYa/ibHMI MPOLEC YKPATHCbKMUX

YHIBEPCUTETIB YXKe AaBHO 3aN04aTKOBAHOIO B 3axiAHMX YHIBEpCUTETax Ha-
BYa/NIbHOTO Kypcy «[1opiBHANBHE KOHCTUTYLLIMHE NPaBO» CYMHIB BUK/MKAE

Commers D. P. The Value of Comparative Constitutional Law. John Marshal Journal of Practise and
Procedure. 1976. P. 685. LiuT. 3a: KeHeHoBa W. M., Tpouukas A. A., LWyctpos A. I CpaBHUTENIbHOE KOH-
CTUTYLMOHHOE NPaBo B LOKTPUHE U cyRebHbIX pewennax. M.: KPACAH/, 2015. C. 47.

[ue. Hanpuknaa: Maknakos B. B. KOHCTUTYLMOHHOE NpaBo 3apybexHbIx cTpaH. ObLiasn 4acTb: y4ebHMK.
M.: Bontepc Knysep, 2006. C. 47-54.
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3beperkeHHsA B HaliOHa/IbHUX YHIBEPCUTETCbKMX NPOrpamax HaBiTb caMo-
CTiIMHOI HaBYaNbHOI AUCUMMNAIHM — «KOHCTUTYLUiiHE NpaBo 3apybiXHMUX
KpaiH». Ha BigMiHy BiA L€l ANCUMNNIHN, AKA MAE MEpPeBaXKHO Ni3HaBa/b-
HY MeTy — 03HAaMOM/EHHA CTYAEHTIB 3 0COBAMBOCTAMM KOHCTUTYLLIMHMUX
cucTem 3apybirkHMX KpaiH Ha NiAcTaBi aHani3y iXHiX KOHCTUTYLIN Ta iHWKNX
aKTiB MO3UTUBHOIO NPaBa KOHCTUTYLLIMHOMO 3MICTYy, MeTa «[1opiBHANbHOTO
KOHCTUTYLMHOro Npaga» WupLwa. BoHO He TiNbKM PO3LMPIOE 3HAHHA NPO
KOHCTUTYLiMHI cnucTemum 3apybikHMX KpaiH, a 1 HamaraeTbesa ranbwe npo-
HUKHYTW B KOHCTUTYLiAHI IHCTUTYTWU, MEXaHI3MM 1 NPAKTUKY IXHbOTO DYHK-
LiOHYBaHHA, BOAHO4YAC BMKOPMCTOBYHO4YM, 30KPEMA, CyA0BY NPAKTUKY, AKa
YacTo A.a€ NOBHille YABAEHHS NPO CTaH KOHCTUTYLLIOHANI3MY B Till UM iHWIR
KpaiHi, Hi*K TEKCTW iXHIX KOHCTUTYL,iN; BUBYMTW A0OCBIA KOHCTUTYLLIMHOTO pe-
rYt0OBaHHA 3apybixKHMMK KpaiHaMK (30Kpema TMMK, AKi He HanexaTb [0
3axigHOl Tpagmuii) Ta BUABMTM B HbOMY NMPMKAAAN YCMILLHOTO PO3B’A3aHHA
TUX NUTaHb, AKi We He BMpilleHi B KpaiHi AoCNiAHMKE; rnbLie 3p03ymiTH,
YOMY 3aM03MYeHI 3 KOHCTUTYLLIMHOT MPAKTUKM iHLMX KPaiH iIHCTUTYTW 1 Me-
XaHi3MM He CnpalbOBYOTb B KpaiHax «TpaHCnaHTaLii», Ta 3’acyBaTn Npu-
YMHU UbOTO, LD 3acTeperti BAACHY KpaiHy Bif TaKMX BUNAAKIB TOLWO.

[0 NPOHUKHEHHA B MMOUHU GYHKLiOHYBAHHA KOHCTUTYLIMHUX CUCTEM
3apybiKHUX KpaiH CTUMY/IIOE CaM MOPIBHASIbHO-NPABOBMI METOA 3 PO3ra-
NY}KEHOI CUCTEMOIO MOTO BUMOT i MPaBW/, AKi 1eKaTb B OCHOBI MOPiBHAb-
HOro KOHCTUTYLLIMHOTO NpaBa.

OAaHaK WWPOKi MOXAMBOCTI CNeLiaiIbHOro MeToA40/10TYHOTO IHCTPYMEH-
Tapilo, AKUN BUKOPUCTOBYE MOPIBHA/IbHE KOHCTUTYLIIIHE NMPaBo, TaKOX He
[A€ NiACTaB Po3r1aaaTv MOro AK CAaMOCTINHY, aBTOHOMHY HOPUANYHY HaYKY.

AfxKe HayKy XapaKTepusytoTb He TifibKM 0Ccob/IMBOCTI BUKOPUCTOBYBA-
HOro Heto MeToAO0/OrNYHOro IHCTPYMEHTapIto, a 1 cneundika il npeameTa,
TOOTO TUX ABULL, | NPOLLECIB PeasibHOTO CBITY, L0 BUBYAE (AOCNIAMKYE) Ta UM
iHWa Hayka. He moxke 6yTn nodBiMHOro, AyanicTMYHOro npeamMmeTa — o4HO-
ro ANs AOCAIAMEHHA BHYTPILLHIX (HalioHaAbHWX) ABULL, | NPOLIECIB, a iHLWO-
o — A7 BUBYEHHS TUX »Ke SBULL, i NPOLIECIB Y 3apybirKHMX KpaiHax.*

Byab-AKa HayKa MOXe MaTu nLie OAMH NpeaMeT. | KOHCTUTYLinHe npa-
BO, AK i tOPMAMYHI HAyKM 3arasiomM, He € BUHATKOM. [lyaniam npeameTis 3a-
nepevye eAHICTb HAYKM i, AK HACNIAOK, MOPOAXKYE CYMHIB LWOAO 3apaxyBaH-
HA NeBHOT CYKYMHOCTI 3HaHb (HaBiTb IOCTOBIPHMX) A0 KAaCy OKPEMOT HayKM.

€AHOCTI HayKM A0CAratoTb He TiNbKM 33 AONOMOrol €AHOCTI i npea-
MeTa 1 BUKOPUCTOBYBAHOIO HEK METOA0/ONYHOrO iHCTPYMEHTapito, a M
CNiNbHICTIO Tl MOBM, TEPMIHONOTIYHOIO | MOHATIMHOrO anapaty, 3PELToo,
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OCHOBOMO/OXHMX AOKTPUHANBHMX 3aCaf, Ha AKMX BOHA IPyHTYeTbCA. Hay-
Ka — Lle He MPOCTO OMMC M MOACHIOBAHHA TUX ABULL, i MPOLLECiB HaBKOMLL-
HbOI AINCHOCTI, AKi CTAHOBAATbL ii NpeaMeT. 3BiACK HayKa KOHCTUTYLLIMHOMO
npaBa — Le He NPOCTO «BiA0OparkeHHs HOPM KOHCTUTYLMHOrO npasa, a
TAKOX YPery/lboBaHUX HUMM BIAHOCUH Y NPaLAX y4eHUX» i He TiNbKK1 f0-
CNiAXKEHHA KOHCTUTYLiMHMX HOPM Ta iHCTUTYTIB, @ TaKOX CYCMiNbHMX Bid-
HOCWH, L0 MOXYTb ab0o NOBUHHI BOHW peryatoBat’’, AK BBaKAOTb AEAKi
KOHCTUTYLiOHANICTL.

OfHie 3 BM3HAYabHMX O3HAK HayKM € i1 3arafibHO3HaYyLLiCTb. TOOTO
OTPUMaHi Her 3HaHHA He 0BbMeXytoTb KOpAOHAaMW OAHIEl KpaiHM, BOHM
(abo NpuHaMMHI BUCHOBKM KOHLENTYa/IbHOrO 3MiCTy) NOBMHHI ByTW Npu-
[aTHI 4NA BUKOPUCTAHHA BCiMa Mto4bMM (TUM Nave — AOCNigHUKaMMK) He-
3a/1€XKHO BiZ, TOTO, B AKMX KyTOYKax MAAHETW Ti NpoxmBatoTb. OTxKe, Hay-
Ka — Ue Hacamnepes cucTema ifen, KoHUEenuin, Teopi Npo NpupoaHi 1
cycninbHi ABMWA. BoHa, AKWO Le CNpaBXHA HayKa, M03aHalioHabHa 1 Mo-
3aTepuTopianbHa. HauioHanbHMMMW MOXKYTb BYTW TBOpPLI BiANOBIAHMX TeO-
Pilt, KOHLENLiN, AOKTPMH i HAyKOBI WKOAW. Lle CTOCYyeTbCA AK NPUPOAHNYMX,
TaK i COLjia/IbHO-TYMAHITapHMUX HayK.

3BiCHO, COLUia/IbHO-TYMaHITapHi HayKM MaloTb CYTTEBI 0OCOBAMBOCTI,
AKLWO NOPIBHATM 3 NPUPOAHMYMMMU, LLIO 3yMOB/IEHE Hacamnepea cneundi-
Koto 06’eKTa coLiabHOro NisHaHHA. HUM € AnMHaMIYHa, LWBWAKO3MIHIOBAHA
couiafibHa AiMCHICTb 3 6araTOMaHITHICTIO ABULL, CKA3AHO NepeneTeHnMN
BMNAAKOBMMM 1 3aKOHOMIPHUMM 3B’A3KaMM i1 cynepeyimBMmM BilHOCUHA-
MU, B AKUX Y pPe3yNbTaTi BUABNAOTLCA NOTPeDU 1 iHTepecn ntoaen — npea-
CTaBHMKIB Pi3HWUX COLja/IbHUX TPy,

I[HaKLWe KaxKyyu, B 0O’EKTI COLiaNbHOrO Mi3HaHHA ONpPeaMeYyeTbCA NIo/-
CbKa CYTHICTb; TOMY BiH HE3PIBHAHHO OiNblie «OAAHEHMIA» NPOTU NpPU-
POAHMX 0O’EKTIB, LLLO BXe, caMo COHOt0, HE MOXKe He BMIMBATN Ha PO3BUTOK
nisHaBaAbHOro NpoLecy Ta Moro pesynsbrati. AKWO A0 UbOro A0AaTH, Lo
cy6’eKT CcoLiaNbHOrO HAayKOBOro Mi3HAHHA — AOCAIAHUK-TYMaHITapin — He

.

* Takoro nornafy Ha NpeaMeT KOHCTUTYLIAHOMO NpaBsa fK EAUHOT IOPUANYHOT rasy3eBoi HayKu»
LOTPUMYETBCA BiAOMMIA YKPATHCbKMIA KOHCTUTYLiOHanicT B. M. LLanosan. Ha iioro AymKy, noaBinHicTb
npeameTa HayKu KOHCTUTYLIMHOrO NpaBa NoArae B TOMy, LLLO «AOro CTaHOBUTL AOCBIA OpraHisauii Ta
34iICHEHHA AEeP’KaBHOTO BNafaptoBaHHA Ha MONITUMHOMY PiBHI B KOHKPETHIW KpaiHi 1 Takuii camuii
[0CBIf, B iHWMX KpaiHax». Came e «3yMOBAIOE iICHYBAaHHA ABOX HAaBYA/IbHUX AUCLUNAIH, AKI BUBYAIOTb
BITYM3HAHI CTYAEHTU-IOPUCTU — KOHCTUTYLIiMHE NPaBo YKpaiHW Ta KOHCTUTYLiMHe nNpaBo 3apy6ixkHUX
KpaiH» (LWanosan B. M. KoHcTuTyuiitHe npaBo 3apy6ixkHUX KpaiH: nigpyyHuK. K.: IH FOpe, 2015. C. 30;
[umB.. ioro x: KoHcTUTyLiiHe npaBo 3apyb6ixHMX KpaiH. K.: ApTEK, Buwa wkona, 1997. C.4.).

[Oue: leopriua A. 3. KOHCTUTYLjiHe npaBo 3apybixkHUX KpaiH. YepHisui: BuaasHuuTBo «PyTa» YepHi-
BeL,bKOro HalioHanbHOro yHisepcutety, 2001. C. 36.

[Ous.: NopoxuH C. B. leneHne npasa Ha Ny6MYHOE M YaCTHOE: KOHCTUTYLLMOHHO-NPABOBOM acneKT. M.:
Bontepc Knysep. 2006.
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TiNIbKM YaCTMHA LLbOro «O/toAHeHOro» 06’ekTa, TO6TO NepebyBae BCepeanHi
Moro, a M cam AK 0COBUCTICTb € HOCIEM MEBHOTO CBITOMNAAY, OCOBUCTICHOrO
Ta npodeciiHoro Aoceigy, onocepeKOBaHOrO BAACHUMM NEPEKOHAHHAMM
M BiANOBIAHOK rPOMAACbKOIO MO3MLEND, TO HEBAXKKO AT BUCHOBKY: BiH
3HaYyHo bHinblle Aoaae A0 0bpa3y 0b6’eKkTa BNacTMBOCTEN Cyb’eKTa Ni3HAHHSA,
Hi>K AOCNIAHWK NPUPOAHMX ABMLY, | NpoueciB. JOCArTI B COLiaNbHO-TYMaHi-
TapHMX HayKax MNOBHOI «CTEPUJIbHOCTI», OFOPOAMBLLN iX Bia 0COBUCTICHOrO
CTaBNEHHA A0CAIAHMKA A0 COLiaNbHOI AIMCHOCTI, AKY BiH Ni3HAE, Maxe He-
MOX/MBO. ToMy De33acTepekHe NepeHeceHHA Ha CoLiasbHO-TyMaHITapHi
HayKW KpuTepiiB (cTaHAapTiB) HAYKOBOCTI, CHOPMYNbOBAHMUX NEPEBAKHO
Ha 6asi NpUPOAHNYMX HAYK, METOAOMONYHO HAATO BPa3/MBeE.

30Kpema MaeTbca NPo Taki KpuTepii, AK-0T: 06’€EKTUBHICTb, ICTUHHICTD,
3mora Bepudikalli, cTabinbHICTb HabyTUX 3HaHb TOLLO.

[0 umnx 3ara/ibHMUX 0COBMMBOCTEN COLLaIbHO-TYMaHITapPHMX HAYK Y Ha-
yUi KOHCTUTYLiMHOro npasa CAif Ao0AaTV BiAMIHHOCTI KOHCTUTYLIMHOIO
PeryitoBaHHA B Pi3HMX KpaiHax, WO 3YMOBAEHO iXHIMW iCTOPUYHUMMK Tpa-
OMUIAMK, KyAbTYpO, NMPAaBOPO3YMIHHAM, AXepenamu npasa ToLLO, NPO
WO MLWNOCA BULLE.

A nporte Ui BiAMIHHOCTI He MatoTb BUPILLaSbHOIO 3HAYEHHA ANA NoAC-
HEHHS KOHCTUTYLMHOI AOKTPUHW. BUBYEHHS YMHHMKIB, WO BM/IMBAIOTb Ha
il eBONIOLLIIO, TEHAEHLM | 3aKOHOMIPHOCTEN PO3BUTKY, TOOTO Mi3HAHHSA Ha-
YKOI KOHCTUTYLIMHOro npaBa «camoi cebe» — ofiHa 3 BaXKAMBUX yMOB Ti
NOCTYyNasibHOrO PO3BUTKY.

CninbHICTb AOKTPUHANbHMX 3acaf, HayKM KOHCTUTYUiIMHOro npasa, AKi
CTaloTb Aefani YHiBepCanbHIWWMMM, il NOHATL | KaTeropii, a TakoX npea-
MeTa, OCHOBHMX YHKLiIA Ta BUKOPUCTOBYBAHMX HEIO 3ara/ilbHOHAYKOBMX i
cneujiaNibHOHAYKOBMX METO/IB A€ MiACTaBM KOHCTATYBaTK, LLLO HayKa KOH-
CTUTYLiMHOrO NpaBa, 3a BCiX ii HAaLiOHaAbHMX 0COBMBOCTEN, 3ara/loM € He
HaLLiIOHAbHOD, @ TPAHCHALLIOHA/IbHOK HAYKOt0.

Lle 308cim He 3anepeyye BNAMBY Ha Hel NEBHOrO CBITOMNAAY — LiHHOC-
TeW, NepeKoHaHb, HAaCTaHOB, WO PEryatotoTb CTaBNEHHA NIOAMHM A0 cepe-
O0BWLLA, WO i OTOYYE, | AKMIA HacnpaBAi BiAMIHHWI B PI3HUX UMBINI3aALIAX i
NPaBOBUX CiM’ax (Ta 1y Pi3HUX NIOAEN TaKOXK).

MpoTe cBiTorNA — Ue nepeBaxkHo cdepa dinocodii, 3apaxyBaHHA AKOI
[0 K/1acy HayK y NiTepaTypi 3aAMLAETLCA AUCKYCIMHUM.

Po3rnaa, HayKM KOHCTUTYLIMHOrO NpaBa AK EAMHOI, LiNICHOT, TpaHCHaL-
OHa/lbHOI AONOMarae noaonaTM oAHOBIYHI KpaesHaBuYi, reorpadiyHi 1 peri-
OHa/bHI NiAXoAN A0 MOro BUBYEHHSA, NiAHATUCA Had HaLioHaAbHO obme-
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MEHICTIO (@ IHKO/IM 11 HalOHA/IbHUM €roi3MOM) Ta EKNEKTU3MOM, YiTKille
BM3HAYUTM M YCBIAOMMUTU MariCTPaNbHUI WAAX PO3BUTKY KOHCTUTYLLIMHO-
ro NpaBa Ta MiCLLe, CTPATErito | TAaKTUKY YKpaiHW Ha LbOMY LUAAXY, @ TaKOXK
npeameTHilWe W NoBHiWe BMABUTM 0COBAMBOCTI KOHCTUTYLIMHO-NPABOBOI
cucTeMun YkpaiHu. OnaHyBaHHA 6a30BMX, CMibHUX AN BCiX KpaiH LiHHOC-
Ten KOHCTUTYLIMHOro NpaBa, A3a€ 3MOTY CTYAEHTaM He TiZIbKM YCMillHO BK-
KOPWUCTOBYBATM iX y CBOIM MabyTHIN NpodeciinHii AisaabHOCTI, a 1 weuawe
aanTyBaTUCA 0 BUBYEHHA KypCy (KYPCiB) KOHCTUTYLIMHOMO NpaBsa nig yac
CTa)KyBaHHA YW HAaBYAHHA B 3aKOPAOHHMX YHIBEpPCUTETAX.

€OHICTb HAYKM KOHCTUTYUiMHOIO NpaBa He MepelKoAXKa€E MOPIBHAHO
CaMOCTIMHOMY A0CAIAMKEHHIO 0COBANBOCTEN KOHCTUTYLLIMHOMO NpaBa pis-
HWUX KpaiH, Npu4Yomy He 0DOB'A3KOBO B Meax «KOHCTWUTYLiiHOro npasa
3apybiXKHUX KPaTH», a M IHWKUX HAaNPsAMIB, HAaBAMMKEHMX A0 cneundikn TUX
YW iHWKMX NpaBoBKX cimel. KOpUCTi BiA TaKMX HAyKOBUX HaMpAMIB i BiAMNO-
BiAHMX HaBYaNbHUX KypCiB MOXKe ByTW HaBiTb Binblue, HiXK BiA Ha3BaHOI 3a-
ra/ibHOI HaBYaAbHOT ANCLIMNAIHN.

Po3rnan, HaykMm KOHCTUTYLIMHOTO npaBa AK TPaHCHaLjOHaNbHOI ne-
penbavae nornnbneHe BMBYEHHA OCODAMBOCTEN BITYM3HAHOIO KOHCTU-
TYLiHOTO MpaBa B MeXax OKpPemoi HaB4anbHOI AMCUMNAIHK (ane He ca-
MOCTINHOI HayKu).

1.2.2. KoHcTUTYyUiliHe NpaBo i Nno3aHayKoBi GOPMU OCBOEHHSA

AiAcHOCTI: peniria, mopanb, MUCTELTBO

3a BCi€l BaKAMBOCTI PO3raay KOHCTUTYLIMHOMO npasa fK Hayku Ta i
3HAYeHHA Yy BMABMAEHHI rNobasbHUX TEHAEHLIN, 3aKOHOMIPHOCTEN MOro
PO3BUTKY B Cy4acHOMY CBITi, @ TaKOX y AOCNiAXeEHHI ocobamnBoCTen CTa-
HY M NepcnekTUB PO3BUTKY BITYM3HAHMX KOHCTUTYLLIMHO-NPABOBUX HOPM
M IHCTUTYTIB Ta NpPaKTUKKM iXHbOI peanisauii, BUpobAeHHI 0brpyHTOBaAHMX
PeKoOMeHAALIN LWOoA0 IXHbOTO YAOCKOHANEHHA, 3HAYeHHA HayKM KOHCTUTY-
LiMHOro NpaBa, AK i HayKM 3ara/siom, He BapTo NepeoLiHOBaTH, AK LE YacTo
OyBae y BiTYM3HAHIN LOPUAMYHIN NiTepaTypi.

| He nLwe ToMmy, Lo HayKa He BCeCUIbHA, BOHA HE MOXe AaTh BuYepn-
Hi 1 CBOEYaCHI BiANOBIA} HA BCi 3aNUTaHHA, AKI BUHMKAIOTb Y NPOLLECI KOH-
CTUTYLLIMHOI HOPMOTBOPYOCTI, HOPMO3aCTOCYBaHHA Ta iHLIOI, NOB'A3aHOI 3
peanizauiero KOHCTUTYLT AiANbHOCTI. HayKka He € EAMHOLD, @ HUHI, AK BBa-
*KatoTb AeAKi aBTOPK, i OCHOBHOI GOPMOLIO 3HAHHSA; BOHA He 3aMaE Toro
CTaHOBMLLA, AIKe i NPUNMCYBaNMN B €MNOXY TaK 3BaHOIO CLIEHTM3MY .

YecTHoB W. /1. MocTknaccuyeckas Teopus npasa. CM6.: Aned-Mpecc, 2012. C. 131.
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OCBOEHHSA colianbHOI AiAcHOCTI, 3 ornaay Ha ii 6araToMaHiTHICTb, He
3BOAMTHLCA 4O HAYKOBOrO Mi3HAaHHA 4Yepe3 NMpUTamaHHi Momy Kputepii —
paLioHanbHICTb, 0B'EKTUBHICTb, HENTPaNbHICTb, BepUdIKOBAHICTL TOLLO.
Mi3HaBanbHe CTaBNEHHA NOANHN 00 CepefOBMLLA, LLO il OTOYYE — LLe XOM
i HaA3BMYAMHO BaX/MBa, NPOTe He eAMHa GOpPMa OCBOEHHA Heto CBITy. He
MEeHLLI CYTTEBUMM ANS MOAMHM € OPMM CBITOCNPUNHATTA | CBITOPO3YMIHHSA,
B AKWX MEepPeBaXKatoTb He TaK iCTMHHI 3HaHHA (KpuTepii «iCTUHHOCTI — XMb-
HOCTI», «iCTUHM — OMaHW»), AK CNifbHI LiHHOCTI 1 iAganu, WO peryatoTb
BIAHOCMHM MiX Nt0AbMM B CYCRiNbCTBI. JJO TOro K UiHHOCTI ANA NOAMHN
4acTo 6yBatoTb BAaroMilMMM 3@ TEOPETUYHI CyAKEHHA 1 BUCHOBKM HayKMW,
OCKiNIbKM came LHHOCTI, AK 3a3Ha4aB BMAATHUI maTemaTuk, Gisunk i dino-
cod Mackanb, BU3HAYAOTb peasibHe KUTTA Ntoden Ta ixHio gonto. Cepen,
LiHHICHUX OPIEHTMNPIB, 3@ AOMNOMOTOH AKMX JILOAM OLLIHIOOTb AINCHICTb, CAig,
Ha3BaTKM Hacamnepes Taki NapHi Kateropii-aHTMNOAM AK «406p0 — 310,
«cnpased/vBe — HecnpaBea/IMBeE», «4ecHe — raHebHe», «npasedHe —
rpilHe», «kKOPUCHe — WKianBe (HEKOPUCHE)», «NpPeKpacHe — NOTBOPHEY
Tolwo. Y dinocodii Take cTaBNeHHA A0 AIMCHOCTI, Ha BiAMIHY Bia nisHaBab-
HOFO, IMEHYIOTb AYXOBHO-MPAKTUYHUM.

[yXOBHO-NPaKTU4YHE OCBOEHHA CBITY 3A4iINCHIOIOTb MEPEBAXKHO Yy No3a-
HayKOBMX GOpMax, cepes SKUX HalyacTille Ha3MBatOTb PENirito, MOpPansb i
MMUCTELTBO. KOHCTUTYLMHE NpaBo Nos’a3aHe 3i BCiMa Ha3BaHMMK dopma-
MW. PO MOro 3B’A3KM 3 Penirieto HamnepekoHAMBILLE CBiAYaTb PeNiriiHi
NpPaBOBi CUCTEMM, B AKMX NPABO He BiAMexoBaHe Bia, penirii. [NpoTe HaBiTb
y TUX MPaBOBUX CUCTEMAX, Hacamnepes, EBPONENCbKNX, Ae MPaBo He Cakpa-
Ni30BaHO, TOBTO IHCTUTYLIMHO BiAOKpeMneHe Bif, penirii, dyHKLiMHO BOHO
3a/IMWAETbCA NOB'A3aHMM 3 Heto. AIK 3a3Ha4aB BiAOMMIN aMepUKaHCbKU
npaBo3HaBeUpb [K0oH bepmaH, i HUHI NpaBy 1 penirii BNaCTUBI CRinbHI pucK,
AK-OT: PUTYaNbHICTb, TPAAMULINHICTb, aBTOPUTETHICTb 1 YHIBEPCANbHICTL .
Y KOHCTUTYLIMHOMY pPerytoBaHHI Lji PUCK MPOCTEXYIOTbCA 3HAaYHO BMPa3Hi-
LWe, HiXX B AeAKMX IHWMX chepax NPaBOBOro perytoBaHHA Ta raayssax npasa.
[oYacT BOHU BUABNAKOTLCA B CKPYMY/IbO3HIM MOCAIA0BHOCTI KOHCTUTYL,iN-
HUX NpoLeayp, 30BHILWHIK LepeMOoHianbHOCTI, noYact —y dopmi npuca-
M Aep*KaBHUX BMCOKOMOCAAOBLIB M iHWWX NOCaA0BMX OCI6, NiABULLEHIN
CTabiNbHOCTI, KKOHCEPBATMBHOCTI» TEKCTY KOHCTUTYLII, i HaBMULLOMY aB-
TOPUTETI cepes iHWKMX HALiOHAbHUX HOPMATUBHO-NPABOBKMX AKTIB i HABITb
MiIdHapOAHUX HOPMATUBHUX AOKYMEHTIB, NOWWMPEHHI 1T AiT Ha BCi CyCNiNbHi
BiAHOCUHM TOLWO. Bif cTaHy peniriHoi cBigoMOCTi 6araTo B YoMy 3a/1€XKNTb

BepmaH I. [)K. Bepa v 3aKOH: NnpUMUpeHMe npasa u peaurum. M.: Mock. WK. NnoauT. uccnea,, 1999. C. 6.

47



LiIiCHICTb CyCcniNbCTBa, @ 3PELUTO — pPeasbHUN CTaH KOHCTUTYLiOHaNi3Mmy
" NpaBOBOI CUCTEMM 3araIoM y KpaiHi.

LLle TicHiWi 3B’A3KM KOHCTUTYLiMHOrO Npasa 3 Mmopannto. Monpu Te, WO
Lj 3B'A3KM, AK | BIAHOCMHM MiXK NpaBOM i MOPaN/LO 3arasom, y AiTepaTypi
NPOAOBXYIOTb IHTEPNPETYBaTN MO-PISHOMY, 3a/€XHO Bif, TUMNY NPaBopo-
3YMIHHA, HUMHI Aefani MeHLWaEe TUX, XTO 3aMepeYye, WO NpaBo M Mopasb
06’eAHYIOTb CNiNbHI ANA HUX LHHOCTI.

AK BM3HaAYeHHA NOHATTA LiHHOCTEN, TaK i ixHA Knacudikauia B nitepaTy-
pi [OBONI PiSHOMAHITHI. X NOAINAIOTE Ha MO3UTWBHI 1 HeraTUBHI, maTepi-
aNbHi M IyXOBHIi, cepefl AKUX TaKOXK BMOKPEMJIIOIOTb MOPabHi, peniriiHi,
eCTeTUYHI, HayKoBi; abCONOTHI 1 BiAAHOCHI; LiHHOCTI, NpUTaMaHHi NnesHoOMy
CYCNiNbLCTBY, M YHiBEpCcanbHi (3aranbHONOACHKI) LiHHOCTI Towo. He Baato-
YMCb [0 AOKNAAHOro aHanisy nepeniyeHnx NuTaHb (e BUXOAUTb 33 MEMi
KOHCTUTYLiMHOTO MpaBa), HaroIOCMMO Ha TPbOX 3ayBarax, AKi CTOCYHOTbCS
LbOro Niapo34iny NigpyyYHUKa.

Mo-nepule, LiHHICTb — Lie He MPOCTO MaTepiasibHUI YN JYXOBHUI, NpU-
POAHUI YM colianbHMUN 0B'EKT, y3ATUIN OKpeMo. Takmnin 00’eKT CTaE LiHHICTIO
Jivle ToAj, KOAW € BUABOM 3aLLiKaBEHOro CTaBAEHHA 0AMHN 3 NOrAay
337,0BONIEHHA UMM 0B’eKTOM Ti NoTpeb i iHTepecis’. IHaKWe Kaxydu, Kpu-
Tepin TOro, WO 3apaxoByBaTH, a WO Hi A0 LiHHOCTEN, 3a1EXKNUTb BiJ, camoi
NHOANHWN, € AKTOM T OLLIHKOBAHHA.

Mo-apyre, Xo4 OLiHI0OTb Yy cdepi KOHCTUTYLIMHOro npasa, AK i npasa
3aranom, 6es3niy ABML, 30Kpema M HeraTUBHMX, CyCMiZIbHO WKIAAMBUX YK
HaBiTb HebEe3MeyHMX, NPaBo K GeHOMEH (30Kpema KOHCTUTYLLINHE) NoB’A-
3aHe TiNbKW 3 NO3UTUBHMMM LHHOCTAMMW: NIIOACBHKOMO TiAHICTIO, A06pOoMm,
CcnpaseaNMBICTIO, PIBHICTIO, cBOOOA00 TOLLO.

Mo-TpeTe, Nia 4Yac MNOACHEHHA LiHHOCTEM BaKAMBE 3HAYEHHA MatoTb
He paLujioHaNbHI, NOTiYHI AOKa3K, BNACTMBI HayLl, a eMOLjiMHe CNPUAHATTA
NOAMHOK 06’EKTa AK LiHHOCTI Yepes BHYTPIWHI nepemBaHHA. LIIHHOCTI
Ta iXHE 3HAYEHHA A1A N0AeN MOXKHA OMMCYBATK 33 AOMOMOTOK MOBHMX
3acobis, MOXKHa, H6a binblie — Tpeba KepyBaTUCA HUMM Y CBOI MPAKTUYHIN
OiANBHOCTI, YABUTM AIKY M0O3a KOHTEKCTOM LLIHHOCTE HEMOMK/IMBO, NPOTe
paLioHani3yBaTh LiHHOCTI (HanpUKAa, y»Ke 3raflyBaHi — N0ACbKY FiaHICTb,
nobpo, cnpaBeanuBicTb, piBHICTb, cBODOAY, SIK | NpaBeaHe, NopsaHe, npe-
KpacHe Tollo), TOBTO aHani3ysaTh ix AnLLEe Kpi3b NMPU3MY PO3YMY, 3a A0MO-
MOTOH BiAMNOBIAHMX NOTYHUX A0Ka3iB HepeanbHO. CyTO HayKOBIi meToam
TYT He CNPaLbOBYOTb. 3PO3YMITM K MPABO 3arajoM, TaK i KOHCTUTYLiHe

HeHoscku H. Mpaso 1 ueHHoctu / nep. ¢ 6onrap. M.: Mporpecc, 1987. C. 26.
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NpPaBO 30KPEMA MOMKHA Ti/IbKM Y 3B'A3KYy 3 NepeniyeHnMM 1 iHWUMK LiH-
HOCTSIMK, AKI He 3aBXKAM BifobparkatoTb Y TEKCTAX KOHCTUTYLIM Ta iHWMUX
HOPMAaTMBHMX aKTax KOHCTUTYLIMHOrO 3micTy. TOMy Ba*K/IMBOrO 3HAYEHHA
HabyBae, AK NMCaB OAMH 3 NPOBIAHMX CyHaCHUX aMePUKAHCbKMX TEOPETU-
KiB i dinocodis npasa PoHanba [JBOPKiH, MopanbHe npounTaHHs (moral
reading) KOHCTUTYLLi, AKOMY BiH NPUCBATUB OAHY 3i CBOIX NpaLb .

LliHHiCHe cTaBneHHA KOHCTUTYLIMHOIO NpaBa A0 CBiTy CMOPIAHIOE MOro
He TiIbKK 3 penirieto 1 Mopanto, ane i 3 MUCTELTBOM, LLIO Y BITYM3HAHOMY
MpPaBO3HABCTBI 3a/IMLIAOTL MO3a YBaroto.

MucTeuTBO — Ue Taka popma AyxOoBHO-NPAKTUYHOTO OCBOEHHA CBITY,
B AKill OPraHiyHO NOEAHYIOTLCA Mi3HAHHA | TBOPEHHSA, WO IPYHTYOTLCA He
JIMLLIE Ha 3HaHHI, @ M Ha BMCOKOMY pPiBHI BMiHHA, MalCTEPHOCTI B Tiil UM
iHWIM cdepi AisnbHOCTI. AKLLO B HayLLi BiANoBiAHI Teopii i KOHUEeNLIT NpuB’s-
3aHi 40 PaKTiB, € HAC/IAKOM IXHbOTO y3arajibHEHHS, TO B MUCTELTBI 3HaHHA
€ Pe3y/1bTaTOM OLLIHIOBa/IbHOMO CTaB/EHHA A0 AINCHOCTI. TakoMy CTaB/eH-
HIO BN1acTMBa 3HaAYyHO Hinblia iHAMBIAYanbHA cBOOOAA, AKLWO NOPIBHATA 3
HAYKOBUM Mi3HAHHAM.

KOHCTUTYLS (SIK | KOHCTUTYLiAHE NPaBO) FPYHTYETLCA He TiNIbKM Ha Ha-
ABHOMY — y3arasbHeHHi GaKTiB Ta IXHbOMY OLiHIOBAHHI, @ 1 Ha HanexXHo-
MY, BUpilWasbHEe 3HAYEeHHA B AKOMY MAE€E LjiHHICHe CTaB/JeHHA il TBOPLiB A0
HABKO/IMLLIHBOTO CBITY. Y)Ke yepes e KOHCTUTYLinHe NpaBo BMXOAUTb 3a
MEKI «4NCTOT» HayKM. TUM BiNbLIOK MIPOD MUCTELIbKA MaCTEPHICTb BU-
ABNAETLCA Y GOPMYMOBAHHI NOMOMKEHb KOHCTUTYLLT, MOBI 1 CTUI BUKNaOy
HOPMaTUBHOro MaTepiany (1oro, 3 oaHOro HoKy, nanigapHOCTi, CTUCAOCTI, a
3 iHLLIOrO — YiTKOCTI, ACHOCTI), B ONTMMa/IbHOMY NOEAHAHHI B HbOMY 3arab-
HOBXMBAHOI Ta CMeLjiaNizoBaHOl TePMIHONOTIT TOLWO.

Lle aano nigcraBu AeAKMM NpaBO3HABLAM roBOPUTM MPO Te, WO topK-
[OWYHI TEKCTM MatoTb Be3nocepeiHii 38’A30K 3 eCTETUKOIO ", @ OTKe, iX CNif,
OLiHIOBATM 33 KaTeropiamu, WO NpuUTamaHHi MWCTeUTBY: AOCKOHANOCTI,
[OBEPLIEHOCTI TOWO; Y LUbOMY 1 BUABASAETbCA NpodeciiiHa MaiCTepHICTb.
[HaKLWe KaxKy4n, TEKCT KOHCTUTYLT Ta iHLWI TEKCTM KOHCTUTYLIMHOro 3micTy
€ He TiNbKM Pe3ynbTaToOM HayKOBOrO Mi3HaHHA, a 1 BUTBOPOM HOpMaTMB-
HO-NPaBOBOro MMCTeLTBa. HalAcKkpagille CNOPiAHEHICTb KOHCTUTYUi i
KOHCTUTYLiIMHOro Npasa 3 MUCTELITBOM AEMOHCTPYE NPOLLEC il TAYMaYeHHS,
MPO WO NTMMETbLCA B HACTYMHMUX PO34iNax.

Freedom’s Law. The Moral Reading of the American Constitution. Cambridge. MA, 1996.
Bypnaii €. B. MpaBo AK TUN COLiaNbHOrO PeryntoBaHHA: eCTeTUYHUIA acnekT. Haykosi 3anucku HaYKMA.
KOpuduyHi Hayku. T. 26. K., 2014. C.14.
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3BiCHO, MaWCTEPHICTb NPaBHMKM OMAHOBYIOTb PA30OM 3 HabyTTAM npo-
decitHoro poceigy. MNpoTe 3aBAaHHA PUANYHOI OCBITU B YMOBax cy4ac-
HWX NOCTiHAYCTpianbHMX rnobanizauiiHmMx TpaHchopMaLii, KoK LiHHOCTI
CTatoTb 0COBNMBO BAKAMBUMM, HE CNif, 3BOAUTU A0 03OPOEHHA MaibyTHIX
NpPaBHMKIB TEOPETUYHMMM 3HAHHAMM (3a BCiei noTpebun), a nepeabavae dop-
MyBaHHA HaBMYOK CAaMOCTIMHOIO MMWC/AEHHA, YMIHHA TBOPYO 3aCTOCyBaTH
HabyTi 3HaHHA B HOPMOMPOEKTYBA/bHIl, HOPMO3aCTOCOBYBA/IbHIN Ta iHLWIM
NPaKTUYHIM AisNbHOCTI. be3 ycBiAOMAEHHA CNOPIAHEHOCTI NpaBa, 30Kpema
KOHCTUTYLMHOTO, 3 LiIHHOCTAMM 1 MUCTELITBOM Lie 3p0BUTU HEMOKANBO.

1.2.3. KoHcTUTyUiliHe NnpaBo: rany3b NpaBa uu GpyHAAMEHTA/IbHA
OCHOBA — CTPUXKEHDb HaLLiOHA/IbHOI NPAaBOBOI CUCTEMU

3a yCTaNeHo TPAANLLIEID, KOHCTUTYLiMHE NPaBOo Yy BITYM3HAHIM Ta 3a-
KOPAOHHIM HayKOBIlM niTepaTypi, Niapy4YHUKax i HaB4YanbHUX NOCIBHMKaX 3
KOHCTUTYLiIMHOro NpaBa po3rnaaatoTb AK rasy3b HalioHa bHOro npasa no-
PA 3 rany3aMmn aMiHICTPAaTMBHOTO, LMBISIBHOTO M KPUMIHAAbHOIO NpaBsa
Towo. Wonpasaa, rany3b KOHCTUTYLIMHOrO Npasa, Ha BiAMiHY Bif iHWMX
MOro rasysen, 4acTo CynpOBOAMKYIOTb eMiTETaMM: «NPOBiAHA», KKAOYOBAY,
«LEeHTpanbHa», «iHTerpyBasbHa» TOWQO. |HOAI il B3arani iHTEPNpPeTytOTb AK
«Hafranysb», HOPMU AKOT OAHOYACHO € B YCIX rasy3ax npasa’.

3a TiE X TPaAMLIED, KOHCTUTYLiMHE NPaBO 3apaxoByOTb A0 rany3emn
nybaiyHOro npasa, TO6TO Tiel NiacMCTEMM NPaBa, WO PEeryatoe BigHOCKMHM,
nos’a3aHi 3i 3aincHeHHAM NybAIYHOT BNaam — AepKaBHOI BAaau M MicLLeBO-
ro CaMoBpPsA/1yBaHHA.

Kputepiamm BMOKpeMIEHHA NEeBHOI CYKYMHOCTI NpPaBOBMX HOPM Y ra-
Jy3b KOHCTUTYLLIMHOTO NMpaBga, AK W iHWWX raay3ein npasa, TakoX TPpaanLin-
HO (MpWUHAMMHI ONa BITYM3HAHOrO MPaBO3HABCTBA) BBAXKAlOTb HAABHICTb
Y L€l CYKYMHOCTI HOPM CMifIbHOTO NpeaMeTa peryntoBaHHsA, TO6To AKicCHO
OAHOPIAHWX BIAHOCKH, AKI BOHM pPeryatoroTb, Ta METOAY NPaBOBOro perynto-
BaHHsA, TOOTO 3acobiB, cnocobiB i NPUNOMIB BNAMBY AEPMKABM HA CYCMifIbHI
BIAHOCMHM, LLO CTAHOBAATL NPEeAMET PeryatBaHHA BigNOBIAHOI raaysi.

AKLWO 3BEPHYTUCA [0 aHani3y BM3HAYeHb NpeameTa KOHCTUTYLiIMHOIO
NpaBa, WO € AK Y BITYM3HAHINM, TaK i B 3aKOPAOHHIN niTepaTypi, To 6a4Mmo,
O Ui BM3HAYEHHA CYTTEBO PI3HATLCA HE TiIbKM 3@ MOBHO-CTUNICTUYHUMM
O3HaKaMM (WO LiKOM MPUPOAHO, OCKINIbKM BOHW BMpaXKatloTb iHAMBIAY-
anbHi BNoA0DaHHA iXHiX aBTOPIB), a 1 32 3MIiCTOM. 3a TpaauLLi€to, SKa cArae

.

O6Lan Teopumn rocyfapcTsa v NpaBa. AKageMuyeckuii Kypc: ydebHuK ans By308B: B 2 T. / OTB. pea. npod.
M. H. MapueHko. M.: 3epuano, 1998. C. 241. T. 2.
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e YaciB AOMiHyBaHHA B EBPONi Ha3BM cHepun peryatoBaHHS CyCnifbHUX
BiAHOCWH, NOB’A3aHMX 3 OpraHisalieto i PyHKLIOHYBaHHAM AepKaBHOI Ba-
AW, Ta BiANOBIAHOI i1 CYKYNMHOCTI HOPM — «ieP¥KaBHe NPaBo», YMaN0 KOH-
CTWUTYLOHANICTIB NPOAOBXKYIOTb 3BOAUTM NPEeAMET KOHCTUTYLLIMHOMO Npaga
nepeBa*kHO A0 BiAHOCUMH BRadaptoBaHHA. MpoTe BinblicTb cnewjanicTis 3
KOHCTUTYLiMHOro NpaBsa, YCBiAOM/IOUM, O4EBMAHO, BPA3/MBICTb TaKOI No-
3ULT Yepes cyTTeBE PO3WMPEHHA cHepPU KOHCTUTYLLIMHOrO perytoBaHHA B
CY4aCHMX YMOBaX, AKLLO MOPIBHATN HaBIiTb 3 NepWMMM KOHCTUTYLiAMK CLUA
Ta €Bponu, NiAX04ATb 4O BM3HAYEHHA NpeamMmeTa KOHCTUTYLLIMHOro npaea
feulo no-iHwomy. OAHi 3 HUX, BBarkatouu, WO nybAivYHO-NPaBOoBi ranysi
npasa peryntotoTb BiAHOCMHU AEPKABHOMO BAALAPKOBAHHA, TOOTO cycninb-
Hi BiAHOCWHMW, NOB’A3aHi 3 opraHisalieto i 34iiCHEHHAM Bflaan B AeprKaBi,
NpeaMeTOM KOHCTUTYLIMHOrO Npasa OXOMJOKTb AMLWe Ti 3 HUX, WO pe-
a/IbHO MatoTb MOMITUYHMIA 3MICT, OAHOYACHO «PO3MAAAI0Tb iX Y KOHTEKCTI
BM3HAHHA NOAMHU HAMBULLOKO LiHHICTIO | HANEXHOro 3abesneyeHHs npas
MOAVHMY". [HLWI Ha NepLUNA NAaH Yy NPeaMETi KOHCTUTYLIMHOrO NpaBa CTas-
NATb HE BIAHOCMHM BNAZAPIOBaHHA, a BiAHOCUHM 0cobu | aepxasn™™ abo i
B3arasi BigHOCKMHM 0XOpoHM Npas i ceoboa ntoanHu (M. B. barnai, b. H. la-
Bpudinze)™. LLe iHWi BBaXKatoTb, LLO NPeAMETOM KOHCTUTYLLIMHOTO NPaBa €
«NOMITUYHI M iHLWI HaMBaXAMBILWI (MiOkpecaeHHs Hawe — M. K.) BiaHOCUHN,
3MICT AKMX NONArAE B YTBEPAKEHHI Ta rapaHTyBaHHI KOHCTUTYLiMHMX Npas
i ceoboa, NtoaMHM, peanisaujii nybaiYHOl BNaan..., a TaKoXK 3abe3neyeHHi
B3aEMOZji rPOMaZAHCbKOrO CyCMifibCTBa 3 AEPXaBO Ha MapUTETHWUX 3a-
cagax» . HapewrTi, cepes, 3apybixkHMx (MOCTPAAAHCHKMX) | BITUYMIHAHMX
KOHCTUTYLiOHanicTiB € 1 Ti, AKi B6a4aloTb crnelyndiky npegmeTa KOHCTU-
TYLIMHOTO Npasa B TOMY, LLO MO0 HOPMW PEryNOTb OCHOBW MPaBOBOrO
CTaTycy NOAMHM, TPOMAAAHUHA i IXHIX 406pOoBINbHMX 06’eiHaHb, OCHOBM
B3aEMO3B’A3KiB 0COBUCTOCTI — KONEKTUBY, AepKaBM — CyCniNbCTBa — Aep-
*KaBHOI BNaaM, a TAaKOX OCHOBM BiAHOCKMH B yCix cdepax KUTTEAIANbHOC-
Ti CyCMiNbCTBa: MOAITUYHIN, EKOHOMIYHIN, CoujanbHil, AyxoBHIN™™" abo
00 NpeameTa KOHCTUTYLIMHOMO NpaBa 3apaxoByoTb YCi «CyCnifibHI BigHO-
CUHMU, AKI He MOXHa edEeKTUBHO BpEry/1toBaTH 3a AOMNOMOrO iHWKMX CO-
LiasbHMX Hopm» ™"

LLlanosan B. M. KoHcTuTyuiHe NpaBo 3apybiskHUX KpaiH: nigpyyHuk. K.: IH HOpe, 2015. C. 6.
Dpuubkuit O. ®. KoHcTuTyuiHe npaso YkpaiHu: nigpyvHuk. K.: FOpiHkom IHTep, 2004. C. 10.

Tam camo. C. 9.

depopeHKo B. J1. KoHcTuTyUiHe npaBo YkpaiHu: nigpyyHuk. K.: BugasHuurso «Jlipa», 2016. C. 14.
YunpkuH B. E. KOHCTUTYLMOHHOE NpaBo Poccuun: yyebHuK. 6-e nsganue. M.: HOPMA, 20009. C. 20, 1-21;
BiTuk I. P., Bituk tO. |. KoHcTUTyLiHe npaBo YKpaiHu: HaB4anbHui Kypc. K.: Bagum KapneHko, 2012. C. 3.
CaBuuH M. KoHctutyuioHanism i npupoaa koHctutyuii. K, 2013. C. 268.
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HaBiTb Lei HEMOBHWI Nepenik BM3HAYeHb NpPeaMeTa KOHCTUTYLMHO-
ro nNpasa CBiAYNTb NPO Te, WO BiAHOCUHMU, AKI BIH OXOMJIIOE, HE € «AKICHO
OAHOPIAHVMMY, LLLO BXKe Camo CODOKD YCKNAAHIOE iHTEPNPeTaL,itl0 KOHCTU-
TYLIMHOrO NpaBga AK raaysi npasa.

3 ornaay Ha CYMHIBHICTb TaKoro TpaAMLIiMHOMO NiaAxo4y A0 BM3HAYeHHA
NPMPOAUN KOHCTUTYLIMHOTO NpaBa, AeAKi KOHCTUTYLLIOHaNicTK, obCcToouM
NO3MLito MOro iHTepnpeTaL,ii AK raay3i HauioHabHOro Npasa, y TaKil He-
O4HOPIAHOCTI NpeaMeTa KOHCTUTYLLIMHOrO NpaBa HamaratoTbCsa NobayunTn
CYTTEBY OCOBNMBICTb L€l ranysi, AKLWO NOPIBHATM 3 iHLIMMM rany3amm npa-
Ba’, aKLUEHTYBATW yBary Ha TOMy, WO BOHO, MOB/IAB, «3a CBOEID CTPYKTY-
POI0... 3ara/IOM BiATBOPIOE CUCTEMY HALLiOHANBHOIO NpaBa»”, € 3arasbHO
YaCTMHO BCIiX iHWMWMX ranysen npasa Towo. HO. b. KNouKOBCbKMIA y3arani
CYMHIBA€ETbCA B EAHOCTI NpeaMeTa KOHCTUTYLiIMHOMO NpaBa, Haro/oLWyo4m
Ha Moro HaratonpegMeTHOCTI M A0LINBHOCTI, 3 OrNA4Y Ha LLe, BUOKPEMIEH-
HA Li0ro nepeniky oro npeameTis™™.

He MeHLIe 3anuTaHb BMHUKAE 3 BMOKPEMJIEHHAM cneundiyHoro me-
TOoAY KOHCTUTYUiMHO-NPABOBOrO PeryntoBaHHA. Y KOHCTUTYLIMHOMY NpPaBi
BMKOPUCTOBYIOTb Maiyke BeCb apceHan 3acobis, cnocobis i npuinomis pery-
JIIOBAHHA CYCNiNbHWX BIAHOCWH, MPUTAaMaHHMX NPaBy:

- iMNepaTuBHUX, BAAAHO-aBTOPUTAPHMX, NODYA0BaHMUX Ha BigHO-
cuHax cybopamHallii, AKi BUABAAIOTLCA Hacamnepes y «BepTUKabHUX»
BiAHOCMHAX, MOB’'A3aHMX 3 OPraHi3aLielo BMKOHABYOI B/laduM, BMMOrax [0
OpraHiB Aep»aBHOI BAaAM, OPraHiB MICLLEBOro CaMoBpPAAYBaHHA Ta IXHIX
NnocazioBMX OCIb AisTK AMLIe Ha NiACTaBax, Y MeKax NoBHOBAMKEHb i B CMO-
cib, wo nepenbayeHi KOHCTUTYLIEKD Ta 3aKoOHamK, TOHTO AMLIe Ha NiacTasi
[03Bi/IbHOrO TUNY MPaBOBOrO perytoBaHHA — «403BOJIEHO JiMLIE Te, Lo
be3nocepenHbo nependavyeHo 3aKOHOMY;

- AMCNO3UTUBHKNX, NOBYAOBAHMX Ha 3acafax aBTOHOMII, OPUANYHOI
PIBHOCTI Cy6’eKTiB, KOOPAMHALLIMHNX 3B A3KIB MiXK HUMMU, AKi nepeabavaoTb
3MOry Bpery/abOoByBaTh BiAHOCMHM Ha NiACTaBi 3ara/ibHOAO3BIABHOMO TMNY
peryatoBaHHaA, TO6TO 3a NPUHLMMNOM «03BOIEHO BCE, WO be3nocepeaHbo
He 3260POHEHO 3aKOHOM», AKMI NOLWMPIOETLCA HAacaMnepe Ha rPOMaAAH.

Kosnosa E. U., KytaduH O. E. KoHcTUTyLMOHHOe npaBo Poccuu: yuebHuK. 4-e u3g., nepepab. u gon.
Mocksa: TK «Benbu», Mpocnekr, 2007. C. 67.

CkpunHioK O. B. Kypc cydacHoro KOHCTUTYLiMHOro npasa YKpaiHu: akagemiuHe BUAaHHA. Xapkis: Mpaso,
2009. C.9.

KntoukoBcbkuit 0. B. MpuHLmMNM BUGOpUYOro nNpaBa: AOKTPUHANbHE PO3YMIHHA, CTaH Ta NEPCNeKTUBU
3aKoHOAaBYOI peanisauii B YKpaiHi: MoHorpadin. K.: BAITE, 2018. C. 38-39.
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MowyKn 0cobNMBUX BiAMIHHOCTEN Y MeTOAAX KOHCTUTYLLIMHOO perynto-
BaHHA B TOMY, LLLO KOHCTUTYLiiHE NpaBo:
®  «pEeryatoe HaMBa*KAMBIWI MONITUYHI, EKOHOMIYHI, CcoUianbHi, Kyab-
TYPHIi (Ayx0BHI) 1 iHLWI TicHO NOB’A3aHi 3 HUMM CYCNiNbHI BIAHOCUHM,
IO € NPEAMETOM KOHCTUTYLIMHOIO npasa»’;
* «CNpwuAe peanisauii iHTerpaTMBHOI GYHKLIT KOHCTUTYLiMHOrO NpaBa
WOA0 iHLWIMX rany3eit HalioHaAbHOTo Npasa»

abo :

® vy KONi CyD'eKTiB, AKMX AeprKaBa BWM3HAE MNPaABO3AATHUMMW | Aie3-
OaTHUMU;

* Yy NOPALKY BU3HAUYEHHA Ta 34iMCHEHHA OPUAMYHMX NpaB 1M 06oB’A3-
KiB cyb’ekTiB™™" TOWO, AK Ue YacTo ByBae B MiAPYYHMKAX 3 KOHCTM-
TYUiHOro Npasa, MatoTb AOBOI HEMEPEKOHAMBUI | GaKTUYHO Hes-
NepcneKkTUBHUIN BUTNAL,.

3a3HayeHi «0cobAMBOCTI METOAY KOHCTUTYLLIMHOIO NpaBa» HacnpasAi
CTOCYOTbCA abo NpeaMeTa KOHCTUTYLIMHOMO Npaga, We pa3 NiaATBepasKy-
UM AKICHY HEOAHOPIAHICTb CYCNiNIbHUX BiAHOCKH, LLO BOHO pery/toe, abo
X IHWKX 0cOBNMBOCTEN CaMOro KOHCTUTYLIMHOMO NpaBsa, afne ax Hisfk He
0cobMBOCTEN MOrO METOY.

Haspaa 4m moxHa NoroanT1cA 3 NOLIMPEHOIO AYMKOO NpOo Te, Lo BAaA-
HO-iMNepaTUBHUN MeToA, AKMIM Ba3yeTbCA Ha BiAHOCMHAX BAaAM 1 nigno-
PAMKYBAHHA, € MAHIBHUM Y KOHCTUTYLLIMHOMY Npasi. AJyKe BaXKKO Ha3BaTh
BiAHOCHHM MiXK 3aKOHOAABYMMM, BUKOHABYMMM 1 CYA0BMMM OpPraHaMM Ym
BIAHOCMHM MiXK [Aep»KaBOot i MiCLLEBMM CaMOBPAAYBaHHAM BiZAHOCHMHaMM
cybopamHauii, Ak ue 6yno B MMUHyNOMY, 0COB/IMBO 3a PadsHCbKMX Yacis,
KOMW AifiB TaK 3BaHUIM NPUHLMMN AEMOKPATUYHOTO LeHTpanismy. Tum nade
Lie CTOCYETbCA BiAHOCUMH MiX rpomagaHMHOM (Nt0AUHOW) i AepKaBoto. Y
peryitoBaHHi BCIX UMX BIAHOCUH Aedali WMpLle BUMKOPUCTOBYOTb AMCMNO-
3UTUBHUIM METO/, OCHOBY AKOIO CTAaHOBAATb BiAHOCUHMN KOOPAMHALLT, a He
nignopsaxkyBaHHA. Llel meton aenani NoOMiTHIiWE NPOHUKAE HaBiTb y che-
Py BMKOHABYOI BNaaM, e BiagHOCMHM cybopamHaui 3annluatoTbea i, Boye-
BWUAb, 3a/MWATUMYTbCA Hagani AOMIHAHTHMMM.

AKLEHTYBaHHA yBarn y BU3Ha4YeHHi npegmeTa KOHCTUTYUiIMHOro Npasa
Ha AEepPrKaBHO-NONITUYHMX BiAHOCUHAX BAaJaprOBaHHA, HaBIiTb 3 BiAMOBIA-
HUMMW 3aCTEPEKEHHAMMW — Lig, MO CYTi, BiANYHHA NonepeaHboro AepKaBHoO-
LEeHTPMCTCbKOro miaxoay A0 iHTepnpeTalii CyCninbHUX BiAHOCWUH, WO BU-

DdepopeHKo B. J1. KoHcTUTyUiMHe NpaBo YKpaiHu: nigpyyHuk. K.: BugasHuurso «Jlipa», 2016. C.16.
Tam camo. C. 16.
DpuubKkuit 0.0. KoHcTUTYLiiHE NpaBo YKpaiHu: niapyyHuK. K.: lOpiHKom IHTep, 2004. C.10-11.

o
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HWKaIOTb Y 3B’A3KY 3 OpraHi3auji€to i GyHKLIOHYBaHHAM AeprKaBHOT BaaM,
chopMyNbOBAHNX NO3UTMBICTCbKMMM KOHLENLISMKX. TakmiA niaxia Bigobpa-
YKEHO B y»)Ke 3raflyBaHilt Ha3Bi BiAMNOBIAHOI CYKYNHOCTI HOPM, WO perynto-
tOTb Ui BIAHOCKMHW — AepKaBHE NpaBso.

| Xou4 LA iXHA Ha3Ba, 3a TPAAMLIEID, A0Ci 36epiraeThca y AeAKMX KpaiHax,
6iNbLIOK YM MEHLLIOK MIPOK HAMOBHIOIYMCL HOBMM, Cy4aCHMM 3MICTOM,
KOHLENTYaNbHO AepKaBHE MNPaBO M KOHCTUTYLiMHE NPaBO He CAiJ, OTOTOX-
HIOBATU, AK LLe TPANAAETbCA Y BITYM3HAHIM (Ta M NeBHOMO Mipoto 3apybixkHIl,
0co6MBO NOCTPAAAHCHKII) NiTEPATYpi 3 KOHCTUTYLIMHOIO Npasa. He MoxK-
Ha He MOroAMTUCH 3 AYMKOK BiOMOrO HiMeLbKOro KOHCTUTYLiOHaNiCcTa
KoHpapaa lecce, Akni we y 80-X poKax MUHYA0TO CTONITTA N1caB: «/[lepas-
He NpPaBO He iAeHTUYHE KOHCTUTYLLIMHOMY, OCKIZIbKM OCTaHHE CTOCYETbCA
He Nulie AepXKaBW, ane M CycnibHOro KUTTSA 3arafiom (BNacHICTb, cim’s,
FiAHICTb NOAMHMK), X04a, 3 IHWOro HOKY, KOHCTUTYLLIMHE NPABO MICTUTb 3a-
caam AepyKaBHOro» .

PossuBatounm aymky lecce, cnig ooaatv, WO KOHCTUTYUiMHE npaBo
MiCTUTb He NPOCTO 3acau AEePXKABHOMO NPaBa, a 3aCaZn AePXaBHOro BAa-
[aptoBaHHA, Nobya0BaHOrO Ha MPUHUMNOBO BIAMIHHIA BiA, tOpUANYHOIO
NO3UTUBI3MY, THOAMHOLEHTPUCTCbKI METOAO0ONYHIA OCHOBI. fAIK CAYLWIHO
HaronoLyBaB OAMH i3 TBOPLIB AOKTPUHK the Rule of Law — BepxoBeHCTBA
npaBa M Cy4aCHOro KOHCTUTYLLiOHA/i3My — BU3HAYHMI aHIIINCbKUA KOH-
cTuTyuioHanict AnbbepT [alici, npaBa i cBob60an 0cobu € «OCHOBOI, a He
Pe3y/1bTaToOM MpaBa KpaiHW», a NPaBW/Ia, WO CTAaHOBAATb KOHCTUTYLLINHUIA
KOAEKC, € «He [XKepesnom, a HacNiAKOM npas oci6»™. Xo4a Ui BUCHOBKM
[Jawnci pobus Ha niacTaBi NOPIBHAILHOIO aHanisy BPUTAaHCbKOI KOHCTUTY-
LiMHOT CUCTEMM 1 KOHCTUTYLLIMHUX CUCTEM KOHTUHEHTANbHOT EBPONM, HUHI
BOHW CMPUNHSATI BCIED EBPOMENCbKOIO CMiJIbHOTOHO.

Came HeBia4y»KyBaHi NpaBa 1 cBOOOAWM NOAMHM, AK CBIAYUTL AOCBIA,
Cy4aCHMX PO3BMHYTUX KpaiH, BM3HA4atoTb OpraHisauito i GyHKLiOHYBaHHA
OEepXKaBHOrO MexaHi3My, YTBOPIOOTb OCHOBY CTPMMYBAHb i MpOTMBAr aep-
YKaBHOI BNaAMn, AKa 3aBXAN CXWIbHA A0 BUXOAY 3-MNid KOHTPOAKO CyCnib-
cTBa. Le Ton obmexxyBansHMN Bap’ep, AKMN HE MOKe ByTK NOoAO0NAHUI Ha
BACHWIM PO3Cya Hi 3aKOHOAABYO0, Hi BUKOHABYOO, Hi CY0BOIO TiIKamMM
Bnaam. Mo cyTi, Nnpasa 1 cBoboAM NOAMHU € NEPLLIOAKEPENOM NpPaBa, 30-
Kpema KOHCTUTYLiMHOrO.

.

Xecce K. OcHOBbI KOHCTUTYLMOHHOTO npasa ®PI. M.: Mporpecc, 1982. C. 29.
Dicey A. V. Introduction to the Study of the Law of the Constitution. 1959 (1961). P. 232.
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Bu3HavyanbHe 3HaYeHHA HEBIAYYKYBaHMX NpaB i cBOHOA, NMOANHM LLOAO
0b0B’A3KIB AeprKaBK, opraHisauii i GyHKLIOHYBaHHS i1 MexaHi3my npamo
3adikcoBaHe y KoHcTUTyLil YKpaiHM. 30Kpema, y YacTuHi apyri ctatTti 3
OcHOBHOro 3akoHy naetbes: «lpaBa i cBOOOAM NOAMHM Ta iXHi rapaHTil
BM3HAYaKOTb 3MICT | CNPAMOBAHICTb AiANLHOCTI Aepxasu. JepxKasa Bigno-
BiAa€ nepea NtOAMHO0 33 CBOIO Aif/IbHICTb. YTBEPAKEHHA | 3abe3neyeHHs
npaBs i cBo60A NMOANHU € TONOBHUM OOOB’A3KOM AEpPIKaBMN».

Taka NOOVHOLEHTPUCTCbKA CAPAMOBAHICTb KOHCTUTYLIT Aa€e niacTasu
CTBEPAXKYBATH, LIO:

* no-nepuwe, BUXiAHWMM, BU3HAYAIbHUMWN ANA KOHCTUTYLiIMHOIO Npa-
Ba € /IIOAMHA Ta BiAHOCWMHMW, NOB’A3aHi 3 rapaHTyBaHHAM ii npas i
csobopa. BigHOCMHM BnafaptoBaHHA BTOPWHHI, MOXiAHI Bif, HWX i
nignopAAKOBaHI iM. Big TOro, HacKiIbKM BOHW NOAMHOCNPAMOBAHI
(«NOANMHOUEHTPUYHIY), 3aN1EKNTb HE TiIbKW KUTTA | 340p0B A, Heao-
TOPKAHHICTb | 6e3neKa KOXKHOI toAMHM, Ti FiaHICTb, @ 1 CTaH rpoma-
[OAHCBKOrO CYCniNbCTBa B LLiIOMY, MOro AiyxoBHa atMochepa;

* Mo-Apyre, KOHCTUTYUiMHE MPaBO 3a CBOEK MPUPOAOKD i 3MICTOM
BMXOAMTb JaNeKo 3a Mexi nybniyHoro npasa. Tomy HEMAE niacTas
H6e33acTepekHO 3apaxoByBaTM MOro 3a nonepeaHbolo TPaduLIieo
(3a aHanorieto Ao AeprKaBHOTO Npaga) Ao nybaiyHoro npasa. Moain
cucTeMu Npasa Ha nybaiyHe W NpmMBaTHE NPaBO B Cy4aCHUX YMOBaXx
MOro MOMITHOrO «ONtOAHEHHA» CTAa€E AeAani YMOBHIWMM. 3HaUTK
HWHI «4MCTY» ranysb NpaBa, AKa 3axuuiana 6 TinbKK NyoAiYHUA YK
NPUBATHWUIM iHTEPEC MalKe HEMOXAMBO. TMM Mnaye LEe CTOCYETbCA
KOHCTUTYLMHOTO npasa. 3acaAu KOHCTUTYLIMHOrO fady — OAHIEl 3
BM3HaYa/IbHUX KaTeropin KOHCTUTYLIMHOMO NpaBa BM3HavatoTb Ha3o-
Bi, BiANpaBHi 3acaan GYHKLIOHYBAHHA BCix chep cycniibHUX BiAHO-
CVIH i BCiX rafly3en npasa:
® KOHCTWUTYLiMHI 3acaZM BNACHOCTI CTaHOBAATb 6asy UMBINbHOMO

npasa;

e 3acaan GOpMyBaHHA ypAzy, MOro NOBHOBAXEHb, BiIHOCKH 3 Mia-
NopAAKOBAaHMMM MOMY OpraHaMm BMKOHABYOi BAaAM Ta iHWMMM
IHCTUTYTaMW — AN18 CTAHOBAEHHS i GYHKLIOHYBAHHA iHCTUTYTIB
aAMIHICTPATMBHOIO NPaBga;

* MNpUHUMN BiNbHOrO BMHBOPY MpaLi M 3mMorn 3apobnati Heto cobi
Ha XXWUTTA — ANA TPYAOBOro NpaBa;

* MNPUHUMN PIBHMX NpaB NOAPYHKHKA B WAOOI Ta cim’i — ans cimen-
HOro NpaBga;
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* MPUHLMN, 3TAHO 3 AKMUM 0COBY BBaXKAlOTb HEBMHYBATOK Y BYM-
HEHHi 3M104MHY M HEe MOXKHa MigaaTv KPUMMIHAbHOMY MOKapaH-
HIO, IOKM il BUHY He Dyae A0OBeAEeHO B 3aKOHHOMY MoOpAaRy M
BCTAHOBNEHO OOBWMHYBaA/IbHUM BUPOKOM Cydy — ANA KPUMIHAb-
HOrO M KPUMiHa/IbHO-NPOLECYabHOMO NPaBa;

* 33caaMm PIBHOCTI Nepej CyaoM i He3anexHoCTi, 6e3CTOPOHHOCTI
cyay v cyaais — 4NA ranysen npouecyasbHOro npasa;

*  npuHUMN non bis in idem — HEMOKNNBOCTI NPUTATHEHHSA A0 HOpPU-
OMNYHOI BiANOBIAANBHOCTI ABiYi 3@ 0OAHE 1 Te XX caMe NpaBonopy-
LWEeHHA — A48 BCiX rasy3en npasa Towo.

KoHCTUTYLiMHE NpaBo He TiNbKM BM3HAYaE BiAnNpaBHi 3acaan QyHKLjo-
HYBaHHA BXe yCTaseHUX TPAAULLIMHWX rafy3en npasa, a M 3aKnaae OCHO-
BM GOPMYBaHHS HOBMX MOro raaysem.

e B cepeanHi 90-x poKiB MUHYNOTO CTOMITTA Y BITYN3HAHOMY NPaBO3-
HABCTBI NPO/YHA M apPryMEHTN Ha KOPUCTb CTaHOBNIEHHA TaKOi HOBOT ranysi
HaLiOHa/IbHOTO NpPaBa AK NapJamMeHTCbKe Npaso Ykpainu'. Mopaj, 3 wupo-
KMM Nepenikom AKICHO OAHOPIAHUX BiAHOCWH, WO CTAaHOBAATL Npeamer
peryntoBaHHA Map/iamMeHTCbKOro nNpaBa — OCHOBHMUX GYHKLIM Ta NOBHOBa-
EeHb Nap/laMeHTy, Moro CTPYKTYPW, OpraHisauii AisNbHOCTI napiameHTy
Ta MOro AOMOMINKHWUX OpraHiB, Nap/iamMeHTCbKUX NpoLeayp Towo, iCTOTHO
BM3HAYEHILLOW, AKWO MOPIBHATM 3 KOHCTUTYUiIMHUM NPaBOM, BUAAETHCA
TaKoX cneumdika MeToay peryntoBaHHA napaaMeHTCbKMX BiaHOCKMH. Oa-
HMM 3 BarOMMX apryMeHTiB Ha KOPUCTb BUOKPEMJIEHHA Nap/IaMeHTCbKOro
npaBa B aBTOHOMHY rajly3b npaBa CTaB AO0CBiA AeSKNX 3apyDidKHUX KpaiH,
NPaBOBi CUCTEMU AKMX HaNeKaTb A0 CiM'i KOHTUHEHTA/IbHOrO Npasa, 30-
Kpema ®paHuii, PPH Towo, Ae Taki ranysi Bxe paktmyHo chopmysanmca™ .
BiaToAi KiNbKiCTb NPUXMUNBHUKIB BUOKPEMIEHHA MNApPIaMEHTCbLKOrO Npasa B
OKpeMy rany3b HalioOHa/IbHOro Npasa 3pocna.

PAL AK BITYM3HAHMX, TaK i 3apybixKHMX MPaBO3HABLLIB Y»Ke AOCUTb AaBHO
aKTMBHO OOCTOIOTL CaMOCTIMHICTb CYA0BOrO Mpasa AK raaysi HalioHa b-
Horo npasa”". Mig, cyaoBMM NPaBoOM PO3YMItOTb He XxapakTepHe ana cim’i

Ous.: Topoaeubkuii O. B. MapnameHTcbKke NpaBo YKpaiHM: npouec cTaHoBNeHHA. Haykosull 8icHUK
YepHiseybKkoeo yHieepcumemy. Bun. 4-5. NMpaBo3HaBCTBO: 36ipHMK HAayKOBMX Npaub. YepHisui: Y4V,
1996. C.138-144.

[uB., Hanpuknag: Ypbsac tO. M. MapnameHTckoe npaso PPI. Oyepku napaameHmMcKo2o npasa (3apybexcHoili
oneim)/nog pea. b. H. TonopHuHa. M.: NI PAH, 1993; KpyTtoronos M. A., Kosnep A. U. NMapnameHTCKoOH
npaso ®paHuuK. Tam camo. KOHCTUTYLIMOHHOE (rocyAapcTBEHHOE) NPaBo 3apybeHbIx cTpaH. Obwasn
yactb. M.: U3p-Bo BEK, 1996. C. 437-438.

[us.: boitko B. ®., Esgokumos B. O., tOngawes O. X. NpaBo ntoamHun Ha npasocyasa (Cynose npaso
YKpaiHu): HaBYanbHMI nocibHUK. K.: Bapta. MAVYI, 2003. 256 c.; Mpuayubkuit C. B. Bctyn go teopii
cypoBoi Bnagm (CycninbcTBo, NpaBocyaan, AepKasa): MmoHorpadis. K.: IHCTUTYT gepskasu i npasa im. B.
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3ara/ibHOro npaea «cyaAdiBcbke npaso» (judge-made law), T06To Npaso,
CTBOPEHE CYAAAMM, @ CUCTEMY HOPUAUYHUX HOPM, NMPEeLMETOM perynto-
BaHHA AKMX € NOPAAOK GOPMYBAHHSA 1 CTAaTyC OPraHiB Cy40BOI BAAAM, IXHA
CTPYKTYpa, NOpAA0K opraHisauji i pyHKLUiOHYBaHHA, BIAHOCUHM MiX Ccyaamm
M IHWWMM OpraHamm AepKaBHOI BAaAM, CTaTyC CyAAiB Ta iHWMX NOCaZ0BMX
ocib cynoBoro BiomcTBa, ixHe 3abesneyeHHs Towo. fanysi cygosoro npa-
Ba B/IAaCTMBA He Ti/IbKM AKICHO oHOpiIAHA cdepa CyCniNbHUX BiIHOCKH, AKi
BOHO peryntoe, a 1 cneundika MeToAiB IXHbOro PerytoBaHHA Ta BUCOKMUM
CTYyNiHb BHYTPIWHbOI OpraHisaLii cyaosoro npasa. [1po ue cBig4mThb, 30Kpe-
Ma, oro KoamMdikauia B HM3LI aep:kas (y benbrii, Hanpuknaa, aie Cynosuii
Kofekc, y PpaHuii — KogeKke npo cyaoycTpit Towo).

JocuTb NepekoHNIMBMMUM TaKOXK € apryMeHTU Ha KOPUCTb BUOKPEM-
NeHHA BMHOpYOro nNpasa AK aBTOHOMHOI ranysi HaLioHaAbHOro NpaBa, Lo
3yMOB/IEHO Nepeaycim 3pOoCTaHHAM 3HAYeHHA CYCMiNbHO-NONITUYHOTO iH-
cTUTYTY BMBOPIB i BiANoBiAHO BMHOPYOro npasa Ana GYHKLIOHYBAHHSA Cy-
YaCHOT AEMOKPATUYHOI AepPrKaBKM Ta rPOMagAHCLKOro cycninbeTea. OgHMM
i3 HaCcNiAKiB TaKOro 3pOCTaHHA CTaN0 3HAYHE PO3LUMPeHHs obcAry cycninb-
HWX BiZLHOCWH, LLLO BOHO PEry/to€, Ta YCKAALAHEHHA BHYTPIWHbOT CTPYKTYPU
BMbopyoro npasa. Mo-Apyre, BaroMoo NiZCTaBoO BUOKPEMIEHHA CUCTe-
MW HOPM, LLO PEeryatoloTb BUMOOPYI BiAHOCMHM, 3-MOMIXK iHLIWX NPaBOBUX
HOPM € fAKiCHa OAHOPIAHICTb BIAHOCKH, LLIO BMHMKAIOTbL Y 3B’A3KY 3 niaro-
TOBKOLO i NpoBeAeHHAM BMOOPIB yCix TUNIB i BUAIB (OpraHiB AeprKaBHOI BNa-
[N, OpraHiB MiCLLeBOro CamoBpPAAYBaHHS, MOro Nnocaaosmx ocib). Mo-TpeTe,
Habarato BMPA3HILLOK, AKLLO NOPIBHATM 3 METOAaMWM AEAKMX iHLIMX ra-
Ny3el npaBga, € cneundika MeTogoN0rNYHOro IHCTPYMEHTAPIO NPaBOBOrO
PeryntoBaHHA, BAAcTMBOro BMOOpYOMY npaBy. [1o-4eTBepTe, BaXK/IMBOIO
NigCTaBO BMOKpeM/IeHHs BMOOPYOro npaBa B aBTOHOMHY rafy3b npasa
€, OKPIiM TOro, BMCOKMI «CTyniHb BHYTPIiLIHbOI OpraHisaLii (cMcTeMHoCTi)
BMBOPYOro Npasa, HaBiTb BCynepey BiACyTHOCTI Moro koamudikauii»”. Liein
HeOoNiK MOro CMCTEMHOCTI B YKpaiHi Helwo4aBHO NOA01aHO 3aBAAKN yXBa-
NeHHo Bubopyoro Koaekcy.

YyKe OCTaHHbOro AECATUNITTA HE Ti/IbKM BUOKPEMJIEHO, a 11 33 aHa/IOTIED
[0 HU3KM EBPONENCBHKMX AeprKaB, Hacnpas/i odilinHO BU3HAHO OKPEMOIO
rany33to BITYN3HAHOI CUCTEMM NPaBa MyHiLMNanbHe Npaso. [liaTeepareH-
HAM LbOTO € A0Al@aBaHHA MOro A0 HOMEHKNATYPU CrneLiabHOCTel i3 3aXu-
CTY AMcepTaui Nopas 3 KOHCTUTYLLIMHMM NpaBom, Aka Byna A0 HeAaBHbLO-

M. Kopeubkoro HAH Ykpainu, 2012. C. 24, 28 Ta iH.
KntoukoBcbkuit 0. B. MpuHUMNM BUGOpUYOro nNpaBa: AOKTPUHANbHE PO3YMIHHA, CTaH Ta NEPCNeKTUBU
3aKoHOAaBYOI peanisauii B YKpaiHi: MoHorpadis. K.: BAITE, 2018. C. 40.
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ro yacy. Po3TawyBaHHA MOro B OAHOMY 3 KOHCTUTYLLIMHMM NPaBoM Pagy €
[LOKa30M TOTO, L0 BOHO «BUPOCA0» CaMe 3 KOHCTUTYLIMHOro npasa.

3HAaYHO paHiwe BiA HbOrO BIAOKPEMMUAMCA, CTaBLWIM CAMOCTIMHU-
MW Tafny3sMM HaLioOHANbHOro npaBa, afMiHICTpaTMBHe npaBo, ¢iHaH-
COBE MPaBo TOLLO.

BrvKknageHe Aa€ niacTasy BBaXKaTw, LLO NPOLEC NONICTPYKTYpPU3aLLl Ha-
LiOHAIbHUX CUCTEM MpPaBa, 30KPEMa Yepes BiAOKPEM/IEHHA Bif KOHCTUTY-
LiMHOTO NpaBa HOBWX rafly3ei npasa, TPMBaTUME M Hadani.

Be3nepcnekTMBHO «yTPUMYBATM» Ha3BaHi 1 MalbyTHi HOBIi HOpMaTMB-
Hi YTBOPEHHS B MeXaxX KOHCTUTYLiIMHOro npasa Ha npasax Moro nigrany-
3en, iHCTUTYTIB Towo. Mo-neplue, TPAAMULiINHI NiAXOAN A0 KOHCTPYHOBAHHA
CTPYKTYPU KOHCTUTYLLIMHOIO NpaBga 3a NPUHLMMOM «POCINCbKOT MaTPbOLL-
KM» — «HaZrany3b», sika iHTerpye B cobi CyMixKHi ranysi (Tuny napnameHT-
CbKoro, BMbopyoro, cyaoBOro TOLO), WO TaKoXK MOAIAATL Ha nigranysi
M cyBIHCTUTYTH, AKI MICTATb HM3KY NMPOCTUX IHCTUTYTIB, WO CKAAZAOThCA 3
NPaBoOBMUX HOPM, METOAONONMYHO 3aCTaPININ M Y KOHCTUTYLLIMHOMY Mpasi He
NpaLLotoTb. BOHM HEe BPaXoBYHOTb 3pOCTAtOHOro AMHAMI3MY Cy4aCHOTO CycC-
NiIbHOrO, 30KPEeMa NOJIITUYHOTO KUTTA 1 3yMOBIEHUX HUM CYTTEBUX 3MiH Y
chepax, 0b6caAsi Ta 3MiCTi KOHCTUTYLLIMHOMO peryatoBaHHA Ta NPOLEeCiB Noi-
CTPYKTYpPM3aL,ii HaLiOHaAbHOI CMCTEMM NpaBa.

Mo-gpyre, BUOKPEMIEHHSA HA3BaHMX, @ B MalMbYTHbOMY M iHLWWX rany-
3ei, AK aBTOHOMHWX A€ 3MOry KOHCTUTYLLIMHOMY Npasy 3BiIbHUTMCA Bif,
NPEeTEeH3sI Ha BCEOCANXKHICTb, YHIBEPCANbHICTb peryntoBaHHA HaBiTb TUX Bia-
HOCWH, AIKi MatoTb MNOAITUYHNI 3MICT, 30CepeamBLLMCh NepeBaXKHO Ha 3aca-
[ax iXHbOro PeryatoBaHHA.

Mo-TpeTe, cnig ypaxoByBaTK, WO MNOAIA CUCTEMM MNpaBa Ha ranysi Ta
iXxHE 06’eaHaHHA — NybaiyHe 1 npuBaTHE NPaBO, TUNOBUIA ANA KOHTUHEH-
Ta/bHOI NPaBoOBOi ciM'i, BNACTMBUI He BCiM NpaBoBUM cim’am. MNpoTe ue
He 3aBaKa€ KOHCTUTYLOHaMiCTaM — NpeAcTaBHUKAM LMX NPaBOBUX CiMel
NANiAHO PO3BMBATM KOHCTUTYLIMHE NPaBO Ta BM3Ha4YaTK MOro micle B Halli-
OHa/bHil NpaBoBii cnctemi. MpMKNaaoM € NpaBoBa cnuctema Bennkobpu-
TaHii, AnA AKOoi, Ha BiAMIHY Bifg, NPaBOBMX CMCTEM CiM'i KOHTUHEHTA/IbHOTO
npaga, Hikonn He Byno BAacTMBE BMOKPEMEHHA CYKYMHOCTI HOPM, LLO
PEeryaroTb BiAHOCUHM BAAaAaPtOBaHHA, B aBTOHOMHY rasly3b AePHKaBHOIMO
npasa uM niacucTemy nyBAiYHOro Mpasa. IX 3aBXAW PO3MAAanu i npo-
OOBXYIOTb PO3MNAAATA B LUMPLLIOMY KOHTEKCTI — KOHCTUTYLiIMHOIO Npasa,
npeameT AKOro He 3BOAMBCA A0 PEryatoBaHHA BIAHOCKMH BAaZaptoBaHHA.
Ta My Nigpy4YHMKax 3 KOHCTUTYLIMHOro Npasa, BUAAHWX Yy KpaiHax, NpaBoBi
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CUCTEMM AKWUX HaNeKaTb 40 KOHTMHEHTabHOI NpaBoBOi Cim’i, 30Kkpema i
MOCTCOLiaNiCTUYHMX KpaiHax (OKpiM BinbLIOCTI NOCTPaAAHCbKKX), MOTO Xa-
PaKTePUCTMKa AK raaysi HallioHaAbHOTO NPaBa HWMHI MaliXKe He 3yCTPiYaEeTb-
cA’, Xou AiepyKaBHe Npaso, 3a TPaAMLiElD, NPOAOBKYIOTb 3apaxoByBaTh A0
nybniyHoro npasga.

OTxKe, NpeaMeT KOHCTUTYLLIMHOrO nNpaga, 3 04HOro BOKY, OXON/IIOE He
BECb KomnaeKc (0bcar) BiAHOCKMH HaBiTb MOAITUYHOIO 3MICTY, @ TiNIbKM Ti
3 HUX, AKi € 6Aa30BMMM, BM3HAYANbHUMKN ANA LIET chepn KUTTEAISNbHOC-
Ti. 3 iHWOro 60Ky, NPeAMET KOHCTUTYLLIMHOTO NpaBa He cnia obmerkysa-
TV MNONITUYHMMM BiIAHOCMHAMW BNadaptoBaHHA. KOHCTUTYUiMHe npaBo
BM3Ha4yae 6a30Bi, BUXiAHI 3acaan PEryitoBaHHA B YCiX iHLIMX HaWBaXKAN-
BilWMX cdepax XKMTTA CycninbCTBA M AepKasM, Hacamnepes Nos'a3aHmx 3
OCHOBaMM MPaBOBOrO CTAaHOBMLLA OCOBUCTOCTI Ta 3HAYEHHAM AepPKasy B
noro 3abe3neveHHi.

TakWI Nigxia He po3mMMBaE NpeameTa KOHCTUTYLLIMHOIO NpaBea, a, Hasna-
KW, pOBUTH MOro BM3HAYEHILMM | AMHAMIYHIWWM. BiH aae 3mory BKAtOYaTH
B OpOIiTy KOHCTUTYLLIMHOIO NpaBa HOBI BiIHOCKMHM, NiIABULLEHWNA CyCNiNbHWIA
iHTepec A0 SKMX 3yMOBAEHUI CyYaCHUMM BUKAMKamM (NoTpeba B 3aXMCTi
[OBKINAA, 3abe3nevyeHHa eKoorivyHoi, iHbopMaLinHOI Ta iHWOoI 6e3neku
Towo). AK CBIAYMTb AOCBIA, iHWMX KpaiH, BU3HaYeHHA Ba30BMX 3acaf, pe-
ryJIt0BaHHA LMX Ta IHWWX HOBMX BIAHOCWH CTAa€E NPeaMeTOM KOHCTUTYLI |,
BiANOBIAHO, KOHCTUTYLLIMHOrO NpaBa A40BOI YacTo.

Y KOHCTUTYLiMHOMY NpaBi ABCTpIi, HaNpuKAaz, cneLianbHy yBary npuii-
JIAIOTb TaKili MOKM L0 €K30TUYHIN A5 BITYN3HAHOTO KOHCTUTYLIMHOMO npa-
Ba chepi Ak 3axucT TBapuH (Tierschutz)™.

Po3KpurBatoum NpmMpoay Cy4aCHOro KOHCTUTYLLIMHOMO nNpaga, ciig 3sep-
HYTM yBary Ha Lie OA4HY MOro HaZ3BMYaMHO BaXKAMBY 0COBAMBICTb — BUXIL,
33 MeXi CyTO HaLLiOHA/IbHOrO, BHYTPILLIHbOrO NpPaBa KpaiHu.

AKWO npeameT peryatoBaHHa 6inbliocTi KoHcTUTyuin XVII-XIX cTonite
obmerkyBanu 34ebinblioro NOMOKEHHAMMW MPO OpraHisauito AepKaBHOI
B/lagM Ta npaBga i ceoboamM rpoMaasaH, TO 3rooM A0 HUX A0A3AMN NONOXKEH-
HA, NPUCBAYEH] 30BHIWHBLOMNOMNITUYHUM GYHKLIAM AepKaB. Yneplue Taki
nonoxeHHsa 3’asuanca y PpaHuy3bKin KoHcTUTyLii 1791 poky. Llonpaeaga,
BOHM CTOCYBanMCA AunLie Biamosn PpaHuii Big 3arapOHULLbKUX BiliH.

Katz A. Staatsrecht: Grundkurs im 6ffentlichen Recht, (Jurathek Studium), 2010. P. 446.

Berka W. Verfassungsrecht: Grundziige des Osterreichischen Verfassungsrechts fiir das juristische
Studium. Verlag. Osterreich, 2016.; Garlicki L. Polskie Parvokonstytucyine. Zarys Wykladu. Wydanie 14.
Warszawa, 2010.
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MUTaHHA BilAHM 1 MMPY Ta cnocobiB PO3B'SA3aHHA MiXKHAPOAHMX CNOpPIB
nepesBaxKaam TaKOXK Y KOHCTUTYLLIAX HACTYMHMX iICTOPUYHMX Nepioais. Tinb-
Kun nicna [pyroi cBITOBOI BiiHW B KOHCTUTYLAX CTaNM 3’ ABAATUCA NOMOMKEH-
HA, WO 3aKPIiNATb WMPLWKIA CNEKTP NPUMHLMMIB MiXXHapOAHOro npasa.
MalixKe BCi Cy4acCHi KOHCTUTYLIi NPOroaowWwyoTb NiANOPAAKOBAHICTb CBOEI
30BHILHBbOMNOAITUYHOI AiANBHOCTI 3araibHOBU3HAHMM NMPUHLMAAM MiXKHa-
POAHOro NpaBa, xo4 34e6iNbLIOro 1 He 3aKPINIOTb IXHIM Nepenik.

Liboro npaBmna AOTPUMYETLCA TaKoXK KOHCTUTYLA YKpaiHK (cTaTTa 18).
BiNbWIiCTb KOHCTUTYLA MICTUTb TAaKOXK MOMIOXKEHHA WOoA0 NOPAAKY YKNa-
[eHHA | paTudikaLii MiXKHapoAHUX AOroBOpPIB Ta iXHLOro MiclA B Hallo-
HanbHiN NpaBosin cucTemi (cTatTa 9 OcHOBHOIO 3aKoHY YKkpaiHu) Toulo. Lie
CBiAYMTb MPO Te, WO AeAKi MONOXKEHHA KOHCTUTYLIM | BiANOBIAHO KOHCTU-
TYLiHOro Npasa, MatoTb HaAHaLiOHaNAbHE 3HAYeHHA, YyOCobat04YM Moro
3B’A3KM 3 MiXKHAPOAHMM NPaBoM. IM 3a3BMYaii, Ha BiAMIHY Bif, BITYN3HAHMX
NigPYYHMKIB, NPUAINEHO A0BOANI 3HAYHY yBary B NiAPYYHMKAX 3 KOHCTUTY-
LiMHOro Npasa, BUAAHUX Y 3axigHux KpaiHax'. Lle € 40aTKOBUM aprymeH-
TOM Ha KOPWUCTb BPa3MBOCTI PO3MALY KOHCTUTYLIMHOMO MpaBa /uLWe AK
ranysi HauioHaAbHOro Npasa.

BiAHOCMHWM KOHCTUTYLIMHOrO i MiXKHapoAHOTO NpaBa, AK NiATBEPAKYE
CBITOBWMI A0CBIA, € AOBOAI CKAAAHUMMU. Li CKnagHoLi 3yMOBAEHI BHYTpIlLLI-
HIMM M 30BHILIHIMW YNHHUKAMW, HaNEXHE YCBIAOM/IEHHA AKMX MAE CyT-
TEBE 3HAYEHHSA AK ANA KOHCTUTYLIMHOT Teopii, TaK i A8 NPaKTUYHOI topU-
[MYHOI (@ YacTo M He TiNbKK lopUAMYHOI) AisnbHocTi. Mpo ue NTUMeTbCA B
nigposaini 1.3.

OTXKe, KOHCTUTYLMHE NPaBO 33 CBOEK NPUPOAO Habarato macwTab-
Hilwe 3a chepoto CBOro pery/toBaHHA Ta MeToAammM TPAAULiIMHOT ray3eBoi
andepeHuiauii npaea. BoHo ctaHoBUTL 0cobimBy 6a30By nigcucTemy Halli-
OHa/IbHOTO NpaBa, Moro GpyHAaMeHTaIbHY OCHOBY, € CUCTEMOCTBOPIOBAb-
HMM CTPUXKHEM YCIETI NPaBOBOI CUCTEMMU.

.

Berka W. Verfassungsrecht: Grundziige des dsterreichischen Verfassungsrechts for das juristische Studium.
Verlag. Osterreich, 2016. S. 78-112.
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1.3. CniBBigHOIIEHHA KOHCTHTYLWiHHOIO
H MiZKHapOAHOro nmpasa

1.3.1. feHe3UC NUTaHHA Ta AOro aKTyanisalia B ymoBax CydacHUX
rnobanisauiiHux npouecis

Mpobiema cniBBiAHOWEHHA BHYTPIWHbOAEPHKABHOMO 1 MiXKHapOAHOTO
MpaBa TaKa X AaBHA, AK | MiXAeprkaBHa NpaBoBa CNiBnpaLa.

MpoTe Ti aKTUBHE AOKTPUHANBHE OCMUCIEHHA po3nodann anwe y XIX
CTOAITTi. XO4 MOro 1 3ano4aTKyBaan NPeACTaBHUKM BHYTPIWHBbOTO, 4O TOrO
¥ Came AeprKaBHOro Nnpasa, 30Kpema Taki Bifomi HiMelbKi daxiBLj B LiK
LapuHi, ak-oT: M. NlabaHa, I. EnniHek, P. lepuHr Ta iHWIi, — 4OCUTb CKOPO
LEHTP AOCAIAMKEHHA LEl Npobaemmn NepemicTMaM B MixKHapoaHe npaso.
3a OCTaHHI NiBTOpa CTOAITTA MPaBO3HABL,-Mi*KHAaPOAHWUKM i1 NPUCBATUAN
6e3ni4 npaup, 30Kpema MoHorpadiyHnx. Paxisuj 3 MiKHapoAHOro Npaga M
[0Ci NPOAOBKYIOTb 33/1aBaTN TOH B OCMUCAEHHI Ha3BaHO! NpobiemaTuKy,
NPWHaMMHI Ha NOCTPaAAHCHEKOMY MPOCTOPI.

TUM Y4acom, fIK CBIAYNTb 3apyDiKHUI | BITYN3HAHMI A0CBiA, Npobaema
CrniBBiAHOWEHHA HaLioHaNAbHOro, 0Cob/MBO KOHCTUTYLIMHOIO M MiXKHa-
POAHOrO NpaBa, Ma€ ACKPABO BMPAXKEHNN MiXAMCLMNAIHAPHMIA 3MICT.

Yumano NpMHUMIOBMX MUTaHb Li€i NpobaemMaTMKn 3aaMWatoTbCs ro-
CTPOAMCKYCIMHUMM, | AKi HE MOXYTb PO3B’A3aTV Ti/IbKU MPaBHUKU-MIXKHA-
POAHMKK. N5 LbOro MOBUHHI JOKAACTU CMiIbHUX 3yCW/b GaxiBLj 3 MiXKHa-
POAHOrO M KOHCTUTYLIMHOTO NpaBa.

Cepen uyx npobaem cnif, Ha3BaTh, 30KPeMa, NUTaHHA, WO € 34ebinb-
LIOro NPeaMeTOM KOHCTUTYLIMHOrO peryatoBaHHA: Npo Micle MixKHapoa-
HWX AOroBOPIB i 3arabHOBM3HAHMX MPUHLUMMIB Ta HOPM MiKHaPOAHOro
npaBa B HaLLiOHA/IbHIM NPaBOBIN CUCTEMI; NPO KOHCTUTYLiMHI NiACTaBM, 3a-
cobu 11 cnocobu NoAoNAHHA KON MiXK MiKHAapPOAHMMM A0roBOPamM Ta
HaLiOHabHMM 33KOHO4ABCTBOM TOLLO.

Ona YKpaiHu Ui nuTaHHA 0cobiMBO aKTyasibHi, OCKiZIbKM BOHa novana
HabyBaTW CamMOCTIMHOrO AO0CBiAY iXHbOrO PO3B’A3aHHA Ti/IbKK NicAs 340-
6yTTA HesaneXkHoCTi. Bpakom Takoro AocCBiay, O4eBMAHO, 3HAYHOKD MipOto
MOMHa NOACHUTU AK HaA3BMYAMHO WNMPOKMIA Aiana3oH niaxoais (ax Ao Ai-
aMeTPanbHO NPOTUNEKHMX) A0 PO3B'A3aHHA 3a3HAYEHMX NMUTAHb Cepes, Bi-
TYMBHAHWUX PaxiBL,iB, TAK i HEBU3HAYEHICTb OKPEeMUX MNONOKEHb KOHCTUTY LT
YKpaiHu, WO peryatoroTb Li MMTaHHA.
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lllopa3 6inbWNN BNAMB MiXKHAapPOAHOIO MpaBa M MidKHAPOAHUX MNpa-
BOBMX CMCTEM Ha HaljiOHa/bHe MpPaBO, HalioHa/bHIi NPaBOBI cMCTEMM Ta
iXHi ciM'T — 0ZlHa 3 XapaKTePHMX O3HaK NpoLeciB rnobanisallii B cydacHOMy
CBITi, IO HE CNPOMOMKHI 3aNepedynTh HaBiTb 3aneKkni aHTurnobanictn. Ha-
NpPAMK M cnocobu LbOro BMAMBY 3anexaTb Bifg, Pi3HUX YMHHMKIB, OOHUM
i3 BU3HA4YaNbHMX cepef, HUX TPAAMLIMHO BBAXKatoTb MPUXMUAbHICTb TiEl UM
IHLWOT AepaByM A0 BiANOBIAHOI KOHLENLT CNiBBIAHOWEHHA HALLIOHANbHOIO
M MiXkHapO4HOro npasa — AyaniCTUYHOT YM MOHICTMYHOI . TIpOTE OCTaHHIM
Yyacom nia BNAMBOM robanisaUiMHUX M iHTerpaLiMHMxX NPOLLECiB Pi3Ki Mexi
MiXK LMK KoHUEeNUismmM aeaani binbliue poammeatoTbes. MpMHaNMHI B KOH-
CTUTYLINHIM Teopii Ta NPaKTUL BiNbLIOCTI KpaiH y YUCTOMY KNaCUYHOMY BU-
FALI BOHM MalKe He TpanaaTbCA, NOCTYNAYMUCh Pi3HMM BapiaHTam TaK
3BaHUX TBPUAHUX KOHLENLM — «MOMIPKOBAHOrO Ayaniamy M NOMipHOro
MOHI3MY», KCTPMMAHOTrO Ayani3amy», «PeaniCTUYHOro Ayaniamy», «aianek-
TUYHOTO Ayaniamy» TOWLO, YIO0BUTU BIMIHHOCTI MiXK AKMMW Y4aCTO TaKOX
[OCUTb CKAaAHO .

Baromilummum 3a Ui KoHUenuii, wob 3’AcyBaTh CNiBBIAHOLIEHHA HaLjo-
Ha/IbHOTO M MiXKHAPOAHOro NpaBa, € TaKi YNHHMKU, AK-OT: HaLiOHa/bHI
TpaamLii, CTyNiHb IHTErPOBAHOCTI TUX YM iHWKX Aepas (i, BignosiaHoO, ix-
HiX MPaBOBMX CUCTEM) Y MiXKHAPOAHY CNiNbHOTY 1M perioHanbHi MiXKHapoa-
Hi opraHi3auji, BMbpaHUI AeprKaBaMM BEKTOP MONITMYHOrO Ta MPaBOBO-
ro PO3BUTKY TOLLO.

AK cBiAYMTbL 3apybidKHMIM OOCBIA, cCaMe Bif, LUMX YMHHWKIB nepeaycim
3a/1eXaTb HalioHa/bHi 0COB/IMBOCTI KOHCTUTYLLIMHOIO pPerytoBaHHA M-
TaHb, NOB'A3aHMX i3 B3aEMO/IEI0 HALLIOHAIbHOIO M Mi*KHAapPOAHOro Npasa,
LLLO CYTTEBO BIAPIZHAETLCA B PI3HUX KpaiHax. Lle BMABNAETLCA, 30KpeEMa, Y
BM3HAYeHHI NPUPOAN, CTAaTyCy M MicUA MiKHAPOAHWUX A0roBOpPIB Y Halio-
Ha/IbHi NPaBOBI CUCTEMI, CTAB/IEHHI Aep»KaB 40 B3aEMO3B’A3KiB 3ara/ib-
HOBM3HAHWX MPUHUWUMIB | HOPM MiIXKHAPOAHOIO MNpaBa Ta HaLIOHaNAbHOI
NpPaBOBOI CMCTEMM, CMNIBBIAHOWEHHA HOPM MiXXHApPOAHOro Npasa i Hauio-
HaNIbHOI KOHCTUTYLIT TOLLO.

[uB.: Mepeskko O. O. MpaBo MixkHapoAgHMX LOrOBOpIB: CydacHi npobaemu Teopii Ta NpaKTUKKU: MoHorpadis.
K.: TakcoH. 2002. C. 275-276; Casuyk K. O. MexaHi3m B3aeMogji MixkHapoAHOro npasa 3 HaLioOHaNbHOO
NpaBoOBOI cUCTEMOLO YKpaiHu. MexaHi3m eapMoHizayii 3akoHodascmea YkpaiHu 3 esponelicokum ma
MIiXCHapPOOHUM NPpa8oM: HayKoBa AonoBiab. K., IH-T aepkasu i npasa im. B. M. Kopeupbkoro HAH Ykpainu.
2011. C. 28-49.

[Oue.: lWampait B. B. o NUTaHHA AOKTPUHU CNiBBIAHOLIEHHA MiYKHaPOAHOrO AOrOBOPY Ta KOHCTUTYLLil-
Horo npaBa YKpaiHu B yMOBax eBponeicbKoi iHTerpauii. [lpaso i epomadaHceke cycninscmeo. 2015. N
2. C. 22-32, 25; Crpenbuosa O. B. KoHcTuTyLioHani3aLia npouecy acoujiauii YKpaiHu 3 EBponeiicbknum
Coto3om. Teopia Ta NpaKkTMKa: MoHorpadis. K.: Npasosa eaHictb, 2017. C. 429.
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1.3.2. KoHcTUTYyUiliHe NnpaBo i MiXKHapoaHi gorosopum

MixkHapoaHi A0roBopK BiNbLLICTb CyYaCcHMX AeprKas BM3HAOTb YacTu-
HOO HaL,iOHaIbHMX MPaBOBUX CUCTEM.

MpoTe neBHi CKNaAHOLL 3 BUSHAYEHHAM IXHbOro MicCliA B HaLiOHabHIM
NPaBOBi CUCTEMI BUHMKAIOTb YXKE TOMY, WO KOHCTUTYLIT Pi3HUX Aep:kas
BX»WMBAOTb Pi3HY TEPMIHOMOTIIO: MiXKHAPOAHI AOrOBOPU BU3HAOTb «4aCcTU-
HOK HallioHanbHOI NPaBoBOi cucTeMU» (Hanpuknad, B Anbanii, EcToHii,
Nutei, Nonblui, Pocii), «yacTnHolo npasa denepauii» (PPH), «yacTnHolO
BHYTPILWHbOrO NpaBonopaAAKy» (HanpuKkaaa, B lcnaHii, XopBsarTii), YyacTMHOO
BHYTPILLHbOrO (HaLioHaNLHOro) 3aKoHOAABCTBa (Hanpuknaa, y MiBHIYHIN
MakefoHii, Ykpaini). Lia pisHopiaHa TepmiHonoris noTpebye opuanyHoro
TNYMaYeHHS i, AK CBIAYMTb MPaKTMKa, AOCATTM Nif Yac LbOro NoTpibHoOi BK-
3HaYeHOCTI, @ TUM Naye yHIPiKoBaHOro PO3yMiHHA A7 BCiX AepKaB BaXKKO,
a 4acoM i NPOCTO HEMOX/NBO.

HeoaHO3HaYHO BMPIWYIOTb Pi3HI AeprKaBW TaKOXK MUTAHHA NPO Npu-
poAay MiXHapOAHMX O0roBOPIB, WO CTAHOBAATb YACTMHY HaALIOHANbHOI
NpPaBoOBOI CMCTEMM. BiNbLICTb 3 HMX 3aPaxOBYOTb A0 TaKMX AOrOBOPIB YCi
paTMdiKoBaHi, BiANOBIAHO A0 BM3HAYEHOI 3aKOHOM MpoUeAypPU, MixKHa-
POAHI AOrOBOPU, AEAKI X — INLIE HANEXHO CXBaNeHi MiIXXHAapOAHi 40roBo-
pu Woao npas i ceoboa noamHu (Hanpuknaa, ChosaddnHa, Yexia, Edionis,
BeHiH, Magarackap).

MpoTe HalbinbWwi po3biXKHOCTI B CTABAEHHI Pi3HWUX AepKaB A0 ChiB-
BIAHOLWEHHA MiXHAapOAHMX AOrOBOPIB, AKI CTa/M YAaCTMHOK HaLioHaNb-
HOT NPaBOBOI CUCTEMM, i3 3aKOHAMM M IHLWMMMN HOPMATUBHMMM aKTaMK 3a
IOPUANYHOI CUA00. B 04HMX, x0o4 | HebaraTbox, AeprKaBax HaNexXHO yKaa-
OEHWNI | CXBANEHWUN MiXKHAPOAHWI AOTOBIP MA€E NPIOPUTET Had, BHYTPILHIM
npaBOM 3aranom. B iHwmx (ix 6inblUicTb) — BU3HAIOTb MPIOPUTET MiKHaPOA-
HWX AOroBOpPIB MWE HaZ 3aKOHAMM M IHWKWUMM HOPMATUBHUMM aKTaMK He-
3a/1€}KHO Bif, Yacy HabyTTa HUMM YMHHOCTI — A0 paTudikalii 4orosopy un
nicna. We iHwi — gotTpumytoTecs NnpuHumnny lex posterior derogate priori,
3ri4HO 3 AKMM MIXKHAPOAHI JOrOBOPU OAEPKYIOTb NepeBaXkanbHy CUNY Haf,
nonepeaHimM 3aKOHOAABYMMM aKTaMK, NPOTE HAa HUX MOXKYTb BNANBATU
HaCTyMHi 3aKOHOA4aBYi akTU. HapewTi cTaTyc NeBHUX BUAiB 4OrOBOpIB (34e-
6iNbLWIOro TUX, WO He NoTPebytoTb paTudiKaLli) 3a3BMYaN HUKUMIA HiX CTa-
TYC 3aKOHO4AaBYMX aKTiB. [edAKi X AeprKaBu, cepes HMX | YKpaiHa, NUTaHHA
Npo LPUANYHY CUAY MiIXKHAPOAHMX AOrOBOPIB, WO CTaAM YaCTUHO Hali-
OHa/IbHOI MPaBOBOi CMCTEMM, Ta IXHBOrO MiCcLA B iEpapxii Axkepen npasa B
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KOHCTUTYLiAX y3araai OMMHatoTb. Lle cnpuinHmnio pisHy, 4acTo AiameTpanb-
HO NPOTUNIENKHY iIHTEPNPETAL,iO LIbOro NUTAHHA Y BITYM3HAHIN NiTepaTypi.

OfHi aBTOpU BBAXKAKOTb, LLO, 33 JIOTIKOK CTaTTi 9 KOHCTUTYLIT YKpaiHw,
AKa pPeryntoe NUTAHHA CNiBBIAHOWEHHA MiXHAapOAHWX AOrOBOPIB i Haui-
OHa/IbHOTO 33aKOHOAABCTBA YKpaiHW, MOro 4acTUMHY CTaHOBAATb AMWE Ti
MiXXHapOAHI AOroBOpPM, 3roay Ha 0HOB’A3KOBICTb AKMX Haana BepxoBHa
Paga Ykpainu'. TiNbKM BOHM MalOTb NepeBary Haj, BHYTPILLIHIMM 3aKoHaMM
M IHWMMN HOPMATUMBHUMM aKTamm (OKpim KoHcTuTyuji). MixHapoaHi ao-
roBOpPM, AKi He NOTPebytoTb TaKoi 3roan, TOHBTO He NianAratoTb paTUdiKaLi
BepxoBHot0 Pafoto, 4YacTMHOK HaLiOHAIbHOTO 3aKOHOAABCTBA HE CTatoTh,
TOMy He HabyBatoTb 060B’A3KOBOI OPUANYHOT CUAM ANA BHYTPIWLHbOAEP-
*KaBHMX cyb’eKTiB. 3BiacK iHKOAM POBNATL BUCHOBOK, LLO 3060B’A3aHHA 3a
LMW MIXHAPOAHUMM A0rOoBOpamMM YKpaiHa MOsKe He BMKOHYBaTW . IHLLi
CTBEPAKYIOTb, WO paTMdIKOBAHMM NapnameHTOM YKpaiHM MiKHapPOAHWN
JOroBip Yepes yxBaneHHs 3aKoHy 06'EKTUBHO Mae Uy 3akoHy. Moro cnis-
BiAHECEHICTb i3 3aKOHAaMM 33 3MICTOM I HacniAKamMK 34iMCHIOBAHOTO pe-
rytOBaHHA MOBWHHI BU3HAYaTK 33 NPUHLMNOM «HACTYMHWIA 3aKOH CKaco-
BY€ nonepeaHin»”™". ToBTO NUTaHHA NPO iXHIO OPUANYHY CUAY BUPILLYIOTb
BiAMOBIAHO [0 BXe 3rafyBaHOro NpuHuUmMny lex posterior derogate priori,
OCKiNbKK cTaTTA 9 KOHCTUTYLIT YKpaiHKM, Ha BiAMIHY Bif, iHWMX KOHCTUTY-
Wi, He BU3HAE NPUMaTYy MiXKHAapOAHOro Npasa Haj, HaLiOHAaNbHMM 3aKo-
HoaascTBOM Ykpainn™ . Lle iHwWi AOTPUMYIOTBCA NO3MLI, WO 4aCTUHO
HaLiOHAaIbHOTO 3aKOHOZABCTBA YKPaiHW CTAltOTb He NUWe MiKAEPKABHI
[oroBopw, Wo patndikysana BepxosHa Paga YkpaiHu y dopmi 3aKOHY, a 1
MiXKypAOo8i 1 Bigomyi gorosopu” . HeBM3HaHHA iX YaCTUHOKO HaLlioHa b-
HOro 3aKOHOAABCTBA, Ha AYMKY NMPUXUAbHUKIB Takoi No3uuji, no36asnse ix
IOPUAMYHOIT CUAK 1 POBUTL HEBMKOHYBAHMMM, HABITb AKLLO BOHW CTBOPHO-

KOHCTUTYLifA YKpaiHW: HAayKOBO-MPaKTUYHWUIA KOMEHTap. HayioHanbHa akademis npasosux HayK YKpaiu.
2-e BuAa. Xapkis: MNpaso, 2011. C. 72.

HaszapeHko O. A. MixkHapoaHi AoroBopu YKpaiHu B CUCTEMI AyKepen KOHCTUTYLiMHOro npasa YKpaiHu:
asToped. AUC..... KaHA,. lopua. Hayk. 12.00.02 - KoHcTUTyLiHe npago. K., 2006. C. 14.

LLlanosan B. CUCTEMM HALiOHANBHOTO Ta MiXXHAPOAHOIO NPaBa i KOHCTUTYLIMHE PeryntoBaHHA. BicHUK
KoHcmumyuyitiHozo Cydy YkpaiHu. 2004. Ne 2. C. 61-80.

Crkomopoxa B. OKpemi NUTaHHA iMN1emeHTaLii HOPM MiXXHapOZAHOro NPaBa i KOHCTUTYLiHA PUCANK-
uin Ykpainu. YkpaiHcoekul yaconuc mixcHapodHozo npasa. 2002. Ne 1. C. 6-11; Okpema aymka cyaai
KoHctutyuiitHoro Cyay YkpaiHu B. Lanosana npo cnpasy LWoAO BignosigHocTi KOHCTUTYLT YKRpaiHu
(KoHCTUTYUHOCTI) nonoxeHHs ab3auy 2 yacTnHK 1 ctaTTi 39 3akoHy YkpaiHu «[po BuLLy ocBiTy» (cnpasa
NPO rPaHUYHMI BiK KaHAMAATA Ha NOCay KepiBHMKA BULLOTO HABYAIbHOTO 3aK1aay) Bif, 7 avnHa 2004 p.
URL: https://zakon.rada.gov.ua/laws/show/v014p710-04#Text (aata 3BepHeHHs: 24.04.2021).

[u.., HanpuKnag: 3a6oKpuubkuii I. I. Mpobaemm NpPaBoBOro CTaTycy MidKHapPOAHWUX AOroBOpiB YKpaiHu
y CMCTeMi AxKepen KOHCTUTYLiiHOro npaBaYkpaiHu. BicHuk HauyioHanbHoz2o0 yHisepcumemy «J/lbsiscbKa
nonimexHika»: LPUANYHI Hayku. 2015. Ne 825. C. 69-78, C. 73.
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0Tb MiXHapPOAHO-NPaBoBi 30608’A3aHHA ANA AepXKasK . YCi Ui BUOM MiK-
HapOAHWX AOrOBOpIB, BIANOBIAHO A0 BKa3aHOI NO3MLi, MatloTb NpiopuTeT
HaA, HauioHaIbHMM 3aKOHOAABCTBOM YKpaiHM B pasi KOAI3il MiXX HUMM.

OCHOBHI aprymeHTM Ha KOPUCTb Li€el NO3umLii 3B0AATL 40 TOrO, WO ue

BMM/IMBAE 3 KOHCTUTYLIMHOTO MPUHLMMY CYMAIHHOTO BUKOHAHHA YKpaiHoto
CBOIX MixkHapoaHWx 30608’ A3aHb (pacta sunt servanda)™, WO, CBOEID Yep-
Ok, 3yMOB/IEHO 3MiLLHEHHAM YHIBEPCANbHMX TEHAEHLLIN Y Cy4aCHOMY MixK-
HapoAHOMY CMiBTOBAPWCTBI, O AKOrO Ha/NEXMUTb 3aCTOCYBAHHA NMPUMATY
MiXKHapoaHoro npasa” .

Ha po3BuTOK abo K Ha 40434y [0 LMX apryMEHTIB YaCTO MOK/IMKAOTLCA:

® Ha cTaTTi 26 i 27 BigeHcbKOT KOHBeHLT «[1po NpaBoO MiXHApPOL4HWX
norosopiey 1969 poky (paTudikosaHoi YkpaiHoto 14 TpasHs 1986
POKY, KO BoHa byna e 8 cknagi CPCP), B AKMX 3adikcoBaHO, WO
«KOMEH YMHHWIA A0roBip € 0OOB’A3KOBUM A1A MOrO YYACHMKIB, i
AKUI CNig, CYMAIHHO BUKOHYBaTU» (pacta sunt servanda) Ta wo 1oro
«YYaCHWK HE MOXe MOCKIATUCh Ha MOJIOKEHHA CBOrO BHYTPILHBLOrO
npasa AK Ha BUNPABAAHHA 1A HEBUKOHAHHA HUM LOrOBOPY»;

® Ha YacTuHy Apyry cTatTi 19 3aKoHy YKkpaiHu «1po MiXHapoAaHi 40-
roBopu YkpaiHu» Bia 22 vepsHa 2004 poky (40 Uboro Aias 3akoH 3
aHaNoriYHOo Ha3Boto BiA, 22 rpyaHa 1993 poky), B AKOMY NPAMO BU-
3HaYaloTb: «...AKLIO MiXKHAPOAHMM 10roBOPOM YKpaiHK, AKMN HabyB
YMHHOCTI B YCTaHOBNEHOMY MNOPAAKY, BCTAHOBAEHI iHLII Npasuna,
HiX Ti, AKi NepeabavyeHo 3aKOHO4AaBCTBOM YKPaiHK, TO 3aCTOCOBYIOTh
npaBu/ia MiXKHAaPOAHOro A0roBopy YKpaiHmM»;

e Ha cTatTio 18 KoHCTuTyLii YKpaiHuM, BiANOBIAHO A0 AKOI «30BHill-
HbOMOITMYHA AiANIbHICTL YKpaiHM crnpamoBaHa Ha 3abe3nedyeHHsa i
HaLiOHaNbHMX iHTepeciB i He3nekn WAAXoM NiATPUMAHHSA MUPHOTO
i B3AEMOBUTiAHOro CNiBPOHITHMLTBA 3 Y€HAMM MiXKHAaPOAHOTO CiB-
TOBAPWCTBA 3a 3ara/IbHOBU3HAHUMM MPUHLUNAMMU | HOPMAMU MiXK-

*

HapoaHoro npasa»”™"";

ornr

BaiimypaToB M. A., bataHoB A. B., CangeHko U. . u ap. Kypc KOHCTUTYLMOHHOTO npaBa YkpauHbl. T. 1.
06was yacTb. OCHOBbI TEOPUM KOHCTUTYLMOHHOIO Npasa: y4ebHuK / nog pea. M. A. Baiimypatosa, A. B.
BataHoBa. Xapbkos. Ogucceid. 2008. C. 255; Ctpenbuosa O. B. KoHcTuTyLioHani3awis npouecy acouiauii
YKpaiHu 3 EBponeiicbknum Coto3om. Teopia Ta NpakTUKa: MoHorpadis. K.: Mpasosa eaHicTb. C. 435.
[OeHucos B. H. CtaTyc mixkHapogHux AoroBopis y KOHCTUTYLT YKpaiHu. BicHuk Akademii npasosux HayK
YKkpaiHu. 1997. Ne 1. C. 32.

EBMHTOB B. . MexayHapoAHbIi M BHYTPEHHMI NPaBonopAAOK B CTPYKTYpe MexAyHapoaHoro coobLe-
cTBa. Peanusayus mexoyHapoOHO-MPasossix HOPM 80 8HympuzocyoapcmeeHHoM npase. K., 1992. C. 26.
BypomeHckuii M. B. K Bonpocy o AeicTBnm Hopm MexyHapoAaHOro Npasa BO BHYTPEHHEM NpaBonopaaKe
YKpauHbl. MexdyHapoOHoe Npaso KaK 0CHO8A CO8PeMeEHHO020 MUPOMOPAOKA: KONEKTUBHAA MOHOTPa-
dua Liber Amicorum k 75-netuio npod. B. H. leHncosa / nog pea. A. . MenbHuka, C. A. MenbHuk, T.
P. KopoTtkoro. Kues-Opgecca: dPeHuke. 2012. 878 c.
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* Ha nonoxeHHs cTaTTi X [eknapaujii Npo AepKaBHWI CyBepeHiTeT
YKkpaiHu Big 16 nunHa 1990 p., dopmMyntoBaHHA HU3KM 3aKOHOAaB-
YMX aKTIB YKpAiHM WOAO NPIOPUTETHOCTI 3aCTOCYBAHHA AOrOBIPHMX
HOPM, Y pPasi KOAi3ilh MiXK HUMM 1 HaLiOHaNbHUM 3aKOHOAABCTBOM
YKpaiHu TOLLO.

He BaatouMCb A0 AOKNAAHOrO aHani3y BCiX Ha3BaHWX aprymeHTiB, 3ak-
LEeHTYMMO Ha OCHOBHWX 3ayBarax, AKi CNij, ypaxoByBaTW NiJ 4ac BUPILLEHHA
MUTAHHA NPO PUANYHY CUIY HOPM MIXXHaPOAHUWX LOrOBOPIB, Y pasi Koni-
3i MK HUMM 1 HaUOHAaIbHUM 3aKOHOAABCTBOM YKpaiHu.

Mo-nepuie, MiXkHapoAHWI Aorosip Yepes 3roay BepxosHoi Paaun Ykpa-
iHM Ha Moro 0boB’A3KOBICTL (Taka 3roga HabyBae Gopmu yxBaneHoro Bep-
XOBHOO Pafioto 3aKOHY MpPo paTUdiKaLlito MiXHapoAHOro AOroBOpY) BBO-
OATb Y CUCTEMY HalLiOHa/IbHOTrO 3aKOHOAABCTBa YKpaiHW. Lle 03Havag, wo
NONOXEHHSA paTudikoBaHoro BepxoBHoto Pagoto (a He Byab-AKOro) mix-
HapOAHOro A0roBOpPYy NOBUHHI HesnocepeiHbO 3aCTOCOBYBATU BITYM3HAHI
MPaB0O3aCTOCOBHI OpraHu. oAHWX 3acTepexeHb 3 Lboro npueoay KoHcTu-
Tyuis YKpaiHu, Ha BigMiHY Bif, KOHCTUTYLM iHWKX AepraB (cTaTTa 91 KoH-
ctutyuji MonbcbKoi Pecnybniky, Hanpuknag, obymosnaoe besnocepeHe
3aCTOCYBaHHA MiXHAPOAHOro AOrOBOPY BMMaAKaMM, KOM MOro 3acTocy-
BaHHS He 3a/1eXWTb BiZl YXBa/fleHHA 3aKOHY), He pobuTb. TobTO ouikyBaTH,
NOKM NONOMKEHHA A0roBopy ByayTb TPAaHCHOPMOBAHI B aKTW BHYTPILLIHbOIO
3aKOHOZaBCTBa, NPaBO3aCTOCOBHUM OpraHam YKpaiHu He noTpibHo. BoHn
3000B’s13aHi X 3aCTOCOBYBATM OAPa3y K Micas HabpaHHA paTUdiKOBAHMUM
Mi*KHapOAHWM AOrOBOPOM YMHHOCTI.

OfHo4YacHo paTMdiKOBAHWN MiIKHAPOAHWM AOroBip HabyBae noagin-
HOro 3MicTy. 3 04HOro OOKY, BiH 3a/IMWAETLCA AXKEPEIOM MiKHAPOAHOMO
npaga, WO perfiaMmeHTye 30BHiLLHI 3000B’A3aHHs YKpaiHu, a 3 iHWOro — cTae
OXKepesiloM BHYTPILWHbOIO, HaLLiOHaNbHOro Npasa YKpaiHu.

Mo-apyre, He CYMHIBAtOUMCb Y BaXKAMBOCTI AOTPMMAHHA YKpaiHOH
MPMHLMNY CYMIIHHOTO BMKOHAHHA B3ATMX Ha cebe mikHapoaHMX 30608'a-
3aHb (pacta sunt servanda), cnif, 3BepHYTM yBary Ha Te, WO Lei npuHLmMn
HbesnocepeHbo He 3adikcoBaHMIM B KOHCTUTYLT YKpaiHu, a BUNAMBaE i3 3a-
raIbHOBU3HAHWX MPUHLMMIB | HOPM MiXKHAapPOAHOrO NPaBa, AKMMK YKpaiHa,
BiANoBiAHO A0 cTaTTi 18 KoHCTUTYLi, AK i BifblicTb iHLWMX AepkaBs (cTaT-
TA 24 KoHcTuTyuii Boarapii, ctatta 135 KoHcTuTyUuii /Inteum, ctatta 8 KoHCTU-
Tyuii Mongosu, ctatts 17 KoHCcTUTyLiT Y36eKkuncTaHy Tolo), 30608’ A3yeThbes
KepyBaTMCA Y CBOIM 30BHILUHLOMNONITUYHIN AiANbHOCTI.
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| Xo4 ocTaHHA nNepebyBaE Mg OPUCOMKLIEID HE TiIbKM MidKHAPOAHMUX
opraHiB, a 1 YKpaiHu, WwWo, K 3a3Ha4yae M. B. bypomeHcbKuiA, «nepenbavae
He3yMOBHY 3MOTY OLiHIOBAHHA TaKOT A4iA/IbHOCTI HALLiOHAbHUMM Cyaammn»,
Lie 30BCiM He 03HayaE, WO NPUHLMN pacta sunt servanda NoWMpPIOETHCA Ha
BHYTPIWHbOAEPXKABHY AIANbHICTb TAKOK X MipOtO, AK i Ha 30BHILIHLOMNOI-
TMYHY. CyTTEBA BiAMIHHICTb MO3MLIA MiXKHAPOAHOro NPaBa M KOHCTUTYLIN-
HOro MpaBa B MNiAx04ax A0 LbOro MMUTaHHA B TOMY, WO MiXXHapoaHe NpaBo
3060B’A3yE AepKaBy AOTPMMYBATMCA BYaAb-AKMX YKNaAeHUX Heto abo i op-
raHaMM MiXKHapPOLHMX AOrOBOPIB, HE3a/IEXKHO Bif, IXHbOTO 3MICTy I CTaTyCy
(noTpebye Takunit aorosip paTndikaLii um Hi). ToBTO BUMOra Mi*KHapoaHOro
npasa B LLbOMY NaaHi € abCONOTHOLO.

KoHCTUTYLiMHE K NpaBo, He 3anepeyytoun 060B A3Ky AepKaBu AOTPU-
MyBaTUCA NPUHUMNY pacta sunt servanda, oaHOYacHO He BM3Hae abco-
JIOTHOTrO NpiopuUTeTy BYAb-AKMX MidKHAPOAHWX AOrOBOPIB Haj yCiMa BHY-
TPILWHbOAEPKABHNUMM 3aKOHAMM 1 IHWMMMW HOPMATUBHUMM aKTamu. TaKkui
npiopuTeT MoKe ByT1 BU3HAHO ANLLE WOAO0 MiKHAPOAHWUX A0roBOpPIB NeB-
HOrO BWAY YW PaHTy — TKX, AKi, NO-NepLlle, NOBMHHA CXBAaUTWU AEpKaBa B
ocobnmnBomy nopsaaky (patudikalii) Ta, no-gpyre, BHYTPilIHbOAEPKABHA
LiANbHICTb i3 3abe3neYeHHs AKMX 33 CYYaCHUMM MiKHAPOAHUMM CTaHAap-
TaMM He € NnLLIe BHYTPILLIHbOK CNpaBoto AepKaBu, TOBTO cTana HaaHaLjio-
HaNbHOM | HaaTepuTOopiaabHO. [0 TakMx chep BHYTPILLHbOAEPKABHOT Ai-
ANbHOCTI HAaNEeXUTb NepenoBcim 3abesneyeHHa Npas i cBO6OA NOANHN, WO
HWHI Be33acTepekHO BU3HAHO AK Y HaraTbox Mi*KHapOAHO-MPaBOBUX AOKY-
MEHTaX, TaK i B KOHCTUTYLLIMHIN AOKTPUHI Ta NPaKTULL BiNbLIOCTI KpaiH CBITY.

3arasibHor106ani3alinHa TeHAEHLUiA 10 PO3LWMPEHHS HaAHALIOHAIbHO-
ro MiXXHapoAHO-NPaBOBOrO PerytoBaHHA NMUTaHb, AKI paHille Hanexaau
[0 BHYTPILWHbOAEPKABHOI KOMNETEHLLii, 30BCiM He Beae A0 BiAMOBM Bif,
noBarn Aep*aBHOro CyBepPEHITETY, 30KpeMa Mpasa Aep’KaB No3a Mexxamm
yHiBEpCcanbHMX 6araToCTOPOHHIX MiXHAapPOAHMX AOroBOPIB (Yrod, KOHBEH-
Li, NakKTiB, CTaTyTiB TOLWO), 3araibHO30608'A3abHUX AN BCIX AEpiKas,
WO A0 HWX A0NYYMAWUCA, CAaMOCTIMHO BM3HA4YaTU chepu, B AKMX HOPMMU
MiXXHAapPOAHMX AOroBOPIB MatoTb NPIOPUTET HAZ, HOPMAMM HaLLiOHANbHO-
ro 3aKOHOAA@BCTBA 3ara/loM, B AKMX — YAaCTKOBO, a B AKMX HE MatoTb TaKOro
npioputeTy B3arasi. Llboro gocaratoTb pisHMmm cnocobammn. OAHUM 3 Han-
MOLWIMPEHILLNX € YXBAaNEHHSA OKPEMOro 3aKoHY (iHLIOro HoOpMaTUBHO-MPa-

BypomeHckuii M. B. K Bonpocy o AeiicTBUM HOPM MeXAyHapOAHOro Npasa BO BHYTPEHHEM NpaBono-
paakeYKkpauHbl. MexayHapogHoe npaBo Kak OCHOBa COBPEMEHHOTO MUPOMOpPAAKa: KONNEKTUBHaA
moHorpadus Liber Amicorum k 75-netuio npod. B. H. JeHucosa / noa pea. A. . MenbHuka, C. A.
MenbHuK, T. P. KopoTtkoro. Knes-Oaecca: ®eHuke. 2012. C. 264.

67



BOBOrO aKTa), AKUI NOMOKEHHA MiKHAPOAHOrO AOrOBOPY IMMAEMEHTYE B
HalioHaNbHe 3aKOHOAABCTBO, TOHTO BiATBOPIOE Y BiANOBIAHOMY MOrO aKTi.
[o Moro yxsaneHHA Npsame 3aCTOCYBaHHA TAKOro AOroBOPY Y BHYTPILLHIN Ai-
ANbHOCTI AepKaBK Yepes besnocepeaHE NOKAMKAHHA Ha HbOTO, Ha BiAMiHY
BiA paTUdiKOBaHMX 4OrOBOPIB, MO CYTi, € HEKOHCTUTYLMHUM. Woro, 3riaHo
3i cTatTeto 9 KoHCTuTyLiT YKpaiHKW, MOXKHa 3aCTOCOBYBATM INLLE B 30BHILU-
HbOMONITUYHIN AiANbHOCTI, AKLWO L, 3BiCHO, MOXANBO Oe3 imnaemeHTalLlil.
[0oBO/i NOWNPEHMM Y TaKMX BMMNAAKAX € BBEAEHHA A0 TEKCTIB iMNiemeH-
TAUiMHMX 3aKOHIB creuia/lbHMX KOMi3iMHMX HOPM, CNPAMOBAHMX Ha NoA4o-
NIAHHA KOAI3iM MiXK UMMM 3aKOHAMM 1 HOPMaMM MiXKHaPOAHWX A0roBOPIB.

AHani3 3aKoHOAABCTBA YKpaiHM CBiAYMTb, WO BITYM3HAHMN 3aKOHOAA-
BeLb BAAETHCA A0 TaKMX HOPM [0BOJ YacTo. [TON0KeHHA Npo Te, WO, B
pasi cynepeyHocTi HOPM KoAeKCy paTUdiKoBaHOMY MiKHapoaHOMY A0-
roBopy YKpaiHW, 3aCTOCOBYOTb NONOXEHHA BiANOBIAHONO MiXHAPOAHOIO
[OrOBOPY, MICTATb BiNbLWICTb YKPAIHCbKUX KOAEKCIB: LMBINbHWI, rocnoaap-
CbKWM, MUTHUI, NOAATKOBWI, MOBITPAHWI, BOAHWM, NiCOBMIA TOWLO. TaKi no-
NOXKEHHA MatoTb 1 iHWI (3BMYalHi) 3aKoHK YKkpaiHn — «[po KiHemaTorpa-
dito» Big 13 ciuHn 1998 p.”, «Mpo Tonorpado-reoaesnyHy i kaptorpadiyHy
nianbHicTb» Big 23 rpyaHa 1998 p.”", «Mpo poCAMHHWIA CBIT» Big, 9 KBITHA
1999 p.”™ TOWO, Ha WO 3BepTatoThb yBary B. H. JeHuncos i A. . MenbHUK,
CAYLWHO 3a3Hayatouu, WO cepes MiXKHapOA4HMX AOrOBOPIB, AKMM HaJatoTb
NpiopUTET Ha4 HOPMaMM Ha3BaHMX 3aKOHIB, € HE Ti/IbKM LOrOBOPW, «3roay
Ha 060B’A3KOBICTb AKX Hadana BepxosHa Paga YkpaiHm» ™

HaseneHi B. H. [leHncosum i A. A. MenbHMKOM NPpUKAaAn, AK HE BaXKKO
NOMITUTU, CTOCYIOTbCA cneundivyHmMx chbep AiSNbHOCTI Aep)KaBs, AKi MaloTb
PEeryntoBaTUCh iX BHYTPILIHIM 3aKOHOAABCTBOM iA€HTUYHO, OPIEHTYOUYNCH
Ha «CTaHOAPTM30BaHI» MiXKHAPOAHO-NPaBOBMMW [0OroBOpaMu (30Kpema
N NEAKUMU MiKYPAIOBUMM M BiAOMYMMM), 3pa3ki un BUMOTKU. 1o LbOro
CMOHYKaloTb y3ATi Ha cebe MiKHapoAHi 30608’A3aHHA AepKaBu. BBeaeHHA
B TEKCT Ha3BaHMX 3aKOHIB (iX MOXHa HaBeCTM 3Ha4YHO Binblie) KoNi3inHNX
HOPM € OZIHI€I0 3 rapPaHTIM BUKOHAHHA AepKaBoto LMx 30608’A3aHb.

MpoTe KONi3iMHI HOpMK, LLLO AOBOAI YACTO 3yCTPiYalOTbCA B HALLiOHab-
HOMY 3aKOHOZaBCTBi, CBiAY4aTb HE MPO YHIBEPCA/IbHICTb MPUHLMMY Npio-
PUTETHOCTI HOPM BCiX Mi¥HAapPOAHWX OOTOBOPIB Hak, HaLiOHAaNbHUM 3aKo-

Bigomocti BepxosHoi Pagu (gani BBP). 1998. Ne 22, ct. 114.

BBP. 1999. Ne 5-6, cT. 46.

" BBP.1999. Ne 22-23, ct. 198.

" [Oexucos B. H., MenbHuK A. fl. PO3BUTOK NPaBOBMX 3acaj Ta MEXaHi3MiB BEPXOBEHCTBA MiKHapOAHOro
npaBa y BHYTPiLWHbOMY NpaBi YKpaiHW. B3aemM00is MixHapoOHo20 npasa 3 8HympiwHim npasom YkpaiHu:
MmoHorpadis. K.: KOcTuHiaH. 2006. C. 33.
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HO4ABCTBOM YKpaiHW, AK BBaXKatOTb Ha3BaHi aBTOPW, a MPO CaMOCTINHICTb
BMHOPY niaxoaiB YKpaiHCbKOI AepyKaBW A0 PO3B’A3aHHA 3a3HAYEHMX NK-
TaHb AK BUABY i cyBepeHiTeTy. Lle niaTBepaKye, 30Kpema, TON $aKT, Lo
HaBiTb [eAKi KoAeKcn YKpaiHM aBTOMATUYHO He BW3HatoTb MpiopuTeTy
MIiXXHAPOAHUX AOrOBOPIB HA MOMOXEHHAMMU LMX KOLEKCIB, MOKMaLA0UN
PO3B’A3aHHA UMX NMUTAHb HA 3aKOHOAABLA B KOMKHIN KOHKPETHIM cuUTya-
Lji. Y YacTuHi TpeTin cTaTtTi 4 broaxeTHOro Koaekcy YkpaiHu, Hanpuknaa,
ineTbea: «AKLWO Ha paTudikallito NoAatoTb MiKHaPOAHWK AoToBIp YKpaiHu,
BMKOHAHHA AKOro noTpebye yxBafeHHA HOBMUX abo BHECEHHA 3MiH 10 YMH-
HWX 3aKOHIB YKpaiHW, LLLO peryntotoTb B1oAXKeTHI BiAHOCUHM, MPOEKTU TaKMX
3aKOHIB NOAAKOTb Ha Po3rnAag, BepxosHoi Paay YKpaiHM pa3om 3 NPOEKTamm
3aKOHY MPO paTUdiKaLLilo i yXBa tOOTb O4HOYACHO» .

3 UbOro BMN/IMBAE, LLO CNIBBIAHOWEHHA HOPM MiXXHAapPOAHMX LOrOBOPIB
i HaLLiIOHAIbHOTO 3aKOHOAABCTBA YKpaiHW He Take O4HO3HAYHE, AK Lie B1aa-
ETbCA AEAKMM BITYM3HAHMM NPABO3HABLAM, 0cOBMBO daxiBUAM 3 MiXKHa-
POAHOrO NpaBa. Moro ocTaTouHe BMPILEHHA 3 ypaXyBaHHAM AK Cy4acHMX
TeHAEHLUIM Y MiXXHapOoAHOMY CMiBTOBApPMUCTBI, A0OCBiAY iHWMX KpaiH, TakK i
HaljioHaNbHMX 0cobaMBOCTEN YKPaTHWM MOXKAMBE 3aBAAKN BHECEHHIO BiANO-
BiAHMX 3MiH A0 KoHCTUTyLT YKpaiHK. [lo Moro HanexXHOoro KOHCTUTYLLIMHOMO
YHOPMYBaHHA (yperyntoBaHHA) OCHOBHWM OPIEHTUPOM MOro BUPILLEHHA B
KOMKHi KOHKPETHIN cuTyauii MoxXyTb ByTM He Tak cTaTtTi 9, 18 KoHcTuTy-
Ui YKpaiHM 1 TUM nade He 3akoH «[1po MidKHApOAHi AOroBOpU YKpaiHW»
(BM3HAYeHHsA 3arasbHOrO NpaBMaa NPO NPIOPUTETHICTD HOPM MiKHAPOA-
HWX A0roBoOpiB — L& 3a3BMYal npeporatmea KOHCTUTYLI, @ He opAuHap-
HOro 3aKOHy), fIK YacTMHa nepuia cTaTTi 8 OCHOBHOTO 3aKOoHY YKpaiHu, AKa
3aKpiNItOE NPMHLMN BEPXOBEHCTBA NpaBa. BogHouac uei npmHumn tTpeba
PO3rNALATU He AK abCTPaKTHY KaTeropito, Wo Aa€ 3Mory obrpyHTOBYBaTH 3
NOKAMKAHHAM Ha HbOro, Byab-aKi, HaBiTb HEKOHCTUTYLiMHI No3uLii, AK Le
iHKONW € Y BITYM3HAHOMY NPABO3HABCTBI, @ AK NOHATTA, HEPO3PUBHO NOB’A-
3aHe 3 ItogunHoto, i NpaBamm Ta ceobogamm. Came BOHMU, LLe pa3 Haroaocu-
MO, CTaHOBATb 3ara/bHOLMBINI3aLiHY, 3ara/IbHOKYABTYPHY, YHiBEPCaNbHY
LiHHICTb HEe3a/eXHO Bifg, Haujl, i4eoNoril, penirin, a ToMy BXe AaBHO He
€ /VWe BHYTPIWHbOK CNPABOK AEPHKaBW, CTaBLUM O0B’eKTaMM MiKHapOA-
HO-MPaBOBOTO Pery/toBaHHA"".

[vB.: Blogx)eTHWI Kogekc YkpaiHu. URL: http://zakon.rada.gov.ua/laws/show/2456-17 (naTa 38epHeHHs:
24.04.2021).

[vB. poknagHiwe: 3arasbHa Teopis npasa: NigpyyYHuUK / 3a 3ar. pea. M. |. Kostobpu. K.: BAITE, 2015.
C. 347-351.
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[MoKa30BOlO Y LIbOMY M1aHi € NO3MLiA EBPONENCHKOI KOMICIT «3a Aemo-
KpaTito yepe3 npaBo» (BeHeljicbKoi Komicii) Paam EBponu, Wo 03ByYeHa Ha
yxBaneHomy Heto Ha 106-My naeHapHOMY 3acigaHHi 11-12 6epesHa 2016
pOKy AokymeHTi Rule of Law Checklist (y HeodiliHOMY nepeKknagi yKkpaiH-
CbKOO MOBOIO YneHa i€l Komicii Big, YKpaiHu Cepria [010BaTOro 4OKYMEHT
3By4MTb AK «Mipuno npasosaagds»’). Y cneuianbHOMY Nigpo3aini uboro
[OKYMEeHTa «3B’A30K MiXK MiKHAPOAHWM i BHYTPILWHIM NpaBOM» po34iny
A «3aKOHHICTb» — OAHOrO 3 NPOBIAHMX CKNAAHWKIB BEPXOBEHCTBA MNpaBa
Komicis, 3 ogHOro 60Ky, KOHCTATYE, WO «NpUHUMN pacta sunt servanda»...
€ CNocoboMm, Y AKMIN MidKHAPOAHE NPABO BMPAXKaAE NPUHLMM 3aKOHHOCTI ¢
3BepTaE yBary Ha KKPUTUYHY BaXK/IMBICTb» peanisaLii MiXKHapoAHOro npasa
B HaLioHa/NbHIM nNpasosin cuctemi™. MpoTe, 3 iHWOro BOKY, Y HbOMY Ha-
FONOLWEHO, WO e He 03HaYaE, WO MiXKHapoAHe NpaBo 3aBXAM MOBUHHO
MaTW BEPXOBEHCTBO (Supremacy) Hag KOHCTUTYLEL | 3BU4AMHMM 3aKOHO-
nascteom (ordinary legislative), noriyHo 3anuLatoum NeBHUIA NPOCTip ANs
PO3B’A3aHHA LbOro NMUTAHHA B KOHKPETHMX CUTYaLliAX Ha po3Cya AeprKaBu.
BoaHo4ac cTaH BepXOBEHCTBa NpaBa B AeprKasi Komicia ysanexHioe, 30-
Kpema, Bif, BiANOBiAi Ha NUTaHHA: Yn 3abe3nedye aep:kasa BiaANOBIAHICTb
HalioHaIbHOTO 3aKOHOAABCTBA MiXKHAPOAHOMY MpaBy w000 npas sMoou-
Hu (sudineHHa Hawe — M. K.) pazom i3 060B’A3KOBICTIO pilleHb MiXkHapoA-
Hux cyais™ . ToBTo NOCNiAOBHE YBIANOBIAHEHHS BHYTPILHLOMO 3aKOHOAa8-
CTBa MiKHapOAHO-NPAaBOBMM AOrOBOPAM 3 NPaBs JHOAMHU 1 HALLIOHANbHOI
CYA0BOI MPAKTUKM — 3 MPAKTUKOK MiXKHAPOAHMX CYyAiB Y Takmx cnpaBax Be-
HeLiMCbKa KOMICia PO3rNsAaae AK OAMH 3 HaMBaXKAMBILIMX KpUTePIiB (Mipwnn)
BEPXOBEHCTBA NpaBa. Ha Taki no3uuii cnig Hacamnepes opieHTyBaTHCA Nig,
Yyac aHani3y CniBBiAHOWEHHA MiXKHAaPOAHNX AOrOBOPIB i HALiOHANLHOTO 3a-
KOHO/Z.aBCTBA B NMPaBOBilt CMCTeMi YKpaiHW.

1.3.3. 3araibHOBM3HAHI NPUHLMNU U HOPMU MiXKHAPOAHOrO NpaBa
Ta KOHCTUTYLiliHe NpaBo

Mpobnema B3aeM0O3B’A3KIB 3ara/ibHOBM3HAHUX NMPUHLUMMIB | HOPM MiXK-
HapPOZHOro Npasa Ta HaLiOHA/IbHUX MPABOBUX CUCTEM € LLe HEBU3HAYEHI-
LLIOHO, AKLLLO MOPIBHATM 3i CTaTyCOM Ta MiCLLEM MiXKHAaPOAHMX AOrOBOPIB Y HMX.

Monpu Te, WO A0 TaKMX MPUHLMMIB i HOPM DiNbLICTb Cy4aCHUX Aep:KaB
CTaBUTbCA 3arajioM NPUXKUAbHO, 3aCBiAYyOYM iM CBOKO MOBary n Hamarato-

Mipwuno npasosnaaas: Rule of Law Checklist / Nepeknag. KomeHTtap. Mocapiii C. fonosatoro. K.: BAITE,
2017.163 c.

" Tamcamo. C. 17, 124.

" Tamcamo. C. 17, 124.
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YMCb Y3ro4XKyBaTW 3 HUMM HaLLOHA/IbHWIA NPaBOMOPAAOK, NPO O iHKOAN
NPAMO 3a3HAYalOTb Y KOHCTUTYLISX (Hanpuknaa, ctatra 10 KoHcTuTyuii ITa-
nii, ctatta 8 KoHCcTMTyuji MakeaoHii (HmHi MisHiuHOT MakeaoHii), ctatra 7
KoHcTuTyLii YropuimMHm) abo HaBiTb BM3HAOTL iX YACTMHOO HaLLiOHA/bHUX
npaBoBMX cuctem (ctaTTa 9 KoHcTmTyuji ABCTpii, cTaTTa 6 KoHCTUTYLIT Mpy3ii,
cTatTa 15 KoHctuTtyuii Pocii Towlo) aepskas, AKi BU3Ha4atoTb CMiBBiAHOLIEH-
HA MiX 3araIbHOBM3HAHVMMMW HOPMaMM MiXKHapOAHOTO NpaBa M HauioHab-
HWUM 3aKOHOABCTBOM, 3aKPIiMN/IOIO4M NPIOPUTETHICTb MiXKHAPOAHO-NPaBo-
BMX HOPM nepes HauioHabHUM 3aKOHOAABCTBOM (MPaBOMOPAAKOM) Ha
PiBHI KOHCTUTYLLii, B EBPONI, TUM Naye y cBiTi, HebaraTo. ba Binblue, HaBiTb
[edAKi 3 TUX AeprKaB, AKi PO3rNALAtOTb 3ara/ibHOBM3HAHI NPUHLMNW 1 HOP-
MW MiXHapOAHOro NpaBa AK YaCTMHY HaLiOHAa/IbHOT MPaBOBOI CUCTEMMY,
HaaloTb NPIOPUTETHOCTI Nepes, HOPMamKM HaLLIOHA/IbHOTO 3aKOHO4ABCTBA
nviie paTMdiKoBaHMM MiXKHapoAHMM AdoroBopam (cTatra 123 KoHcTuTywi
EcToHcbKoi Pecnybniku, ctatta 15 KoHctutyuii PO Towo). OaHa 3 OCHOBHMX
NPUYMH TaKoi No3uLii — BpaKk BM3HAYEHOCTI «3ara/ibHOBM3HAHUX NPUHLN-
niB i HOPM MiXXHaPOAHOro NpPaBa» NPOTM HOPM MIXKHAPOAHNX AOrOBOPIB.

3araNbHOBM3HAHUMK  34ebiNblioro  Ha3WBaKTb MNPUHLUMNM 1 HOP-
Mn CtaTyTy OOH Ta gesKi iHWi, AKi OXONHOKTb 3a3BMYall HOPMM MiXKHa-
POAHOro 3BMYAEBOro nNpasa. Lle CyTTEBO YCKNAAHIOE OLIHIOBAHHA IXHBOI
y3roA»KeHOCTi 3 HaLiOHaNbHMM 33aKOHOAABCTBOM, WO CHOPMY/IbOBAHO
3aebinbuworo YiTkiwe.

ToMy HaBiTb BM3HAHHA TaKMX NMPUHUMNIB i HOPM BiNbLWICTIO AepKasB,
aBTOMATMYHO He 3000B'A3YE KOXHY AepKaBy AOTPMMYBATMCA iX Y CBOIM
BHYTPILLHIN AiANbHOCTI, @ TUM Naye HaJasBaTh iMm NPiopMUTETHOCTI Nepes Ha-
LiioHaIbHWUM 3aKOHOZ@BCTBOM 10TM, MOKM LLi MPUHLMMIW 1 HOPMU He 3aKpi-
naeHi B paTudikoBaHOMY MiKHAPOAHOMY [O0rOBOPI, AKMI CTaB YaCTUHOO
HaLIOHaAbHOI NPaBOBOI CUCTEMMU.

Y BITYM3HAHOMY MPaBO3HABCTBI CTaB/EHHA 40 MiCLLA 3ara/ibHOBM3HAHMUX
NPUHLMNIB i HOPM Mi*KHAapPOAHOTrO NPaBa B HaLLiIOHA/IbHIN NPaBOBI cCUCTEMI
YKpaiHW Take X pi3He, AK i CTaB/IeHHA 40 MiXXHApPOAHMUX 40roBopis. bisb-
LWiCTb HAYKOBL,B, MepeBaXHO NPeACTaBHUKIB KOHCTUTYLIMHOIO Npasa, He
BOaYaloTb OyaAb-AKMX KOHCTUTYLIMHMUX MiACTaB BBAXaTW 3arasibHOBU3HAHI
NPUHLMAN 1 HOPMU MidKHAPOAHOro NpaBa, Ha BiAMIHY Bia MiXHapoaHMX
[0roBOPIB, YaCTMHO HaLiOHA/IbHOrO 3aKOHOAABCTBA YKpaiHu. Lle, Ha ixHil
nornaza, MOXAMBO ANLLE TOAI, KOMM 3araNbHOBM3HAHI NPUHLUMNU 1 HOPMU
MiXHapoAHOro npasa byayTb 3aKpinieHi B yHiBepcasibHMUX MiXKHAPOAHMX
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[lOroBOpax, CTOPOHOID AKMX BUCTYNae YKpaiHa, i 3rogy Ha 060B’A3KOBICTb
AKMX Hagana BepxosHa Paga Ykpainm'.

MpoTe y BITYM3HAHIN NiTepaTypi 4acTo € i NPOTUAEKHI NOMAOM. IXHi
NPUXUAbHUKK (3aebinblioro daxisuj 3 MiXKHaPOAHOrO Npasa) CTBEPAKY-
t0Tb, WO, Nnonpu GdopmasibHe HEBPErYNOBAHHA LIMX NMUTaHb KOHCTUTYLiED
YKpaiHu, aHani3 BiTYM3HAHOrO 3aKOHOAABCTBA Ta MPAKTWMKM MOro 3acTocy-
BaHHA [3€ NiACTaBM BBAXKaTW, LLO 3ara/IbHOBM3HAHI MPUHLMNW 1 HOPMU
Mi}XHapOAHOro npasa Ae-PpaKTO MOXKHA 3aCTOCOBYBATU Yy BHYTPILHbOMY
npasonopaaky Ykpainn™. [Jesaki X npeacTaBHUKM MiKHAPOAHOro npasa
3aMaloTb e paamMKanbHilWy nosuuito. 30Kkpema, Ha aymky M. B. bypo-
MEHCbKOr0, 3ara/lbHOBM3HaHIi MPUHLMMN M HOPMU MiXKHApPOAHOro NpaBga,
AK | MiXXHapo4Hi AOroBOpPU, CTAHOBAATb YAaCTUHY HaLiOHA/IbHOI NPaBoOBOI
CUCTEMM Ta MatoTb NPIOPUTET HaZ HaLiOHaNbHUM 3aKOHOAABCTBOM YKpa-
THW. OKpim aprymeHTiB, HaBeAeHUX BULLE LLOAO MiKHApPOAHMX AOrOBOPIB,
HayKoBelb NMOK/MKAETbCA Ha cTaTTio X JeKknapauii Npo AepKaBHUIA cyBe-
peHiTeT YkpaiHu Bia 16 nnnHa 1990 poKy, y YaCTUHI TPeTil AKOI 3a3Ha4YeHo,
WO «YKpaiHcbKa PCP BM3HAE... NpiopuTET 3aralbHOBU3HAHUX HOPM MiXKHa-
POAHOro Npasa nepes, HoPMamMM BHYTPILLHbOAEPKABHOIO Npasa» .

OfHaK i uel apryMeHT HaZiTO BPa3/IMBUNA.

Mo-neplie, CyMHiB BUKANKAE Be33acTeperkHe 3apaxyBaHHA Jeknapalii
« 10 HOPMaTUBHO-MPABOBMX aKTIB KOHCTUTYLLIMHOTO 3MICTY i piBHA» ™. AK
BiZJOMO, HaBIiTb Y MiXHapPOAHOMY MPaBi CTaBAEHHA 40 NPUPOAN TaKMUX A0-
KYMEHTIB AK [eKnapauia € HeoAHO3HAYHUM. HYMano IpPUCTIB-MiXKHAPOA-
HWKIB BBaXKaloTb [leKknapalito akToM, Xo4 i HaZ3BMYAMHO BaXKAMBUM ANA
NpaBOBOiI Teopii i MPaKTUKK, NPOTe PUANYHO HE3060B’A3yBaIbHUM (BU-
HATKOM He € HaBiTb 3ara/sibHa AeKnapadia npas MoanHu 1948 poky).

Mo-gpyre, y 3aBepluanbHin YacTuHI [leknapadjii npo aep*kaBHUA cyBe-
peHITeT YKpaiHM HaronoweHo, Wo [eknapauia € OCHOBOK HOBOI KOHCTUTY-
il YKpaiHu. 3BiacK BMNANBAE, WO 3 yxBaneHHAM OCHOBHOro 3aKOHy BOHa
HacnpaBai cebe BuMyepnana, 3a7MLLIMBLLMCL B icTOpii AK, H6E3CYMHIBHO,
OAMH 3 HaM3HAUYLLLLIMX NEePeAKOHCTUTYLLIMHUX AOKYMEHTIB, NOB’A3aHMX 3i
CTAHOB/IEHHAM YKPAIHCbKOI AepaBu.

Tepneupkuii [. C. KOHCTUTYLiiHO-NPaBOBE peryntoBaHHA Aii MiXKHapoAHWX A0roBopiB B YKpaiHi: aBToped.
LMC. KaHA. topua. Hayk. 12.00.02. Oaeca, 2007. C. 12.

[Jenucos B. H., MenbHukK A. Al. PO3BUTOK NpaBoBMX 3acaf, Ta MEXaHi3MiB BEPXOBEHCTBA MiXKHApOAHOro
npasa y BHYTPiWHbOMY npasi Ykpainu. C. 39.

BypomeHcbkuii M. B. K Bonpocy 0 AeiCTBUM HOPM MeXAYHapOAHOro NpaBa BO BHYTPEHHEM NpaBo-
nopazke YkpauHbl. MexdyHapodHoe npaso KaK OCHO8A CO8PEMEHHO020 MUPOOPAOKA: KONNEKTUBHAA
moHorpadus. Kues-Opeca. ®eHuke, 2012. C. 265-266.

Tam camo. C. 264.
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[o-TpeTe, HaBiTb AKWO NiaATPUMaTK nosuuito M. B. BypomeHcbKoro i
po3rnAagati [leknapauito AK HOPMATMBHO-MPABOBMI aKT, TO, BiAMNOBIA-
HO [10 NYHKTY neptoro po3ainy XV «MepexiaHi nonoxKeHHs» KoHCTUTyL
YKpaiHW, «3aKOHU Ta iHLWI HOPMATUBHI aKTW, NPUMHATI A0 HABYTTA YMH-
HOCTI Li€to KOHCTUTYLIEK, € YAHHUMW B HYacTWUHI, WO He cynepedntb KoH-
CTUTYLLIT YKpaiHm».

IcTopis 1i NiArOTOBKM 1 yXBaseHHA CBiAYMTb, WO He MOXKHa b6e33acTe-
PEXHO Ta KaTeropuyHO CTBEPAXKYBATU T€, LLLO HAaBEAEHI BULLE MONOXKEHHA
cTaTTi X [leknapauii npo AepraBHMiN cyBepeHiTeT YKpaiHW BiANOBIAaOTb
YMHHIN KOHCTUTYUIT YKpaiHn. Ak Bunameae 3 KoHuenuii HoBoi KoHCTUTyu,i
YKpaiHu Ta il NPOEKTIB, NOJIOXKEHHA NPO MNPIOPUTETHICTE HOPM MIXXHapPOA4-
HOro nNpaBa (30Kpema MiKHapOAHWX A0rOBOPIB) Yy PI3HUX BapiaHTax MicTu-
NV AeKiNbKa KOHCTUTYLIMHNX NPOEKTIB, 30KpeMa NPOEKT KoHCTUTYL,ii YKpa-
iHW B pedaku,i Big, 15 nuctonaga 1995 poKy, cxBaneHnin KOHCTUTYLIMHO
KoMicieto YkpaiHu 23 nuctonaga 1995 poky. Lle nonoxKeHHA BuaydeHe 3
MOro TEeKCTY Ti/IbKM Ha 3aBEPLLAIbHOMY eTani onpaLoBaHHA MPOEKTY HOBOI
KoHCTUTYLIT YKpaiHW, NpUYOMY BUIYYEHO CBIAOMO.

MoHa npunycTuTH, WO OCHOBHUM MOTMBOM Ha KOPWUCTb TaKOro Bu-
Nly4eHHsA Byno Te, WO YMMano Jiepas, NPUHAMMHI ToAi, He cnoBiayBanu
NPUHUMA NPIOPUTETHOCTI HOPM MIXKHAPOAHOro MpaBa nepes HoOpMamu
HaliOHaNbHOro 3aKOHO/AABCTBa, OYEBU/AHO, ybayatoum B LHOMY 3arposy
AepaBHOMY cyBepeHiTeTy. MoXHa No-pi3HOMY CTaBUTUCA A0 TaKUX MOTH-
BiB, NpOTe BiAKMAATK 1X 30BCIM, YPaxXOBYOUYM CKNAAHI YMOBU CTaHOBNEHHA
YKpaiHCbKOT AepxaBu, mabyTb, He BapTo.

Y KOHCTUTYLiAX BiNbLIOCTI AepXaB HEMAE MOJIOKEHHA MPO npiopuTeT-
HICTb 3ara/JibHOBM3HAHWX HOPM MIiXHAapPOAHOrO Mpaga nepes HOpPMamu
BHYTPILWHbOAEPKABHOIO Npasa, NPoTe Le 30BCiM He NepeLllkoaKae Halli-
OHa/bHIM CyaoBil NPAKTUL BUKOPUCTOBYBATM iX A/19 MOCUNEHHS aprymeH-
Talii MOTMBYBAJIbHOT YaCTMHM PilLEHHA, ase aX HiAK He ONA HaZaHHA M
nepesary Hag, HaliOHaIbHUMM 3aKOHaMM Nif, Yac BUPILLEHHA KOHKPETHOI
cnpasn. Ha BiAMIHY Big HOPM MiXHApPOAHWX 4OrOBOPIB, 3ara/ibHOBU3HAHI
HOPMM MiXKHAaPOAHOrO NMpaBa He € YaCTUHOK HALLIOHAIbHOT NPaBOBOI CUC-
TEMMU, a OTHKE, AXKepesiOM BHYTPILLHbOro npaBa YKpaiHu.

| xo4 y TeKcTi Yrogm npo acouiauito YkpaiHu Ta EC 6baratopasoso, sK 3a-
3Hayvae O. B. CTpenbLoBa, Haro/I0WeHO Ha BaXK/IMBOCTI AOTPUMAHHSA 3arab-
HOBM3HAHUX MiXXHAPOAHO-NPABOBUX NPUHLMMIB i CNiINbHUX EBPOMNENCHKMX
LiHHOCTEN", AKi MOKNAAEHO B OCHOBY L€l Yroam, OyKepenom HaLioHaAbHO-

CrpenbuoBsa O. B. KoHcTuTyLioHani3auis npouecy acouiauii YKpaiHu 3 EBponeicbkum Coro30M: MOHO-
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ro npasa YKpaiHu € (i, BianoBiaHO, matoTb NpiopuTeT Haj, ii HaLioHaIbHUM
3aKOHO/ABCTBOM) He, caMo cob0to, 3araibHOBU3HAHI MPUHUMNK 1 HOPMM
MiXHapoAHOro nNpasa, a Yro4a npo acoujial;ito, B AKil ix 3akpinaeHo.

1.3.4. CniBBigHOLWEHHA MiXKHAapPOAHOro NpPaBa 1 HaLiOHANbHUX
KOHCTUTYLLIN

Cama noCTaHOBKa UbOro NUTaHHA ANs 6araTbOX BITYM3HAHMX i 3aKOp-
OOHHUX KOHCTUTYL,OHAJTICTIB MOXe BMOATUCA HagyMaHO. ALKe, AK BKe
3raflyBanu, no3uLis abcoItoTHOT BiNbLLIOCTI KpaiH MNif, Yac po3B’'A3aHHSA LUbO-
ro NMTaHHA O4HO3HaYHa: Nepesary nepea HOPMamMm MiXKHapOAHOro Npasa
MatoTb HaLLiOHaIbHI KOHCTUTYLI.

[0 TOro » KOHCTUTYLIT AeAKMX JepHKaBs, BU3HAOUM npiopuTeT paTudiko-
BaHWUX MiXKHapPOAHMX A0OroBOPIB Nepes HalioHaIbHMMM 3aKOHAMM 1 iHLMMM
HOPMAaTMBHUMM aKTaMK, BOAHOYAC MPAMO Haro/owWyTb Ha 6e3ymoBHOMY
BEPXOBEHCTBI KOHCTUTYLLii Ta HEMPUNYCTUMOCTI YKNAAEHHA MiXKHAPOAHMX J0ro-
BOpIB, WO i1 cynepeyaTsb (cTaTTa 123 KoHcTUTyLji ECTOHII, cTaTTa 8 KoHCTUTYLT
Binopyci, ctatra 15 KoHcTuTyLji Y3beKkumcTany Towwo). MpoTe HinbliicTb AepKas,
OOTPUMYOUYMCh MO3MLLIT BEPXOBEHCTBA HALLIOHA/IbHOT KOHCTUTYLT Nepes Mix-
HapOAHWUMM IOrOBOPAMM, MiAXOAATH A0 PO3B’A3aHHA MUTAHHSA NPO CMiBBiAHO-
LUEHHA MiXK HUMM M KOHCTUTYLLIEID HE TaK KaTeropmyHo. MoKa3oBUM Y LibOMyY
nnaHi € bopmyntoBaHHa cTaTTi 95 KoHcTuTywii Icnawii 1978 p., BignosigHo ao
AKOI «YK/MaAaHHIO MiXHAPOAHOrO A0roBOPY, AKMIM MICTUTb MOMOMKEHHS, WO
cynepeyaTtb KOHCTUTYLT, Ma€e nepeaysath neperniag octaHHbo». Lie dopmy-
JIIOBAHHA B TOMY Y/ iHLWIOMY BapiaHTi BiATBOPEHO B 6araTboX KOHCTUTYLLAX
HOBMX AepaB €Bponu Ta A3ii, WO BMHUKAM BHACAIAOK po3naay KOMULWHBOI
«COLIaNICTUYHOI CNIBAPYKHOCTI», 30Kpema B KoHCTUTYLT YKpaiHW.

BianoBiaHO A0 YaCTUHM Apyroi cTaTTi 9, «yKNaZJaHHA MiKHaPOAHWUX A0ro-
BOPIB, AKi cynepeyaTb KOHCTUTYLT YKpaiHM, MOXAMBE AMLLE NICNA BHECEHHSA
BiANOBIAHNX 3MiH A0 KoHCTUTYLIT YKpaiHn». To6To OCHOBHMI 3aKOH YKpaiHu,
3a aHanorieto 4o KoHCTUTyLT IcnaHii M iHWWMX KOHCTUTYLM, XO4 | HENPAMO,
ane beszanepeyHo dikcye NPUHLMM BEPXOBEHCTBA KOHCTUTYLIT WOAO0 MixK-
HapoAHMX A0roBopiB. Liboro, A0 pedi, He 3anepedytoTh i HinbLLicTb daxiBLjiB 3
Mi¥HapOAHOro Npaea, AKi NoC/iA0BHO 0OCTOIOTb NPUHLMN NPIOPUTETHOCTI
Mi*KHAapOAHMX AOroBOPIB Nepes HaliOHa/IbHMM 3aKOHOAABCTBOM YKpaiHMu,
HaroNOLWY4YM Ha HEMPUNYCTMMOCTI BBEAEHHA B NPABOBY CMCTEMY YKpaiHM
MiXXHapPOOHMX [OrOBOPIB, AKI cynepeyats KoHcTutyu,i.

rpadisn. K.: Aneprta, 2017. C. 443.
[us., Hanpuknaa: €EsiHTos B. |. MpAame 3acTocyBaHHA MiXKHapPOAHMX CTAaHAAPTIB NPas Nt0AMHN. KomeHTap
B0 cTatTi 9 KoHCTUTYLii YKpaiHW. YkpaiHcekul yaconuc npas aroduHu. 1998. Ne 1. C. 27.
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Cnip, 3a3HaYNTK, LLO HABITb Y TUX AepKaBax, Ae TaKMX KOHCTUTYLLIMHMUX
MONOXeHb HEMAE, 40 MNOBHOBAXEHb OPraHiB KOHCTUTYLIMHOIO KOHTPOJIO
3a3BMYai HanexaTb nonepeaHa abo HacTynHa (nicna yknagaHHa i patuodi-
Kalii) nepeBipKa MiKHapOAHMX A0rOBOPIB WOAO IXHBOT BiANOBIAHOCTI KOH-
CTUTYLT, WO TaKoXK NiATBEpAXKYE (onocepeakoBaHo) ii npiopnteTHe cTaHo-
BMLLE Nepes, MiXXHaPOAHWUMM LOrOBOPaMU.

Ta BCe X, NOMNpW L OAHOCTAMHY KOHCTUTYLiMHY NPaKTUKY, AeAKi Bi-
TUM3HAHI NPaBO3HaBL NPOAOBXKYIOTL CNPObK 06rPYHTYBaHHA NpiopuTeTy
AK Mi*KHapOAHWX AOrOBOPIB, 30KpeMa EBPONENCbKOI KOHBEHLi MpaB Nto-
OMHWY, TaK i 3aralbHOBM3HAHMX HOPM MIiXKHAPOAHOro NpaBa Had KoHCTK-
Tyuieto YkpaiHn™. CBOI MO3MLIK BOHW apryMeHTYIOTb, MOK/AMKAUYUCh Ha
NPUHLMNN M HOPMKU EBPONENCHKOrO CMiBTOBAPMCTBA, WO 3adikcoBaHO B
Ha3BaHi KoHBeHLi, Ha BEPXOBEHCTBO KOMYHITapHOro npasa (TobTo aKTiB
HaAHaLiOHabHUX OpraHisaliin) Hag, BHYTPIWHIM NpaBoM™ , Ha MNONOMKEH-
HA 3raZyBaHoi cTaTTi X [leknapauii Npo AeprKaBHMIA CyBepeHiTeT YKpaiHu,
Ha YacTWHY neply cTaTTi 8 KOHCTUTYLiT YKpaiHUM Wo40 BEPXOBEHCTBA Npa-
Ba, AKEe «He 0OMENKYETbCA HALOHANbHUMM MEXaMm», a OXONJIHOE 3arajb-
HOBM3HaHI HOPMM MisKHaPOAHOro Npasa Towo

[edaki 3 unx aprymeHTiB MK B¥e aHanizysann. [1o HUX MOXHa AoAa-
TW Take: nNo-neplue, 3 NOMAAY KOHCTUTYLLIMHOMO NpaBa, 3arajbHOBM3HaHI
NPUHLMNKU 1 HOPMUM MiXKHAPOAHOIO NPaBa Ta HOPMM MiXKHAPOAHUX A0TOBO-
piB MatoTb H6e33acTeperkHuit (abCONOTHUI) NPIOPUTET TiNbKN B MiXKHaPOA-
HO-NpaBoBin chepi. Y chepi BHYTPiLIHbOrO NpaBa ixHil npioputeT obmerke-
HWI. HamBuumii wabenb B iepapXiyHil CUCTEMI MOTo AXKepen 3a yCTaNeHo
TpaAMuj€eto 3aiMae KOHCTUTYLiA. 3araibHOBM3HAHI HOPMW MiKHAPOAHOrO
npaBa M HOPMW MiXKHAPOAHMX AOrOBOPIB, HE3ANEKHO Bif, IXHbOrO PaHry,
Y Uil ieEpapXiyHil cMCTEMI MICTATbCA HMMKYE KOHCTUTYL,T. Takoi no3unuii ao-
TPUMYIOTLCA AK Y Teopii KOHCTUTYLLIMHOTO NpaBa, Tak i B KOHCTUTYLAHIN
NPaKTULL MaliKe BCiX EBPOMNENCLKUX (i He TiIbKM €BPONENCHbKMX) KpaiH™™ ™

Manitok B. Micue KoHBeHLii Npo 3aX1CT NpaB Nt0AMHN Ta OCHOBHUX cBO60A, Y NPaBOBii cucTemi YKpaiHu.
Esponelicokuli cyd 3 npas AoduHuU: 6a30Bi maTepiann 3aCTOCYBaHHA NPAKTUKU. YKPATHCbKUI LEeHTp
npasHWumx cTygin. K., 2003. C. 9, 412, 418.

BypomeHckuii M. B. K Bonpocy o aeicTBnm Hopm MexyHapoAaHOro npasa BO BHYTPEHHeM NpaBonopaaKe
YKpauHbl. MexdyHapoOHoe Npaso KaK 0CHO8A CO8peMeHHO020 MUPOMOPAOKA: KONEKTUBHAA MOHOTPa-
dus LiberAmicorum k 75-netuio npood. B. H. leHncoBsa; nog, pea. A. . MenbHuka, C. A. MenbHuK, T.
P.KopoTkoro. Kues-Ogecca: ®eHukc, 2012. C. 270—271.

Manitok B. M. BkasaHa npaus. C.418.

Bulletin of Constitutional Case-Law. Venice Commission Constitutional Justice. Special Edition Constitutional
Principles. Strasbourg. January 2018. p. IX; BypomeHckuii M. B. BkasaHa npaugs. C. 270-271.

Fapanukm /1. MexayHapoaHoe NpaBo B KOHCTUTYUMOHHOM nopagke Pecny6auku Nonblwa. MexodyHa-
pooHoe npaso XXI seka. K.: Uspatenbckuii gom «Mpomenun», 2006. C. 414-436; Garlicki L. Polskie prawo
konstytucyjne. Zarys wyklady. Wydanie 14. Liber. Warszawa. 2010. S. 142-148.
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JIvwe aedaki 3 HUX, i TO i3 CYTTEBMMM 3aCTEPEXEHHAMM, BU3HAKOTb Npiopu-
TET MiKHaPOAHMX A0rOBOPIB HaJ, HALLIOHAbHOK KOHCTUTYLiEO (KOHCTUTY-
uia HinepnaHAais AONYCKA€E CXxBa€HHA NAapAaMeHTOM MiKHAapOA4HOro A0ro-
BOPY, WO cynepedntb OCHOBHOMY 3aKOHY, afe A1s Lboro noTpibHa 3roaa
[BOX TPETWH, TOBTO KBanidikoBaHOI HiNbLIOCTI AenyTaTiB NapAaMeHTy).

Mo3unuyito NPIOPUTETHOCTI KOHCTUTYLIT Hag HOPMamu MiXHapO4HOro
npasa MOXKHa KopuryBaTtu Xiba Wo 3a YMOBW BCTYNY AEPMHKABU A0 NEBHUX
HaZHaLjioHaNbHUX (4aNeKo He BCiX) MiKHAPOAHMX i perioHanbHUX OpraHi-
3auin, 3oKkpema Ao €sponencekoro Cotosy. JJOKTpMHa BEPXOBEHCTBA Npa-
Ba EC NOWMPIOETLCA HA BCIi HOPMATMBHI aKTU AeprKaB-yneHiB €C, 30kpema
M HaUioOHaNbHi KOHCTUTYLi. Ha HEeNpMNyCTMMOCTI NPOTUCTaBAEHHS NpaBy
€C HauioOHaNbHMUX KOHCTUTYUIMHMX aKTiB Heo4HOPA30BO Haro/aoLlyBas
€Bponencbkuin cya, cnpaseanmnsocTi (Cya €sponericbkoro Cotosy B JltoK-
cembypai). MpoTe HaBiTb 3a TaKMX 0BCTaBUH KOHCTUTYLUiMHI cyan BaraTbox
KpaiH-uneHiB EC NpoaoBKyOTb 0OCTOOBATU BEPXOBEHCTBO KOHCTUTYLLT B
HaLiOHaNbHIM NPaBoBIl cMcTemi. HanocnigoBHiWy NO3MLIKO MaE y CBOIX
piweHHAXx PegepanbHUM KOHCTUTYLiIMHWI cya HiMeY4nHM, AKMin BUCTYNaE
YW HE HaMaKTMBHILWMM ONOHEHTOM EBPOMNENCHKOrO Cyay CNpPaBeaanBOCTI. Y
piweHHi Bia 30 yepsHa 2009 poky y cnpasi Wwoao JlicaboHCbKOro A0roBopy
(NicaboH) PCK npamMo HarosIoCcKB Ha TOMY, LLLO «M Micna HabpaHHA YUHHOCTI
JNicaboHCbKMM AoroBopom Esponencbkinii Coro3 He CTae YTBOPEHHAM, NMo-
nibHMM nepasi... Coto3 — Le He deaepaTMBHa AepiKaBa, BiH 3a/1MLLIAETb-
€ 06’eAHAHHAM CyBEPEHHUX AePKaB 3 YNHHUM NPUHLMNOM OBMeXReHMNX
MOBHOBAXKEHb Yy MEBHMX BUMNadKax» . A Tomy 40 Moro 0boB’A3KiB Hane-
XWTb NOBara A0 CyBEPEHITETY M HaLiOHANAbHOI iAEHTUYHOCTI AepKaB-yie-
HiB, Ba*K/IMBMM eN1eMEHTOM AKOi € KOHCTUTYLLIMHO-NPaBOBa iAEHTUYHICTD,
«AK HeBiAfiNbHA YacTMHA AEMOKPATMYHOTO CaMOBM3HAYEHHs Hapoay» .
BoHa nepeabayae NnoBHOBAXKEHHA AeprKaB-4ieHiB EC LOAO0 CAMOCTIMHOrO
M BiANOBIAANbHOMO BPEry/toBaHHA CYCNiNbHWUX BiAHOCWUH Y MONITUYHIN i Co-
LianbHiM chepax, 3bepiratoum 3a HUMK, 30KpeMa, i Npaso ByTK «rocnoaa-
PAMU 4OrOBOPIB»

HenopywHicTb NPUHLKMNY BEPXOBEHCTBA KOHCTUTYLIT B HaLjiOHa/b-
HiM NPaBOBIM CUCTEMI HEYXMIbHO OOCTOITb KOHCTUTYLIiMHI cyan aep-
*aB-yneHis €C, 30kpema ITanii, Monblui Ta iHWI. Hanpuknag, KoHCTUTYLiN-
HWM TpMbyHan Mosiblli y CBOIX PillEHHSX HEOAHOPA30BO aKLEHTyBaB yBary

MN36paHHble pelweHns PenepanbHOro KOHCTUTYLIMOHHOTO cyaa fepmanumn. M.: UHdoTponuk Meauna,
2018. C. 912.

" Tam camo. C. 907.

™ Tam camo. C. 909-910.
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Ha TOMY, WO «KOHCTUTYLIA 3a/IMLWIAETLCA HAWBULLMM NpaBom Pecnybniku
Monblia LWOoAO BCiX MidKHApPOAHWX A0roBOpPIB, AKi € Ana Hel 06oB’A3Ko-
BUMM»', i came Lei opraH NOBUHEH BYTU CYAOM «OCTaHHbLOrO C/IOBa» Y
cnpaBax, AKi cTocytoTbea KoHCTUTYLIT Pecnybniku Mosblia, oKpecatooun,
30KpemMa, mexi Aii NpuHUMNY BepxoBeHCTBa Npasa EC y HauiOHaNbHOMY
npasonopaaky Monbui™.

Ockinbkn ana Ykpainm 4yneHctso B €C — ue A0BONI BifAaneHa nepcnek-
TMBA, UMM KOPOTKMM aHa1i30M NO3ULLIM MOro AepKaB-41eHiB LWoA0 BepXo-
BEHCTBA HallioHaIbHOT KOHCTUTYLIT 0bMexnmocs.

Mo-gpyre, HeNpPaBW/IbHO BBaXKaTu, WO Y GOPMYIOBAHHI YaCTUHK APYroi
cTatTi 9 KoHcTuTyuii YKpaiHum, Aka sBiaaae npiopntetr OCHOBHOMY 3aKOHyY ne-
pes, HOPMaMM MidKHaPOAHUX AOTOBOPIB, «NepeBaXKmnB abCcosIIOTHO NO3UTH-
BICTCbKMM Miaxia». [HCTUTYLIMHO-HOPMATUBHA YaCTUHA B/1acTMBA Dyab-AKil
CUCTEMI NMpaBa — MiXKHAPOAHIN YM HaLioHaNbHIN. be3 Hel Taki Bn1acTMBOCTI
(BMMOrM-CKNaAHNKN) BEPXOBEHCTBA MpaBa, KOHLUEMNLis AKOro Hacnpas-
i chbopmyBanack B piumLl NibepasibHOT AOKTPUHM NPUPOAHOrO MNpPaBa,
AK-OT: BU3HAYeHiCcTb, nepeabayvyBaHiCTb, YNOPAAKOBAHICTb, CTabiNbHICTb
TOLLLO, — HEeAOCAXKHI. TOMy AK Teopia BEPXOBEHCTBA MpaBa, TaK i NpPaKTMKa
MOro 3acTocyBaHHA, 30KpemMa EBPONENCHKMM CyaA0M 3 MNpas /OAMHMU, Ta-
KOX €4MHa. IFTHOpYBaHHA LMX BAACTMBOCTEN — CKNAAHMKIB BEPXOBEHCTBA
npasa — Le Waax 4O 3anepeyeHHA CaMoro NpUHLLMNY BEPXOBEHCTBA NPaBsa
Ta M0Oro BM3Ha4a/IbHOTO eNeMeHTa — HalBULLOI OPUANYHOI CUAM KOHCTU-
TyLUii, 3 OTXKe, A0 CBaBIiNAA, AKE, HA Xa/lb, MNOKM L0 HEe NOA0MAHO Y BULLMX
ellefIoHax YKPaiHCbKOT BNaAM, WO HeraTMBHO BMN/IMBAE HA NPABOBY aTMOC-
bepy cycninbCTBa 3aranom.

HapewTi, He MOXHa He BiA3HAYMTK, LLO KOHCTUTYLiA — e OAMH 3 aTpu-
OyTiB AeprKaBM M CTaBNEHHS A0 Hei AK BMABY HALLiOHA/IbHOrO CyBepeHiTe-
Ty noBMHHe ByTM 0cobMBO WaHObMBMM, Nonpw Ti HeaoNiKK, Aki Tpeba
YCYBaTU TAaKOX Y KOHCTUTYLIMHO BM3HAYEeHMN CNOCi6, NPO WO NTUMETLCA B
HACTYMHMX po3Ainax.

Wyrok Trybunalu Konstytucyjnegoz dnia 11 maja 2005 r. URL: http: tribunal.gov.pl/sprawy w trybunale/
katalog (Last accessed: 11.08.2019).

[osraHb . [JOKTpMHa BepxoBeHCTBa nNpasa €sponeiicbkoro Coto3y: HaLioHaAbHMI acnekT (no3uuis
KOHCTUTYLIMHWUX CyaiB OKpemMmx aepkas-uneHis €C). MMpaso Ykpainu. 2019. Ne 1. C. 98-106.
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1.4. flzmepena KOHCTHTYWiHHOIO NMpaBa

1.4.1. KOHCTUTYU A AK TUTYNbHe 1 6a3oBe AxKepeno
KOHCTUTYLLINHOrO NpaBa Ta ioro cepueBuHa: 3araabHa
XapaKTepucTUKa

1.4.1.1. NOHATTA KOHCTUTYLLi

AK 3a3HaveHo B nNigpo3aini 1.1 uboro posainy, TePMiH «KKOHCTUTYLA»
BMKOPUCTOBYIOTb YiKe Darato CToniTb. [1poTe B HayKOBIiN NiTepaTypi ax A0
XVIII cToniTTA Len TEPMIH YXKMBAN NEPEBAKHO AK CMHOHIM YCTPOIO AeprKa-
BU. Jlnwie B enoxy NibepanbHO-AEMOKPATUYHMX (DYpPrKya3HMX) PEBONIOLLM
MOCTYNOBO YTBEPAKYETbCA PO3YMIHHA KOHCTUTYLLII AK HOPMATUBHO-NPAaBO-
BOro AOKymeHTa — OCHOBHOIO 3aKOHY AeprKaBu.

HWHI Nig KOHCTUTYLIEID PO3YMItOTb CUCTEMY MPABOBMX MPUHLMMIB i
HOPM, BUPAXKEHUX B EAMHOMY HOPMATUBHOMY aKTi HAMBULLOT KOPUANYHOI
cnn abo KiNbKOX TaKMX aKTax, B AKMX 3aKpinieHo 3acaZiv NpaBOBOro CTa-
HoBMLa (cTaTycy) ocobucTocTi Ta ii BiAHOCUH 3 JepsKaBHO BNaA0, OC-
HOBW COLLia/IbHO-EKOHOMIYHOTO YCTPOLO, MOIITUYHOT CUCTEMM, OpraHi3aui i
AIANBHOCTI AeprKaBy Ta il KNHOYOBMX OPraHiB, MiCLLEBOrO CaMOBPAAYBAHHA,
a TaKOX BiAHOCUH AepsKaBM 3i CBITOBO CMiNbHOTOW (3acaam 30BHILLHbLO-
NONITUYHOT AiANbHOCTI AepXKash).

KoHCTUTYLiA B Cy4acHOMY CBITi € HEBIAAINbHUM aTpMOYTOM AepKaBu,
O3HaKoto ii cyBepeHHOoCTi. Jlvle NOOAMHOKI AeprkaBu, 34ebinblioro ab-
CONOTHI MOHapXii 3a GOpPMOto NPaBAiHHA, NPOAOBXKYIOTb 06x0aMUTUCA be3
KOHCTUTYUL,i. [TpOTe BOHM NOCTYNOBO 3HWKAOTb 3 ICTOPUYHOI apeHu.

Le cBia4nTb Npo Te, WO KOHCTUTYLIT CTatoTb HUHI YHiBEpCaNbHO 1 3a-
ra/IbHOLMBINI3ALLIMHOI LiHHICTHO.

Y KOHCTUTYLiAX He TiNbKM 3aKkpinatoloTb dyHAameHTa bHI 3acaaum, Ha
AKMX Ba3yloTbCA HaMBaXKAMBILLI CYCNiNbHI BiAHOCMHM B Aep»KaBi 1 yTBep-
OXKYETLCA CTabiNbHUIN KOHCTUTYLIMHO-NPABOBMIA NOPALOK, BOHW TaKOXK €
BM3HAYaIbHUM OPUAMYHUM HCTPYMEHTOM OOMEXKEHHA AeprKaBHOI Ba-
AN — OAHIEl 3 OCHOBHMX 03HAK KOHCTUTYL,iOHANI3MY.

1.4.1.2. Knacudikauis KOHCTUTYLIN

Monpwu Te, WO KOHCTUTYLT B cy4acHOMY CBITi aefani 6inblie iHTEpHa-
LiioHaNi3ytoTbCA M HabyBatoTb 3HAYEHHA CNiNIbHOI ANA BCIX AeprKaB LiHHO-
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CTi, BOHW CYTTEBO BiAPI3HAOTLCA OAHA BiJ OAHOT 332 3B’A3KaMM 3 AJNCHICTHO,
dopmoto, 3micTtom, Yacom aii Towo. Lle, oaHaK, He HEeYMOKIMBAIOE iXHIO
KnacuoiKkauijto, TOBTO rpynyBaHHA 3a CRiIbHUMW, HANCYTTEBILMMM O3HAKa-
MW B NeBHi Buaun (Tunu). Knacmoikalia Aae 3mory BUABMTK 3arafbHy Kap-
TMHY CTaHy KOHCTUTYLLIMHOrO peryitoBaHHA B Cy4acCHOMY CBITi, BU3HAUYNTM
0COBAMBOCTI KOHCTUTYLM Pi3HWUX KpaiH Ta finwe opieHTyBaTUCA B iXHIN
H6araTomMaHiTHOCTI.

CneKkTp KpuTepiiB Knacndikalyi KOHCTUTYLIN, AKI BUKOPUCTOBYIOTb Y CY-
YaCHiN KOHCTUTYLIOHANICTULL, A4OBOAI LWWMPOKUNA.

3anexHo Bif, BiAHOCUH (3B’A3KiB) KOHCTUTYLI 3 peanbHicTio, iX nogi-
NATb Ha: rapaHTilHI, TOBTO CNpaBXHi KOHCTUTYLT (iHKONM IX Ha3WBalOTb
B/IAaCHE KOHCTUTYLsSIMK), HOMiHabHI, abo dopmanbHi KOHCTUTYLT Ta dik-
TMBHI, abo pacagHi KOHCTUTYLT.

[@apaHTiHi, abo cnpaBXHi KOHCTUTYLT — e KOHCTUTYLT, Y AKMX HE Tiflb-
KW 3aKpintooTb OCHOBM NPaBOBOro CTAaHOBMLLA OAMHWU M1 TPOMaAAHMHA
(ocobucTocTi), coLjialbHO-eKOHOMIYHOIO YCTPOO, MOMITUYHOI CUCTEMMU, Op-
raHisauii 1 QyHKLIOHYBaHHA AEp*KaBM Ta OpraHiB mMicLUEeBOro camoBpsaay-
BaHHSA, LLO BiANOBIAAIOTL HAAOAHHAM KOHCTUTYLLIOHA/I3MY, @ M1 MONIOXKEHHSA
AKMX peasnbHO BTISIIOIOTLCA Y CYCMiIbHUX BiIHOCUHAX, TOOTO KOAK daKTny-
HWI IX CTaH (MOro 4acTo iMeHyoTb GaKTUUHOK KOHCTUTYLLIE) BiANOBIAaE
toPUANYHOMY (FOPUAMYHIN KOHCTUTYLLT).

HomiHanbHi, 260 dopmanbHi KOHCTUTYLLIT — Lie KOHCTUTYLT, AKi AnLwe Ha-
31MBalOTb KOHCTUTYLiAMM. BOHW HaBiTb He NpeTeHAytoTb Ha Te, Wob cTatn
CMPaBXHIMM KOHCTUTYLLIAMM, OCKINIbKK iXHilA 3MICT He BiANOBIAAE enemeH-
TapPHWUM BMMOTaM KOHCTUTYLLIOHANi3MY, BUNPaBAOBYHOYM CUCTEMY HeoBMme-
EHOT M HEKOHTPONIbOBAHOI BAAAM, XO4 iXHi MONOXMKEHHA 1 peani3ytoTb Ha
npaKkT1ui. Taki KOHCTUTYLT BNACTMBI 3a3BMYal HapeaKUiMHILLMM AepKaB-
HUM (MONITUYHUM) PEXUMAM, AKUX Y CBITI 3a/IMWAETLCA Aeani MeHLLe.

®ikTMBHI, ab0o dacagHi KOHCTUTYLIT — Le KOHCTUTYLI, TEKCTU AKUX He
TiNbKK 32 GOPMOIO, a 1 YaCTo 33 3MICTOM BaXKKO BiAPISHUTU Bia CrpaBMKHiX
KOHCTUTYLiM. [poTe iXHi NONOXEHHS He peaniaytoTb Y PeasbHOMY XKUTTI,
OCKIIbKM 1X HIYMM He rapaHTytoTb. TaKi KOHCTUTYLIT YXBaNtOOTb AnLe ana
3beperkeHHsa dacady NONITUYHOrO pexmnmy, TobTo Moro 30BHIWHbLOI pec-
nekTabenbHOCTI. BOHM NpuTamaHHi 34e6in1blIOro aBTOPUTAPHUM, AMKTa-
TOPCBHKMM peXMMaMm, NPO WO MLWAOCA BULLE.

3a cnNocobom BMPaKEHHA 3aKNALEHOMO B KOHCTUTYLLIHO HOPMATUBHOMO
maTepiany, To6To 3a ii 30BHIilIHbOI GOPMOLIO, HYaCTO PO3PI3HAIOTL NUCaHI,
HenMcaHi 1 3millaHi KOHCTUTYL,I.
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[0 nucaHux HanexaTb KOHCTUTYLi, AKi cKnafeHo y dopmi eamHoro
HOPMATMBHOIO aKTa abo K CyKYMHOCTI TaKMX aKTIiB, LLO PeryatoTb NUTaH-
HA KOHCTUTYLIMHOMO 3MiCTy Ta MatoTb HaMBULLY OPUANYHY CUAY B i€papxii
OxXepen npasa KpaiHW. MMCcaHi KOHCTUTYLIT, CBOEKD Yeproto, NoAiNAKTbL Ha
KoandikoBaHi 1 HekoamdikoBaHi. KoandikoBaHi KOHCTUTYLLT — 3MiCTOBHO
BMKNAAEHI B OIHOMY, @ HEKOAMDIKOBAHI — OXON/OIOTb AEKiNbKa aKTiB.

[0 HenucaHmx HaneXaTb KOHCTUTYLT, AKi OXONAOOTL Be3niy Axkepen —
3aKOHIB, AKi 34e6iNbLLIOro He MatoTb BULLOT OPUAMYHOI CUAM, CYA0BUX Npe-
LeAEeHTIB, MPaBOBUX 3BMYAIB, KOHCTUTYLLIMHMX yroA TOLLO.

3milaHi KOHCTUTYLLT NOEAHYOThL Y cOBi 03HaKM NepLwoi Ta Apyroi dopm
BMPAXKeHHA HOPMATUBHOIO maTepiany.

MucaHi kogndikoBaHi KOHCTUTYLT HAaMMOWMPEHILWIi B Cy4aCHOMY CBITi.
[0 KpaiH 3 TMCaHUMM HEKOANPIKOBAHMMM KOHCTUTYLIAMW HalYacTille 3a-
paxoBytoTb LUBeujito, PiHAAHAIO, ABCTPIO Ta AEAKI iHLWI KpaiHW. KOHCTUTY-
uia LWseuii, Hanpuknaa, oxonatoe Tpu OCHOBHI 3aKkoHW — PopMma NpaB/iHHA
1974 p., AKT npo npectonoHacTynHuuTeo 1810 p., AKT npo ceoboay npecu
1949 p; KoHCTUTYUiA PiHAAHAIT — ABa 3aKOHM — Dopma NpaBAiHHA PiHAAH-
Aii 1919 p. i CermoBunin ctaTyT 1928 p.; KOHCTUTYLiA ABCTPIT — HMU3KY aKTiB
KOHCTUTYLIMHOIO 3MICTy, OCHOBY AKWX CTaHOBUTb KOHCTUTYUiMHWIA 3aKOH
1920 p. Yci uj aktv 0dilUinHO BU3HAHO B HAa3BaHMX KpaiHaxX KOHCTUTYLLIAHK-
MW, i BOHW MatoTb HaMBULLY OpUANYHY cuay (6a Binble, KOHCTUTYLIMHNIA
3aKOH ABCTPpii 4acTo CNPUIMMatOTb AK KOHCTUTYLLIIO LIET AepsKaBm).

[o KpaiH 3 HeENMCaHMMM KOHCTUTYLIAMM 3a3BMYai 3apaxoBytoTb Benun-
KobpuTaHito Ta HoBy 3enaHAito; A0 KpaiH 3i 3MillaHMMKW KOHCTUTYLLISAMM —
HalyacTiwe I3pain..

CaMe Ha piBHi BM3Ha4YeHHA KPaiH 3 HENUCAHMMM 1 3MilLAHUMM KOHCTU-
TYLIAMM KPUTEPI NOAiNy KOHCTUTYLIM Ha BKa3aHi BUAW BUABNAETbCA Hal-
BPA3/MBILIMM, MIATBEPAKEHHAM YOrO € MJIYTAaHWMHA i3 3apaxXyBaHHAM KOH-
CTUTYLiA HAa3BaHMX KpaiH A0 BiANOBIiAHMX BMAIB.

Tak, NopAaj, i3 BCe e NaHiBHOK AYMKOK NP0 HaneKHicTb Bennkobpu-
TaHii Ta HoBOI 3enaHAii 40 KPaiH 3 HEMMCAHMMM KOHCTUTYLIAMM, Aedani Ya-
CTilWe 03BYYYIOTb apPryMeHTM Ha KOPUCTb TOro, Wo6 3apaxyBaTw ix 40 KpaiH
3i 3MILWAHNUMM KOHCTUTYLIAMM. | HaBNaKK, KOHCTUTYLItO I3painto 3a none-
PeaHbOI TPAAMLLIEID HEPIAKO NPOAOBKYIOTb KNACUiKyBaTK AK HEMMCAHY.
TaKka NNyTaHWMHA HEBMMNAAKOBA. AAXKe 3@ BCi€l 3HAYYLLOCTI KOHCTUTYLLIMHMX
3BMYaiB, yrof i npeueneHTiB y BeanKobpuTaHii, y KOHCTUTYLLIMHOMY perynto-
BaHHI L€l KpaiHM Barome 3Ha4YeHHA 3aBXAM Maan i MatoTb Besnka xapTia
BonbHOCTen 1215 p., MeTnuia npo npasa 1628 p., bianb npo npasa 1689 p.,
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AKT npo npecTonoHactynHuuteo 1701 p., AKi cTaHOBAATL «BibAito aHmNiN-
CbKOT KOHCTUTYLLi». |i JONOBHEHO YNCNEHHUMM CTaTyTaMM, LLO NPUAHATI 3a
OCTaHHE CTONITTA, 30Kpema: AKTK Npo napaameHT 1911 ta 1949 pp., npo
rpomaaAaHcTeo 1981 p., npo HapoaHe npeacTasHMUTBO 1983 p., Npo paco-
Bi BigHOCKMHM 1986 p., Npo micuese camospAaaysaHHAa 2000 p. Towo. Y Ho-
Bl 3enaHAii NopAaL 3 TUMM XK NPaBOBMMM 3BUHAAMM, NpeLefeHTamMmM TOLO
€ KoHCTUTYLiMHWI aKT 1986 p., AKMI XO4 | HE MAE 3a CBOEKD HOPUANYHOLIO
CWI0I0 NPIOPUTETY HaZ iHWWUMK AxKepenamu, npoTe CyTTEBO BMAMBAE Ha
peryatoBaHHA MUTaHb KOHCTUTYLLIMHOTO 3MICTY.

e cknagHiwa cuTyayia 3 4OCUTb CBOEPIAHOK KOHCTUTYLIEO I3painto.
BoHa oxonntoe 6e3niy (NoHaa, ABa AECATKM) yXBaNEHUX i3paiNbCbKMM Nap-
NaMeHTOM (KHEeCeTOM) 3aKOHIB: Mpo 3eMi 3painto, NPo cam KHeceT, Npo
npesuaeHTa, Npo ypaa, Npo CyAoyCTpik, Npo apMmito TOLWO, AKi (YK npu-
HalMMHI iXHIO 6iNbWicTb) iIMeHYoTb OCHOBHMMM 3aKoHamu. MpoTe nonpu
IXHIO Ha3BY, Ui 3aKOHM YXBa/tOKOTb i 3MiHIOKOTb 33 3BMYaMHOK 3aKOHOAAB-
Yyoto Npoueaypoto. TiIbKM B 3aKOHI NPO KHeCeT oAHa 3i CcTaTel, Wo CTocy-
€TbCA BMOOPIB A0 HbOrO (TOUHIiWe BMBOpPYOi cnuctemm), notpebye abcontoT-
HOI BiNbLIOCTI rON0CIB YNeHIB NapnameHTy. AIMCKYCIMHUM € NUTaHHA 1 LWOA0
IOPUAMYHOI CUAN HA3BaHMX 3aKOHIB. Lle CBiAYMTb NPO Te, WO KOHCTUTYL,i0
[3painto 3a cnocobom BUpaXKeHHA HOPMATUBHOIO maTepiany WeuaLle chif,
3apaxyBaTy (X4 i 3 CYyTTEBMMM 3aCTEPENKEHHAMM) A0 NUCAHUX HEKOAMDIKO-
BaHuMx (ab0 3a iHLLIOK TEPMIHO/OTIEID HECUCTEMATU30BAHMX ) KOHCTUTYLLNA.

MpoTe noaif KOHCTUTYLA Ha NUCaHi, HenMcaHi 1 3MilliaHi € He NPOCTo
YMOBHWM, AK 3a3HA4YeHO B AiTepaTypi, a, AK BUNANBAE 3 BUKNAAEHOTO, Y
CY4aCHMX YMOBax y3arani HEKOPEKTHUM.

3aneXKHO Bif, Yacy Aii KOHCTUTYLIT KNacndikytoTb Ha NOCTIMHI 1 TMMYa-
coBi. locTiHa KOHCTUTYLIA nepeabayae ceoto He3CTPoKoBYy Aitd abo X
NPUHANMHI A0TW, NOKK Ti MOBHICTIO He nepernsaHyTb abo Habepe YNHHOCTI
HOBA KOHCTUTYLiA. TMMYaCcoBa KOHCTUTYLLIS — KOHCTUTYLiA, 4it0 AKOoi obme-
YEHO NeBHUM TEPMIHOM abo K HaCTaHHAM NesHoi nogji. Tak, BiANOBIAHO
0o cTatTi 146 OcHoBHOro 3akoHy ®PH 1949 p. BiH «NPMANHAE CBOIO Ait0 B
OeHb, KON HabyBaE YNHHOCTI KOHCTUTYUiA, NPUIAHATA BiIbHUM BOJIEBUSAB-
JIEHHAM HimeubKoro Hapoay». TobTo TepmiH ajii OcHOBHOro 3akoHy ®PH
3a/1€KMWTb Bif 06’eAHaHHA HimeuunHu (40 pedi, came posaineHicTio Himeu-
YMHWM NOACHIOTb TON GaKT, Wo OcHOBHMIM 3akoH PPH dopmasibHO He 0TO-
TOMKHIOBA/IM 3 KOHCTUTYL,EI). TiNIbKM Micaa BHECEHHA 40 HbOro NMoMnpPaBoK
Jorosopom npo ob’egHanHA (3 HAP) 1990 p. OcHOBHMI 3akoH OPH He

LLlanosan B. M. KoHcTuTyuiHe NpaBo 3apy6iskHUX KpaiH: nigpyyHuK K.: IH Ope, 2015 C. 52.
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TiNbKKM 32 3micToM, @ 1 GaKTMYHO 3a dopmoto (3i 3bepekeHHAM nonepe-
[HbOT Ha3BK) Habys cTaTycy KoHcTUTyLiT PPH.

3anexHo Bif, cnocoby BCTAHOBAEHHA (MOPAAKY NPUAHATTA) KOHCTUTYLL
NoAiNATb Ha OKTPOMNOBAHI, AOTOBIPHI 1 «HAPOAHI».

OkTpolioBaHnmK (Bia p. octroyer — napysaTu, HafaBaTn) Ha3MBaloOTb
KOHCTUTYLiHI aKTK, WO B OAHOCTOPOHHbOMY MOPAAKY AapyBaB MOHaPX
cBOIM niaaaHMm 6e3 Byab-aKoi yyacTi iX camumx abo iXHix NpeacTaBHUKIB
Yy pPOo3pob/ieHHi Yn 06roBopeHHi TakMx akTiB. OKTPONOBaHI KOHCTUTYLLMHI
aKTM BNPOBAKYIOTb EeP*KaByh 3 MOHApPXiYHO POPMOtO NpasaiHHA. Y pe-
3yNbTaTi TaKOro AapyBaHHA MOHapxia 3 abcoNtoTHOI NepeTBOptOBasacs Ha
0BMeEKEHY, KOHCTUTYLIMHY MOHapXito.

Micna Apyroi cBiTOBOI BiMHM OKTPOMOBAHUMM CTasIM HA3MBATU KOHCTU-
TyUiT, AKi meTpononii gapyBann CBOIM KOAMULLHIM KONOHIAM MicAA IXHbOro
3Bi/IbHEHHA Big, KOMOHIaIbHOT 3a1€XHOCTI.

[oroBipHi KOHCTUTYLT — L& KOHCTUTYLT, LLLO BCTAHOBAEHO B AOrOBIPHUI
cnocib. Takuin cnocib 6yB AOCUTb MOWMPEHUM Y MUHYAOMY, 0CODANBO Y
XVIII=XIX cT. Moro nolwmpeHHto cnpuana nonyaapHa ToAi KOHLUenwia cyc-
ninbHoro aorosopy .-, Pycco. 3a 4OroBipHOK NpoLeayporo MiXK MOHap-
XOM i BUBOPHMM OpraHom 6yN0 NPUNHATO YNMANO KOHCTUTYLIMHMX aKTiB B
€sponi Toro nepioay. JorosipHMiA cnocib mix reTeMaHom YKpaiHu i reHe-
PasibHOO CTapLWMHOW Ta Bilicbkom 3anopoO3bKMM BMKOPUCTAHO, 30KPEMa,
y KoHctuTyuii NMunmna Opanka 1710 p., npo wo rwnoca 8 nigpo3aini 1.1.

HWHI AOroBipHMIA CNOCIO NPUNHATTA KOHCTUTYLIT Mali»Ke He 3aCTOCOBY-
0Tb, XO4 CaMa igea iHTepnpeTauii KOHCTUTYLT AK CyCNiNbHOro A0roBopy
cepeAa NOoNITUKIB, @ YacoM i FOPUCTIB, A0BOAI NowmpeHa. O4HaK Taka iHTep-
NpeTaLia Ma€ He TaK PUANYHWUIA, AK NONITUYHWUI 3MICT.

«HapoaHMMM» KOHCTUTYLIAMM Ha3MBatOTb KOHCTUTYLLT, AXKEPEIOM CTa-
HOB/NIEHHA SKMX € 0BpaHi HapoaOM NpeAcTaBHULbKI OpraHM — yCTaHOBYI
360pK Ta NapnameHT. J1o TaKMX KOHCTUTYLLIA HAaNeKaTb TaKOXK KOHCTUTYLL,
AKi NPUAHATO abo 3aTBEPAXKEHO Ha 3aralbHOHapoAHOMY pedepeHayMi.
PedepeHaym 3a3BMYall Ma€E AOMNOMIKHUI xapakTep. Po3pobaeHHa W no-
nepeaHe CXBaNEHHA KOHCTUTYLIT 3AiMCHIOTb YCTaHOBYI 360pUM (KOHBEHT,
KOHCTUTYLjMHa acambnes) — chneuianbHUIM opraH, Wo chopmMoBaHMA Ha
niacTasi 3aranbHUX BUOOPIB, MeTa AKOro 3A4e6iNbLIOro NOASATaE B NiAroToB-
Lji TEKCTY NPOEKTY KOHCTMTYLIi Ta MOro nonepeaHbOro CxBafieHHA, BiATaK
MOro BUHOCATb Ha pedepeHayM. IHOAj ycTaHOoBYi 360pK HaAiNAOTL MOBHO-
Ba*KEHHAM OCTAaTOYHOIO YXBaNEHHN KOHCTUTYL,I.
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HUHI dyHKLUji ycTaHOBYMX 360piB 3A4e6iNbLIOrO BUMKOHYE Map/iameHT,
AKMA 33a3BMYaN YNMOBHOBAXKYE Ha Le KOHCTUTYUiA. Taki NOBHOBaXKEHHA
napnaMeHT BMKOHYE 3a 0COBAMBOIO MpoLLEeaypOoto, NPO WO UTUMETbCA B
HacTynHWx po3sainax. MoeaHaHHA GYHKLIN NpeACTaBHULBKMX OpraHis vy
NiZroTOBL M MonepeAHbOMY CXBaJIEHH| TEKCTY KOHCTUTYLLT Ta 3ara/ibHOHa-
POAHOrO BONEBUAB/EHHA (3aTBEPAMKEHHA Ti Ha 3aralbHOHALiOHA/IbHOMY
pedepeHaymi) BBaXKAOTb HUHI HAMONTUMANBbHIWMM CMOCOBOM YXBasEHHSA
KOHCTUTYL,I. BUHeceHH:A HBe3nocepeiHbo Ha pedepeHayM TEKCTY KOHCTU-
Tyuii, po3pobAeHOro No3a MeXKamu NPeacTaBHULBbKUX OpraHie Ta Hes ix-
HbOT y4acTi, 338 Cy4aCHUMU MiXKHAPOAHVUMW Ta EBPOMENCHKMMU CTaHaapTa-
MM OLLiHIOIOTb AK HEAEMOKPATUYHMIA cnocib.

3anexHo Big, cnocoby BHeECEHHA 3MiH (MOPAAKY 3MiH) A0 KOHCTUTYLi
PO3PIi3HAIOTb: FHYYKI, )KOPCTKI 1 3MillaHi KOHCTUTYLI.

[HYYKMMUK BBaXKAKOTb KOHCTUTYLLIT, 4O AKMX BHOCATb 3MiHM B TOMY K MNO-
PAZKY, B AKOMY 3MIHIOIOTb 3BMYalHi 3aKOHW. MOPCTKi KOHCTUTYLLIT — Le KOH-
CTUTYLi, AKi 3MiHIOOTb B 0COBNIMBOMY, CKAAHILLOMY NOPAAKY, LLO BiApi3-
HAETbCA BiA, NOPAAKY BHECEHHA 3MiIH 10 3BUYaMHMX 3aKOHIB. 1O 3millaHmX
KOHCTUTYLiM (KOHCTUTYLLI 3MilLAHOro TUMY) 3@ UMM KpUTEPIEM HanexaTb
KOHCTUTYLLT, Pi3Hi YaCTUHM AKMX 3MIHIOIOTb (MepernaaatoTsb) No-pisHoMY.

MPUKAAAOM THYUYKMX KOHCTUTYLM € KOHCTUTYLIT BennkobpuTtanii, Ho-
BOI 3enaHaii, a TaKoX KOHCTUTYLiA I3painto (3a NeBHUMK BUHATKaMM, NPO
AKi rwnoca suie). [0 SKOPCTKUX KOHCTUTYLIN 34e6iN1bloro 3apaxosytoTb
KoHCcTUTYLiT daHii, NopTyranii, ANOHIT Ta HU3KKM IHWKX Aep¥KaB. KOHCTUTYLN
3MillaHOro TMny y cBiTi HebaraTto. [0 HUX MOXKHA 3apaxyBaTW, 30KpPema,
KoHcTuTyuito Manbtn Ta KoHCTUTYUItO [HAIT.

Mpo Aeski 3 HasBaHMX M iHWI KpuTepii Knacudikalii KOHCTUTYLIN ae-
Ta/NbHille NTUMETbCA B OCTaHHbOMY PO3Aini NiapyYHMKa, oaMH 3 Niapo3ai-
NiB AKOro NPUCBAYEHO BHECEHHIO 3MiH 40 KOHCTUTYLUI.

1.4.1.3. Micue KoHcTuTyuii YKpaiHM B cUCTEMI AxKepen HaLioOHaNbHOro
KOHCTUTYLLIMHOIO NpaBsa

KoHcTuTyuis YkpaiHu BinbuBae 3aranbHi poaoBi pucK, BNaCTUBI npupoai
HOPMaTMBHO-MPABOBOrO aKTa Lboro Buay. Lle eanHuii koandikoBaHWM akKrT,
WO 3aKPIN/toE, AK i KOHCTUTYLiA 3araJoMm, 3acagy NPaBOBOro CTaHOBMLLA
ocobucTocTi Ta ii BigHOCKH 3 Aep!KaBot, OCHOBM €KOHOMIYHOTO, CoLiab-
HOTO 1 NONITUYHOrO YCTPOD, OPraHi3aLii Ta A4iANbHOCTI AeprKaBHOI BAaau, i
BIAHOCWH 3 TPOMAZAHCHLKMM CYCMiNbCTBOM | CBITOBOKO CMiJILHOTOO, Ta Ma€
HalMBuLLy topUAMYHY cuny (cT. 8 KoHcTUTyLii YkpaiHu). 3a cnocobom yxBa-
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NeHHs KoHcTuTyuia YKpaiHm € HapoaHoto, 3a Yacom Aii — nocTiHoto (a He
TUMYACOBO, NepPexiAHOK, AK BBAXKAOTb OKPEMI BITYM3HAHI KOHCTUTYLIO-
HanicTK), 38 NOPAAKOM BHECEHHSA 3MiH — }KOPCTKOt. CKnaaHille i3 Knacuadi-
Kalieto KoHCTUTYLIT YKpaiHuM 3a KpuTepiem ii 38’A3KiB 3 AiMicHicTIo. Ha »anb,
He33acTeperkHOo 3apaxyBaTh il 40 rapaHTIMHUX KOHCTUTYLIN, Ae GaKTUYHWUIA
il CTaH BigNOBIAAE OPUANYHOMY, HMHI 3apaHO. [Tpo NPUYMHM TaKoi HeBia-
nosiaHOCTI Mwnoca 8 niapo3aini 1.1.4.

Ha BigmiHy Big KoHcTuTyLii YPCP 1978 poKy, y Ha3Bi YMHHOI KOHCTUTYLIT
YKpaiH He BMKOPUCTOBYHOTb TepMiH «OCHOBHMI 3aKOH». lpoTe Le 308B-
CiM He O3HayvaE€, WO BOHA HE € TaKMM 3aKOHOM. [TOHATTA KKOHCTUTYLIA» i
«OCHOBHM 3aKOH» Y Cy4acCHIM OPUANYHIMA HayLi M NPaKTMLI BXMBAOTb AK
TOTOXHi NOHATTA. 3 LbOro BUXOAWTL i KOHCTUTYLIA YKpaiHK, dikcytoun Lo
TOTOXHICTb He B Ha3Bi (Yepe3 o4eBMAHY TaBTONOriO), @ B 3aBepPLIANbHUX
paakax Mpeambynn. Ak OCHOBHMWI 3aKoH KOHCTUTYLA YKpaiHM CTaHOBUTL
A0P0 KOHCTUTYLLIMHOrO NpaBa M yCi€i HauioHa/IbHOT MPaBOBOI CUCTEMMU, €
topMaMYHO 6a30t0 PO3BUTKY YKPAIHCHKOrO 3aKOHOAABCTBA B YCiX ranysax
CYCMiNbHOIO UTTA.

HalBuula topmandHa cuna KoHCTUTyuji YKpaiHM BUABAAETLCA B TOMY, LLLO:

e no-neplue, ii HOPMU MatOTb NPIOPUTET (BEPXOBEHCTBO) Nepes Hop-
MaMM iHLLIMX 3aKOHIB, @ MOTrOTiB — Nepe akTaMn BUKOHaBYOi Braam
IHWKMMK AxKepenamm HauioHanbHOTo npasa. BepxoBeHCTBO KOHCTU-
TYLT MOLWMNPIOETLCA TAKOXK Ha MiXKHAPOAHI OrOBOPU, NPO WO MLO-
cA B nonepeaHbLOMY Niapo34ini;

* No-Apyre, HOPMU IHWMX 3aKOHIB i MiA3aKOHHUX HOPMATUBHMUX aK-
TiB NOBWHHI yXxBantoBaTUCA Ha ocHOBI KoHCTUTYLT, i i1 Bignosinatn
(ctatTa 8 KoHcTUTyLji YKpaiHK). Byab-aKunii aKT, Wo cynepednTs KoH-
cTUTYLIT (332 3micToM, OPMOID, NPOLEAYPOIO YXBANEHHS), Mag bByTu
BM3HAHW HEKOHCTUTYLIMHUM, @ OTXKE, HeAINCHUM.

Hansuuly topuanyHy cuny KoHCTUTyLii YKpaiHu, aK i KOHCTUTYLIN iHLLMX
neprkas, 3abe3nedye 0cobAMBUIM NOPALOK BHECEHHA A0 HEl 3MiH 1 0cobn-
Ba oxopoHa KOHCTUTYLIi, BUpila/sibHe 3HAYEHHA B AKill HaNeXnTb opraHy
KOHCTUTYLiMHOT topmcamKLii — KoHcTuTyuimHomy Cyay Ykpainu. Mpo Bce ue
[OKNaAHilWe NTUMETbCA Y 3aBepLia/ibHOMY LLOCTOMY PO3Aiai NiapyyYHMKa.

1.4.2. OcHOBHI A)Xepena KOHCTUTYLiliHOro npaea

Y BITYM3HAHIA KOHCTUTYLLIOHANICTMLI OCHOBHMM [XKEPENOM KOHCTU-
TyuiHOro npasa 34eb6inblioro BBaxkaloTb KoHCTUTyUjlo. MpoTe 3HayeH-
HSA KOHCTUTYUii ANA KOHCTUTYLIMHOrO npasa BMXOAMTb 33 MexKi MOHATTA
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[XKepena KOHCTUTYLIMHOro npasa sk cnocoby 30BHIWHbOrO BUPAXKEHHS
MOro HOPM, HaBiTb 3 A4O0AaBAHHAM eniTeTa KOCHOBHE». He TiNbKM TOMY, L0
KOHCTUTYLiiHe NpaBo 30608’'s3aHe KOHCTUTYLT CBOEIO HAa3BOW, HOCUTL i
TUTY/, @ Hacamnepes 3 ornaay Ha Te, Wo KOHCTUTYLIA € BU3HAYa/IbHUM
OPUANYHUM YOCOBAEHHAM (IHCTPYMEHTOM, CUMBOIOM) OBMEXKEHHSA Aep-
*KaBHOI BNaAMW, CTaHOBUTb AAPO AK CaMOrO KOHCTUTYLMHOMO NpaBa, TakK i
HaLiOHaNbHOI NPaBOBOi CMCTEMM 3arasom. Lle, 3BiCHO, He 3anepeuye pos-
rnagy KoHcTuTyuii Ak 6a30BOro, BM3HAYaNbHOMO [AXKepena KOHCTUTYLN-
HOro npaBa, NPOTe 3BeAeHHA ii nLe A0 MOro AXKepen € CNpoLeHHAM. 3
ypaxyBaHHAM LIMX 3acTepexKeHb, NePEenaimo A0 XapaKTePUCTUKN OCHOBHUX
[XKepen KOHCTUTYLIMHOro nNpasga.

1.4.2.1. Axkepena nepegKoOHCTUTYLLIMHOTO 3MiCTy

BarknmMBUMK aykepenaMmnm KOHCTUTYLLIMHOro npaga, Wwo besnocepeaHbo
nepeaytoTb YXBaseHHIO KOHCTUTYLLT, 4OCUTb YacTo bynu [eknapadii. Xou ix
30e6inblWoro ” po3rsaatoTb AK MNOMITUYHI, @ He BAAcHe IoPUANYHI AOKY-
MEHTU, IXHE 3HAYEHHA Y BM3HAYEHHI HAaCTYMHOro 3MICTy KOHCTUTYLN Had-
3BUYANHO BEINKE.

KnacnuyHumm npuKknagamm Takux Oxepen € BXe 3ragyBaHi [Jeknapa-
uia HesanexHocTi CLUA 1776 p. 1 dpaHLuy3bKa [leknapauia npas AoanuHM
i rpomagsHunHa 1789 p., SKi CTann OCHOBO AAA NMPUIHATTSA, BiANOBIAHO,
KoHctuTyuii CLUA 1787 p. Ta KoHcTuTyuii ®paHuii 1791 p. (ppaHuysbKa [e-
Knapauis ctana ii YaCTUHOLO, @ TAKOXK JINLIAETLCA M YaCTUHOK YMHHOT KOH-
cTmTyLil ®paHuii 1958 p.).

AHanoriyHy ponb BMKOHaAu [eknapadii Npo AepKaBHUI CyBEPEHITET,
O NPUHAAK HanepeaoAHi po3naay CPCP napnameHTH BinblWOCTi KONK-
WHIX pagsHCbKMX pecnybnik, 30Kkpema i BepxosHa Paga YkpaiHu, npo Wwo
nwnoca 8 niapo3aini 1.4.2.

1.4.2.2. KOHCTUTYLiMHI 3aKOHU

Ocobnuee micle cepen, Axepen KOHCTUTYLIMHOTO MNpaBa HanexuTb
KOHCTUTYLiMHMM 3aKoHaM. 34e6inbloro A0 HUX 33aPaxoBylOTb 3aKOHMW,
33 [I0MOMOrO0 AKMX BHOCATb 3MiHW A0 KOHCTUTYLIi (MopTyranis, 3ambis,
W pi-NaHka, PymyHia, Yexia, MongoBa, YKkpaiHa Tow), WO iHKOAX NpAMO
BM3HAYE€HO B KOHCTUTYL,i, HaNpuKaag, cTatrta 72 KoHCTUTYLIT PymyHil.

TeopeTM4YHOO NiACTaBO BUOKPEMIEHHA OCODANBOrO BUAY KOHCTUTY-
LiHWUX 3aKOHIB € AOKTPMHA ABOX Pi3HOBMAIB BNaAM — YCTAaHOBYOI Ta 3aKO-
HoAaBYOI. MepLia 3 HUX YXBaIOE KOHCTUTYLLIIO 11 3MiHM A0 Hel, a Apyra — YCi
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iHWI 3aKOHW. Y BiNbLWOCTI Cy4acHUX AeprKaB HOCIEM 060X LIMX Pi3HOBMAIB
B/lagM € NapiameHT, AKMIN BUKOHYE GYHKLIIO AK yCTaHOBYOI BNaam (yxBa-
NEHHS KOHCTUTYLII Ta BHECEHHA 3MiH A0 Hei), TaK i 3aKoHOAaBY0i BAaau
(yxBaneHHs iHLLIMX 3aKOHIB). Micns HaByTTA YUHHOCTI KOHCTUTYLIMHUMM 3a-
KOHaMWM B TaKil ixHilt iHTepnpeTaL,ii BOHW 333BUYail CTakOTb YaCTUHOIO TeK-
CTY KOHCTUTYLi, yTpa4yatoum CBOE CAMOCTIHE 3HaYEeHHA.

MpoTe Take PO3YMIHHA KOHCTUTYLIMHMX 3aKOHIB MpUTaMaHHE He BCiM
nepkaBam. Y aeakunx 3 HUx (Hanpuknaza, 8 ABCTpii, KaHaai ToOWo) KOHCTK-
TYLIMHUMM 3aKOHAaMM HA3MBaOTb 3aKOHM, LLLO Pa3OM YTBOPIOKOTb HEKOAM-
dikoBaHy (HecMcTeMaTU30BaHY) KOHCTUTYLO. Y PpaHLii nopaa, i3 3aKoHa-
MM, 33 LLONOMOIOK AKUX BHOCATb 3MIHW 4,0 KOHCTUTYLLT, KOHCTUTYLIMHUMM
BM3HAIOTb TaKOX 3aKOHM, L0 BM3HAYAIOTb MPUHLMMN, 38 AKMMU KOHCTUTY-
LiHa paga ®paHuii (aHaNor KOHCTUTYLIMHUX CyAiB) BU3HANA KOHCTUTYLLIN-
He 3Ha4yeHHA. BignoBiAHO A0 LbOro, B KOHCTUTYLIMHIM AOKTPUHI PpaHuii
chopMyNbOBAHO TaKe MNOHATTA AK KKOHCTUTYLLIMHWI BN0K», B AKMIA, NopAa, 3
KoHctutyuieto (1958), A04aHO HOPMATUBHI @aKTU 1 3arafibHi NPUHLMNMK, LLO
MatoTb KOHCTUTYLMHe 3HaYeHHA ([eknapalito Nnpas NOAMHN 11 rpoMasa-
HWHa (1789), npeambyny KoHcTuTyuii (1946), OCHOBHI NPUHLMNM, BU3HAHI
KOHCTUTYLIMHMMM KOHCTUTYLLIRHOW paaoto, Towwo) .

Y Hu3ui Kpain (Mpy3ii, ITanii, KasaxcTaHi, CnoBavymHi TOLWO) KOHCTUTY-
LiHUMKM 3aKoHamMK oQiliiHO BM3HAIOTb 3aKOHM, YXBaeHi 3 NMUTaHb, cre-
LjiaNIbHO BM3HAYEHUX KOHCTUTYLiAMM UMX KpaiH. TO6TO BOHM pPO3BMBAOTb
0COBMBO BaK/IMBI MONOMKEHHA KOHCTUTYLIN, ane He CTaloTb YaCTUHOM
iXHbOro TekcTy. [JJo TakMxX 3aKOHIB HasnexaTb, Hanpuknan, PegepasbHUin
KOHCTUTYLiMHMI 3aKoH «[Mpo HelTpaniTeT ABCTPIi», KOHCTUTYLIMHWIA 3aKOH
«Mpo KOHCTUTYUiIMHWIA cya» B ITanii, AkMIA, BianosiaHO A0 cTaTTi 137 KoK-
CTUTYLIT ITanii, «BM3HaYae ymoBM, GOPMM M CTPOKM NOPYLIEHHA CNPaB Npo
KOHCTUTYLiMHY 3aKOHHICTb, @ TAKOXK rapaHTii He3anexHocTi cynais KoHcTu-
TYLiHOrO cyay» Towo. Monpu Te, WO Taki 3aKOHW YXBa1loloTb 3a3BMYali 3a
NpoLeaypor BHECEHHA 3MiH 0 KOHCTUTYLT KBanidikaLiMHO BinbLIicTio
CKnady napaameHTy (Mpo ue AOoKNaAHile UTUMEeTbCS B HaCTyMHMX po3dj-
Nax), 3a CBOEIO IOPUAMYHOLIO CMUI0I0 BOHU HUMXKYE 33 KOHCTUTYLIO (B iepapxii
3aKOHIB poO3TalloBaHi oApasy K nicns Hel). Y aeakunx aepskasax (3okpema
BiNblIOCTi 6asKAaHCbKUX [EPXKaB) KOHCTUTYLIMHUMKM OdILiiHO iMEHYIOTb
aKTW, AKi BBOOATb KOHCTUTYLIO B Aito, X0o4 iX iHoAj (Hanpuknag, y XopsarTii)
YXBa/ItOtOTb 3@ 3BMYANHOM 3aKOHOaBYO NPOLLEAYPOLO.

[us.: CpaBHUTENbHOE KOHCTUTYLUMOHHOE Npaso. M.: «MaHyckpunT», 1996. C. 26.
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1.4.2.3. OpraHivHi 3aKOHMU

Cepepq, 3aKOHIB — AKepen KOHCTUTYUiIMHOIO MpaBa KOHCTUTYLIT HM3KK
nepxas (PpaHuia, Anxkup, TyHic, Mapokko, Mani, Icnania, MopTyranis, Py-
MyHisi, Mona0Ba TOLLO) BUOKPEMIOIOTL CreLia/ibHy KaTeropito 3aKoHiB,
AKY IMEHYI0Tb opraHiyHMmmK. Cama iXHA Has3Ba CBIAYMTb MPO Te, WO BOHU
OpraHiYHO NoB’A3aHi 3i 3MICTOM KOHCTUTYLT, € i JONOBHEHHAM.

Kono nutaHb, AKe peryatotoTb OPraHivyHi 3aKOHM, 33 CBOIM 3MICTOM HEO-
[HaKoBe B Pi3HMX KpaiHax. Y BibLWOCTi 3 HUX BOHM CTOCYHOTbCS Nepeaycim
opraHizauji i AiANbHOCTI HaMBaXAMBILIMX OpraHiB AepKaBHOI BAaamM: nap-
NaMeHTY, Npes3naeHTa, ypaay, KOHCTUTYLiMHMX Ta 3aralbHUX CyAiB TOLLO.
MpoTe uym NpeameT peryatoBaHHA OPraHiYHMX 3aKOHIB Y HUM3Li KpaiH He
BMYEPNYETbCA. TAKMMUM 3aKOHAMM HEPIAKO PEryNtoTh TaKOXK BUOOPYY CU-
CTeMy, OpraHisaujto i npoBeaeHHA pedepeHayMiB, OpraHisaLito MiCLLeBOro
camoBpsAAyBaHHA, NOMITUYHI NapTii, 3aranbHUIM NPaABOBUIA PEKMM BAACHO-
CTi 1 ycnaaKyBaHHA, TPYA0BI BiAHOCKMHM, NpOodCNiNKM 1 COLiaNbHUIM 3aXMCT,
PenirinHi KynbTu, 3arajabHy OpraHisaujito OCBiTH, PEXKMM HaA3BUYAMHOIO Ta
BOEHHOTO CTaHy, MOKapaHHA Ta PEXUM iXHbOro BiabyBaHHA TOLLO. 3Biacu
[OCUTb LIMPOKKMI A1iana3oH KibKICHMX NOKa3HMKIB NpeaMeTa peryatoBaH-
HS OpraHiYHMX 3aKOHIB. Y MapOoKKo, Hanpukaa, Moro obmexkeHo 4YoTMpma
NUTAHHAMM, TOLI AK Y PyMyHIi HapaxoBye ax 25 NuTaHb.

OpraHiyHi 3aKOHW YXBaJIlOIOTb 3a3BMYail Y MOPAAKY, BiAMiHHOMY Bif,
NOPAAKY YXBAZIEHHA AK KOHCTUTYLiIMHUX, TaK i 3BMYaliHMX (OpAMHAPHMX)
3aKOHIB, LLIO BM3HA4a€e iXHE micue B iepapxii 3aKOHIB. BoHM B Wi iepapxii
3HaxX04ATbCA MiXK NePLUMMM M APYTMMU 3aKOHAMMU.

OpraHiuyHuMit 3aKoH AK cneundiyHmin (0cobanBIUIA) BUA, 3aKOHIB yreplue
6yno 3anpoBagKeHo y ®paHuii (BianosigHo A0 KOHCTMTYUi 1958 p.), 3ro-
[0M BiH MOWMPUBCA B BiNbLIOCTI KpaiH — KOAMULLHIX GpaHLy3bKMX KOMOHIM
B AQpuLj, a B OCTaHHI AECATUAITTA MOr0 BM3HANM B KOHCTUTYLLIMHOMY NPaBi
HW3KM iHWKMX OeprKaB, 30Kpema eEBPONencbkmx. B YkpaiHi Takoro smay 3a-
KOHIB AIK OpraHivyHi Hemae. NpoTe NPUXMIbHMKIB BKa3aHOI rpaaallii 3aKOHIB
cepen, BiTYN3HAHNX TEOPETMKIB NPaBa M KOHCTUTYLIOHANICTIB OCTaHHIM Ya-
com 3’aBnseTbea Aedani binsle.

Y Takoi niaBuMLLEeHOI yBarn € saromi niacrasu. Mo-nepuie, AOUiNbHICTb
BMOKPEM/IEHHS OpraHiYHMX (AK i KOHCTUTYLIMHNX) 3aKOHIB B OKPEMWIA BUA,
3aKOHIB Jae 3mory ybesneuntn OCHOBHUIA 3aKoH YKpaiHW Bif, AOKAAAHOT
pernameHTallii HU3KM NUTaHb, NOB’A3aHMX 3 OpraHisaL|ieto AepraBHoi Ba-
AN, IHWWX NONITUYHMX THCTUTYTIB Ta AEAKUX IHCTUTYTIB rPOMaAAHCBKOro
CYCniNbCTBA, 30CEPEAMBLLNCE Ha BM3HAYeHHI byHaamMeHTanbHUX 3acaq, op-
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raHizauii Ta GYHKLUiOHYBaHHA LUMX iHCTUTYTIB, Y YOMY 1 MOMATAE OCHOBHE
NPU3HAYeHHA KOHCTUTYLi. Mo-apyre, 0COBNMBUIA, AKLLO NOPIBHATK 3i 3BU-
YaMHUMWM 3aKOHAMM, NMOPALOK YXBANIEHHA OpraHiYHMX 3aKOHIB 36inblUye
iXHIO CTabiNbHICTb, OCKINBKM iX MOMKHA 3MIHUTM Ti/IbKM OPraHiYHUMM 3aKO-
HaMM B TOMY K MNOPAZAKY, B AKOMY BifOyBanocs iXHE yxBaNeHHA, WO No3u-
TWMBHO BMN/MBAE Ha CTabiNbHICTb QYHKLOHYBAHHA AEPKABHOIO MEXaHI3MY.
Mo-TpeTe, 3aNpOBaAKEHHA OPraHiYHMX 3aKOHIB 3 0COBAMBMM MOPALKOM
IXHbOrO yXBajsieHHA Ta BHECEHHA 3MiH [0 HWX BIAKPWMBAE MOXK/IMBOCTI ANA
NeBHOro CMPOLeHHA (NOM'AKLWIEHHA) NpoLeaypy yXBaNeHHA 3BUYANHMX
(opAMHapHMX) 3aKOHIB, AKLWO MOPIBHATU 3 YMHHWUM HWHI B YKpaiHi no-
PAZAKOM, YBIANOBIAHMBLUX MOrO 3 NOPAAKOM, BAACTUBUM bBinbluocTi aep-
’aB, B AKMX 3aMpOBaZKeHO rpajaLito 3akoHiB. Lle, cBO€Eto Yeproto, moxke
CNPUATX NOAONAHHIO MaHINYAALM Nig Yac roN0CYyBaHHA 338 MEHLL BaXKAUBI
33aKOHOMPOEKTK, WO HUHI NPAKTUKYIOTb Y BepxoBHilt Paai YKkpaiHn, Ta Ao-
TPUMaHHIO Npoueaypu 0COBUCTOrO roN0CyBaHHA, AK TOro BMMarae KoH-
CTUTYLLIA YKpaiHu.

1.4.2.4. 3BnyaliHi (opamMHapHi) 3aKoHM

Lle HaYMcneHHIWnM i HaMAMHAMIYHIWKWA PISHOBWUA 3aKOHIB. BoHM pe-
rY/HOOTb HAaMPI3HOMAHITHILLI BUAW CyCNiNbHUX BiIHOCMH, 30KpemMa A0TWY-
HWX A0 NpeAMeTa KOHCTUTYLIMHOro npasa. 3a3suyalt chepy Takmx BigHO-
CWH NPeIMETHO He ODMeXKeEHO, X04 Yy BiNbIOCTI KOHCTUTYLIN, 30Kpema B
KoHCTUTYLT YKpaiHW, MOPIBHAHO NOLWMPEHi TaK 3BaHi BAaHKeTHI HOpMMU, AKi
BiACMNAIOTb [0 3aKOHIB, L0 MatoTb OYTM yxBaneHi y BianosiaHux chepax
CYCNiNbHMX BiIAHOCWH, Nepeaycim TUX, AKi CTOCYHOTbCA KOHCTUTYLLIMHOIO
npaga. 3BMYaliHi (opAMHaApHi) 3aKOHW YXBa/atoOOTh 3a CMPOLLEHO, AKLLO
NOPIBHATM 3 OpraHiYHMMM 3aKOHaMMK, NPOLEYPOLO 3a3BMYalt Ha NiACTaBI
npaBuaa NPocToi 6inbwocTi, TO6TO BiNbLWICTIO BiA NPUCYTHIX AenyTaTiB i mi-
HiMa/IbHO BM3HAYEHOro KBOPYMY B mapiameHTi.”

MNpeameTHa HeobMeXeHicTb chepn 3aKOHOAABYOrO PEryItOBAHHA He
03Hayae, WO NapaameHT nij Yac yxBaneHHA 3aKoHiB abCoNOTHO BiNbHUIA Y
CcBOIl AnckpeLii. Moro csobosa poscyay B 3aKOHOA@BYI AiANbHOCTI obme-

MpWIHATO BBaKaTK, LLO 3BUYAIHI (OPAMHAPHI) 3aKOHW PEryatooTb MaiiKe BCi BUAM CYCMiNbHUX BIAHOCKH,
AKi CKNaAaTb NPeAMET KOHCTUTYLiMHOTO NpaBa. OfHaK, 3BaXKakouu Ha Te, WO NPeAMETOM KOHCTUTYLLN-
HOro NpaBa € nepeayciMm BCTaHOBNEHHA 3acaz (OCHOB) MPaBOBOro Pery/toBaHHSA Y BCiX HAWBAXKAMBILINX
cdepax cycninbHOro KUTTA, NPO WO MWAoCcA y Niaposaini 1.2.3, ua nowmnpeHa AyMKa BUMarae yTOUHEHHS.
3a yMOB KOHCTUTYLLiMHOT rpasaLii 3aKOHiB, 3BUYaHI 3aKOHM cAif, NOB’A3yBaTU, O4EBUAHO, HE CTiIbKM 3
npeaMeToM KOHCTUTYLIHOTO NpaBa (OCKiNbKM 3acafy PeryntoBaHHA HUMU 33 TAKUX YMOB BCTaHOBHO-
BATMCA HE NMOBUHHI), CKiNIbKM 3 NPeAMETOM ray3eit Npaga, AKi BKe BiJOKPEMUANCA Bif, KOHCTUTYLLiHOrO
npasa — BMHOPYOro npasa, Nap1ameHTCbKOro Npasa, MyHiLMNaAbHOro Npasa TOLLO.
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eHa, No-nepLue, HeBiAYYKYBAaHMMM NPaBaMn TIOAMHM, AKi, AK 3a3HaYano-
A, € NepLIoAKepPesIOM NPaBa I, BiANOBIAHO, 3aKOHY, TOBTO TUM KpUTEpPIEM,
AKOMY MapAaMeHT MaE NiANopALKOBYBaTM CBOIO 3aKOHOTBOPYY AiANbHICTb,
MeTa AKOi B AeMOKPATUYHIN | NPaBOBIlA AeprKaBi NONArAE B KiHLEBOMY Nia-
CYMKY Yy CTBOPEHHI NPaBOBMX 3@ 3MiCTOM 3aKOHiB. [To-apyre, AMCKpeLinHi
3aKOHOAABYI MOBHOBAXKEHHA Map/fameHTy OBMeXeHi KOHCTUTYLIEND, AKa
BMMarae, o6 3aKOHW yXBa/ItOBA/IM Ha OCHOBI KOHCTUTYLIT i Bignosiganu
i1, NPO Lo NPAMO MAETLCA B YAaCTUHI Nepuwil cTaTTi 8 KoHCTUTYLi YKpaiHu.
TaKi NONOMKEHHA € TaKOXK Yy BaraTbox iHWKWX KOHCTUTYLSX (cTaTTa 102 KoH-
cTUTyLiT EcTOHIi, ctatTa 7 KoHctuTyuil Jinteu, ctatta 153 KoHctutyu,ii Cho-
BeHii, ctaTta 5 KoHcTuTyuii XopBsaTii, ctatts 16 KoHcTutyLii Y3beKkncTaHy,
cTaTTA 2 KoHCTUTYLi ChoBaY4ymMHM TOLWO).

MpoTe HaBIiTb AKLLO TaKOTO NOJOKEHHA B KOHCTUTYLLIAX HEMAE, BOHO BU-
NJNBAE i3 CAMOi CYTHOCTI KOHCTUTYLIT AK OCHOBHOIO 3aKOHY AEepPKaBu, Lo
M€ HaMBULLYy OPUANYHY cuay. BUHATOK i3 LbOro 3arasibHOro NpaBuaa CTa-
HOBATb KOHCTUTYLLT BennkobpuTaHii, HoBoi 3enaHaii Ta HebaraTbox iHLWMX
KpaiH, NpaBOBi CUCTEMM AKUX HaNeKaTb A0 ciM'i 3arasibHOro Npaga.

KOHCTUTYLIMHMIA KOHTPO/Ib 32 BiANOBIAHICTIO 3aKOHIB KOHCTUTYLLT 3/il-
CHIOKOTb OpraHyM KOHCTUTYLLIMHOT HOPUCAMKLIT, AKMMU HUHI € NepeBaXKHo
KOHCTUTYLiMHI cyamn (KOHCTUTYLUIMHI paan, TpnbyHanu), npo Wo A0KAaAHO
MTUMETLCA B PO3Ai/1i LUIOCTOMY LIbOro NigpyyHuka. MNo-Tpete, ceoboay pos-
cyay (amnckpeuii) napnameHTy obMexXeHOo MPUHLMNOM PO3NoAiny BAagu.
BiH He MmOXKe yxBantoBaTV 3aKOHU, AKI NOCATatoTb Ha aBTOHOMHICTb | He3a-
NEXHICTb Cy0BOI BNaayM (LLO, AK He MPUKPO, iIHKOAKM By B MPaKTUL YKpa-
THCbKOro napnameHTy). Ta M 40 HOPMOTBOPUMX MOBHOBAXKEHb BUKOHABYOI
BNaAM, AKi BUNMBAKOTH 3 il BU3HAYEHUX KOHCTUTYLLIED DYHKLIN, NapnameHT
Ma€E CTaBUTMCA 3 NOBaroto, He nepebupatoum Ha cebe TMX NOBHOBAXKEHD,
AKi, 32 KOHCTUTYLLIEIO, Ha/leXKaTb OpraHam BMKOHABYOi BAaAN.

Ha BigmiHy Big KOHCTUTYLUi ®paHLii Ta AeAKMX iHWKX AepKas (nepe-
BaXKHO 1i KOAMLLHIX KOMOHIN), AKi BM3HAYatoTb chepy 3aKOHOAaBUOI KOM-
neTeHuUii napnameHTy (ctaTta 34 KoHcTutyuii ®paHuii), 32 mexamm axoi
HOPMaTMBHE PEryatoBaHHA 3/iIMCHIOE Tak 3BaHa perfamMeHTapHa Bnaja,
Hacamnepes ypas (ctatra 37 KoHcTUTyLii ®paHui), y KoHCTUTyLi YKpaiHu
PO3MeXKyBaHHA HOPMOTBOPYOI KOMMETEHL,ii MiX 3aKOHO4ABYOK Ta BMKO-
HaBYOO BNaAO00 3a chepamMu peryntoBaHHA He nepeabayeHe. 3aKoHOAaB-
Yya KomneTeHLjia 38 OCHOBHMM 3aKOHOM YKpaiHW MNOLWMPIOETLCA Ha BCi cdhe-
pPY HOPMaTMBHO-NMPABOBOTO PeryatoBaHHA. [poTe Le He 03HAYaE, WO BOHA
dopmanbHO Be3merkHa, TOOTO WO 3aKOHOM MOXKHa perysitoBath byap-ake
NUTaHHA 3 Liel chepun.
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Cratta 92 OCHOBHOrO 3aKOHY YKpaiHM O0BOAI YiTKO BM3HAYAE, B AKUX
chepax 3aKOH peryntoe BianoBiAHI BiAHOCUHW BUYEPMHO, He 3a/MLWatoun
By ab-AKMX MOXKIMBOCTEN NiA3aKOHHOTO HOPMATMBHOIO PEry/OBaHHA, a B
AKMX 3aKOH BM3HAYaE NMLLE 3acaam (OCHOBM) peryntoBaHHA, KOHKpeTM3aLlina
AKUX HANEXUTb 1O KOMMETEHL,ii OpraHiB BMKOHABYOI BNaAM YW OPraHis Mmic-
LLeBOro camoBpayBaHHA. Lle Aae im 3mory onepaTuBHille (NpoTn TpMBaNoi
napnaMeHTCbKOT npoleaypu) pearyBat Ha 3mMiHy KOHKPETHO-ICTOPUYHMX
YMOB XUTTEAIANBHOCTI CyCNiNbCTBA, BPaxoBYyBaTW perioHaabHi, MicLeBi Ta
iHWi ocobansocTi, 6e3 Yoro epeKTUBHE PeryntoBaHHA B CY4acHOMY AMHa-
MIYHOMY CBITI Hemoxnmee. Lnx nonoxeHb ctaTTi 92 OCHOBHOrO 3aKOHY
YKPAiHCbKMI MapiamMeHT TaKoX AOTPMMYBABCA He 3aBKAW, Hamaratymncob
(3Ha4HOO Mipoto, 04eBMAHO, NiJ BNAMBOM NONynismy) besnocepenHbo pe-
ryatoBaTH BIAHOCKMHM, AKi, 32 KOHCTUTYLIED | 3aKOHaMM, MOBUHHI peryato-
BaTW OPraHW BUKOHABYOI BaAM 1 OpraHu MicL,eBoro camoBpaaysaHHa. Oa-
HWM 3 HAaMNOKAa30BIWMX NPMKNALAIB Y LLbOMY NaaHi byna cnpoba BepxoBHOI
Pav BCTAHOB/IOBATM 3aKOHOM KOHKPETHI LLiHWM 1 TapuUdM Ha *KUTIOBO-KO-
MYHaNbHiI MOCAYrKM Ta MOCAYrM FTPOMAACbKOro TPAHCMOPTY, WO HaJatoTb
rpoMagAaHam Ykpainu. KoHcTutyuinHnin Cya YKpaiHu, po3rnsagatodm cnpasm
WOA0 BiAMNOBIAHOCTI TaKMX 3aKOHIB KOHCTUTYLIi, 06rpyHTOBAHO BU3HaB ix
HEKOHCTUTYLIMHUMK Ha Tilt niacTasi, wo BepxoBHa Paga YKkpaiHu nig yac
yXBa/leHHA BKA3aHMX 3aKOHIB BMUILLIA 3@ MEXKI MOBHOBAXEHb, BU3HAYEeHWX
KoHCTUTyLi€to YKpaiHK, | BTPYTMAACL Y NOBHOBAXXEHHA OPraHiB BMKOHAB-
4Oi BNaM M OpPraHiB MiCLLEBOrO CaMOBPAAYBaHHA, YM NOpyLIKAa CTaTTi 6
(po3noain Bnaam) Ta 19, BiANOBIAHO A0 AKOI BOHA, SIK 1 iHLWI opraHu aep-
*KaBHOI Bnaam, 30608’A3aHa 4iATM AuWe Ha NiACTaBi, Y MeXax NoBHOBa-
*eHb Ta B cnocib, Wwo nepeadadeHo KOHCTUTYLIEID Ta 3aKoHaMuM YKpaiHu'.

Mo-4yeTBEPTE, AUCKPELLIO NAaPAAMEHTY OBMENKYIOTb YXBaNEHI HUM 3aKO-
HW. Teopito NPO «MNiA3aKOHHICTb» CaMOro 3aKoHOAaBLA Byno chopmynbo-
BaHO e B NpauAx BiAOMMUX KOHCTUTYLIOHANICTIB MUHYNOrO, AK-0T: JleoHa
[Otori, Mopica Opiy, /lioagira lymnnaosuy Ta iHWwwx. [MpoTe M HWUHI BOHA 3aaK-
LLIAETLCA aKTyaNbHOO, 0COBMBO ANA NOCTTOTANITAPHUX AEPHKaB, 30KPEMA
n ana YKkpainu. BuxigHoi igei uiei Teopii, 3rigHO 3 sKOKO 3aKOH € 060B’A3-
KOBMM /1A BCiX OpraHiB i NocafioBMx ocib, 30Kpema i 3aKoHOoAaBUSA, A0TH,
MOKWM MOro He ckacoBaHO abo He 3MIHEHO Y BU3HAYEHOMY KOHCTUTYLELO |
NapAamMeHTCbKMM perlaMeHTOM NOPAAKY, YKPAiHCbKMA NapaameHT Hepia-
KO He AOTPUMYETLCA. Lle CMPUYMHIOE HEeY3rOAKEHICTb MK 3aKOHaAMM, yX-

.

[Ous.: PiweHHs KCY y cnpasi npo KomyHanbHi Tapudwm Big, 2 6epesHsa 1999 poky. KoHcmumyyiliHuli Cyo
YKkpaiHu. PiweHHsA. BucHoeKku. 1997-2001. KH. 1. C. 342-346; PiweHHa KCY y cnpasi Npo wiHu Ta Tapudun
Ha XWUTNOBO-KOMYHanbHIi Ta iHWi nocayru Big 10 ntotoro 2000 poky. KoHecmumyuitiHuli Cy0 YKpaiHu.
PiweHHA. BucHosku. 1997-2001. KH. 2. C. 24-29.
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BaJIEHMMM B Pi3HWUI Nepiof i CBOEYACHO HE CKAaCOBaHMMM, WO BPeLWTi-pewT
NOPO/KYE 3aKOHOAABYMIA Xa0C, MOA0NATU AKMI IOPUCTY-NPAKTURY, 0COBN-
BO MOYaTKIBLIO, HAA3BNYANHO BAXKKO.

OKpemy rpyny 38MYalHMX 3aKOHIB CTAHOBNATH 3aKOHM NPO paTudikaLito
MiXHapO4HWX [OroBOpPIB. 3a 3ara/ibHMM MPaBWMIOM TaKi 3aKOHW BUKOHY-
t0Tb MWe GYHKLI0 CXBANEHHA NAapAaMeHTOM YKNALeHOro MiXKHAapOAHOro
[0oroBopy. BoHW He BHOCATb y A0roBip Byab-AKMX 3MiH, Xiba O MOXKYTb
MICTUTW NEBHI 3aCTEPEKEHHA 40 AOTOBOPY, AKLLO MOXK/IMBICTb TaKMX 3acTe-
pexeHb nepeabadyeHa cCamMm MidKHAPOAHUM 4OTOBOPOM.

1.4.2.5. MixkHapogHi aorosopu

MixHapoaHi 4OroBOpY HanexaTb 40 O4HOro 3 A0BOI AaBHIX, MOXHa
CKa3aTW TPAAMUIMHWNX, OXKEepPen KOHCTUTYLIMHOMO Npasa, NMTOMa Bara AKo-
ro B YyMOBax Cy4acHuMx rnobanisauifHmx 1 iHTerpauinHmux npoLuecis cepes,
OrKepen KOHCTUTYLIMHOro NpaBa 3pOCTaE.

[MpoTe He BCi MiXKHApOAHi AOrOBOPM CTalOTb AMKEPEeNnamMm KOHCTUTY-
LiMHoro npaga. o-nepuue, 3a CBOIM 3MiCTOM BOHM MOBWHHI peryntoBaTh
came KOHCTUTYLiMHO-NPaBOBi BiAHOCKMHW; NO-Apyre, TibKX Ti BiAHOCKHN,
AKI NPUAIMHUAKN BYTW BHYTPILHBOK CMPaBOK0 AepKaBW, CTaBWM HadHaL-
OHa/IbHUMM; MO-TPETE, MidKHAPOAHI AOrOBOPU MatoTb BYyTM BBEeAEHI («a0-
NyWeHi») B HaljioHasbHYy CUCTEMY KOHCTMTYLIMHOrO npasa Aulle nicns
cneujianbHoi Npoueaypu ixHboi paTudikalii. OcobnBo BaKANBE 3HAYEHHA
ONA KOHCTUTYLIMHOro npaBa matoTb 3arasibHa AeKaapauia npas AOANHN
(1948), MixkHapoaHMIA NaKT NPO FPOMAAHCHKI M NoAiTMYHI Npasa (1966),
MiKHapoAHWIM NAaKT NPO eKOHOMIYHI, colianbHi 1 KynbTypHi npasa (1966),
a TaKOX perioHanbHi MiXXHapOAHO-NPABOBI aKTW MPO NpaBa AAMNHMN, YXBa-
NleHi perioHaNbHUMKM HaAHaUiOHAIbHUMK OpraHi3auiamm — EBponeicbka
KOHBeHLiA npas AoanHn (1950), AMeprKaHCbKa KOHBEHLLA npaB Aoan-
HK (1969), AdpuKaHCbKa XapTia npas AAWHKM | Hapoais (1981), XapTis
OCHOBHMX Npas €sponelicbkoro Cotosy (2000), Aeknapalia npas AOANHN
Acoujauii aep:as MNisaeHHo-CxiaHoi Asii (ACEAH) (2012) ana aepkas-yne-
HiB LMX OpraHisaLiin.

OAHMM 3 NPOBIAHUX AXKepen YKPaiHCbKOro KOHCTUTYLIMHOMO npaBsa €
Yroaa npo acoujalito MixK YKpaiHoto, 3 OAHIET CTOPOHM, Ta EBPONENCHKUM
Coto3oM, EBPONENCHKMM CMiBTOBAPUCTBOM 3 aTOMHOI eHeprii Ta ixHiMun
[epKaBamMu-Y4neHamu, 3 iHWoi cTopoHK (Yroaa npo acolialito mix Ykpai-
Hoto | EBponeicbkm Cotozom) (2014). OCKiNbKM UMM MUTAHHAM, 30KpEMa
CNiBBIAHOWEHHI MiXHAPOAHOMO AOrOBOPY Ta KOHCTUTYLLT | 3aKOHIB, Npu-
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CBAYEHWMN NonepeaHin Niaposain niapy4Hmnka, 0bMeKMMOCs TyT UMMM 3a-
rafIbHUMM 3ayBaramum.

1.4.3. IHWi gXKepena KOHCTUTYLiAHOro nNpaBea

1.4.3.1. Nig3aKOHHI HOPMATUBHI aKTU

Mia3aKOHHI HOPMATMBHI aKTX — e OZHa rpyna AKepen KOHCTUTYLinN-
HOro MpaBga, WO PEerysloe BiAHOCUHM, AKI CTaHOBAATb Moro npeamet. o
HWUX HafeXXaTb MepeBayKHO NapAaMEHTCbKI pernameHTu (y Tomy pasi, SKLLo
BOHW HE € 3aKOHamM), HOPMATUBHI aKTWU TMaBWU AEpPXKaBM 1 HOPMATUBHI
aKTW ypAady. 3a3BMYail BOHU MatoTb MiA3aKOHHMIA 3MICT, TOOTO iX MOBUHHI
YXBa/IlOBATM Ha OCHOBI 3aKOHY, i AKI MatoTb BignosigatM Momy. BuHATOK
CTaHOBAATb 3rayBaHi aKTX pernameHTapHOoiI BAaan, nputamaHHi OpaHuii
Ta AEAKUM IHWKMM aepxaBam. poTe chepa perytoBaHHA BCiX LMX aKTiB
YacTo TiCHO MepeniTaeTbca 3i chepoto peryntoBaHHA aaMiHICTPAaTMBHOTO
npasa, TOMy MPOBECTU YiTKYy MEXY Mi akKTamMM BMKOHABYOI B/aaM, WO €
[YKEePesoM KOHCTUTYLLIMHOIO M aiMiHICTpaTMBHOIO Npaga, ckaagHo. Lboro
[0CATaloTb 34e6i/bWOoro B NpoLUeci iXHboro T/IyMayeHHs nia vyac po3rnaay
KOHKPETHMX MPaBOBMX CUTYaLLiM. IHLLI HOPMATUBHI aKTU OpraHiB BMKOHaB-
yoi Bnagu (MiHicTepcTs, BiAOMCTB, MICLEBUX AEpPKaBHUX afaMiHIiCTpaL,ii)
Ta OpraHiB MiCLLEBOro CamoBpPAAYBAHHA, AKI TAKOX YaCTO 3apPax0OBYHOTb A0
[yKepen KOHCTUTYLLIMHOTO NnpaBga, 34e6inbloro He HaieXxaTb A0 HUX. BoHM
WBMALIe € AXepenamm agMiHICTPaTUBHOIO, MyHiLMNaAbHOro, BUHOpYOro
M iHWWX rany3en npasa.

1.4.3.2. AKTV\ OpraHiB KOHCTUTYLLIMHOIO KOHTPOIO

AKTW OpraHiB KOHCTUTYLIMHOIO KOHTPOO — e OAHE BaXKAMBE AxKepe-
/10 KOHCTUTYLIMHOro npasa. [1o TakmMx aKTiB HanexaTb Hacamnepes, pileH-
HA cnewianizoBaHMX OpraHiB KOHCTUTYLIMHOI OPUCAMKLT: KOHCTUTYLLIMHMX
cyais (3a EBPONENCHKO0 MOAEN/IO KOHCTUTYLIMHOMO KOHTpoAto) abo cyais
3araNbHOIl OPUCAMKLT (38 aMEpPUKAHCbKOK MOAENN0 KOHCTUTYLLIMHOIO
KOHTPO/I0) LWOAO BiANOBIAHOCTI KOHCTUTYLT HOPMATUBHMX AKTiB 3aKOHO-
[aBYOi | BUKOHaBYOi BNaamM abo iXHIX OKpeMMx NoMOMKEHb.

34iMCHIOYM KOHCTUTYLLIMHMIA KOHTPO/b, MO0 OPraHM yCyBatoTb 3 Npa-
BOBOI CMCTEMM 3aKOHW I iHLWI HOPMATUBHI aKTW (IXHi OKpemi NoNoXKeHHs),
AKi cynepeyaTb KOHCTMTYU)I, Y Takmii cnocib 3abe3anedytoum ii BepxoBeH-
CTBO. Y TaKMX BMNAaAKaX OpraHu KOHCTUTYLLIMHOTO KOHTPO/IO BUCTYNAatOThb Y
POAi «HEraTUBHOIO 3aKOHOAABLAY. IXHI akTK (pilueHHsA) HabyBaloTb camo-
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CTIMHOrO 3HAYEHHS, iX MOXKYTb 3aCTOCOBYBATK Oe3nocepenHbo, NOPOAKY-
tOUM BiANOBIAHI OPUANYHI HACNIAKM (TODBTO He OYiKytOYM BHECEHHA 3MiH 10
HOPMATUBHMX AKTiB, NONOMKEHHSA AKUX BU3HAHI HEKOHCTUTYLLIMHWUMM).

Habarato cknafHille 3 BU3HAHHAM pPilleHb OPraHiB KOHCTUTYLLIMHOMO
KOHTPO/ItO aKTaMM «MO3UTUBHOMO 3aKOHOAABLAY, TOBTO aKTamm NO3UTMB-
HOi HOPMOTBOPYOCTI. Y KpaiHax, NPaBoOBi CUCTEMM AKUX HaNeXaTb A0 Cim’i
3ara/sibHOro npasa, HOPMOTBOPYE 3HAYEHHA OPraHiB CyL0BOrO KOHCTUTY-
LiHOro KOHTPO/O, QYHKLT AKOTO BUKOHYE 3a3BMYall BepxoBHUIA cya Aep-
’KaBW, BU3HAIOTb MaliKe He33acTepekHo, WO BUNANBAE 3 NpeLeaeHTHOro
3MICTy MOro pilleHb. Y KpaiHax, NpaBoBi CUCTEMM AKMX HanexaTb A0 cim'i
KOHTUHEHTaNbHOro NpaBsa, AK i B iHWWX CNOPIAHEHMUX 3 LiEO NPaBOBOIO
CIM'Et0 MPaBOBUX CUCTEMaAX, CUTYyallif He Taka OA4HO3Ha4Ha. MepeBarkHO
NPUPOAY OPraHiB KOHCTUTYLIMHOIO KOHTPO/IO, AKUMW € 3a3BMYAN KOHCTU-
TYUiMHI Cyan, AK «NO3UTMBHUX 3aKOHOAABLIBY pillyde 3anepeyytoTb. Oc-
HOBHMM apryMeHTOM Ha KOPWCTb TaKOi NO3MLTI € NOCUAAHHA HA NPUHLMN
po3nogainy Bnaau, BianosiAHO A0 AKOro GopmyntoBaHHA NO3UTUBHMX HOPM
(HOpPM 3aKOHY UM IHLWKMX HOPMATMBHMX AKTIB) HANEXWTb A0 BUHATKOBOI
KomneTeHUji 3akoHoAaB4Y0i abo BUKOHABYOI BAaau, NiAMIHA AKMX OPraHOM
KOHCTUTYLiIMHOrO KOHTPO/IO HEAOMYCTUMA.

MpoTe B topuANYHIl NiTepaTtypi, 0cobanBo 3axigHMX KpaiH i nocTcouia-
NICTUYHKMX KpaiH LleHTpanbHOI EBPONM, HEPIAKO MOXHA HAaTPANMUTKU Ha NPo-
TUAENKHI AYMKW. YY1 He HaMpaaMKanbHilly 3 HUX BUCNIOBUB LLe B KiHLi 80-x
POKIB MUHYIOMO CTONITTA NOAbCbKUA KOHCTUTYLiOHaNICT Jlex Tapniuki: «Y
CyYacHil npakt1ui obpa3 “HeraTMBHOIO 3aKOHOAABLA” MOCTYNAETLCA Mic-
Luem obpasy cyay, Wo Aie He TiNbKM AK 3BUY4aMHWN “NMO3UTUBHUIN 3aKOHO-
JaBelb”, ane M AK KOHCTUTYLIMHMI 3aKkoHodaBelb» . MoXHa, 04eBUaHO,
rOBOPUTK MPO HaAMIPHY KaTEerOPUYHICTb TaKOro BUCHOBKY, MPOTe 3anepe-
YyyBaTW MOro paloHasibHe 3ePHO HaBPA YM MOMKINBO.

MoroaXyumnch 3 BaXKAMBICTIO AOTPUMAHHA KOHCTUTYLLIMHUMMK cydamm
nogarn A0 NPUHLUMNY PO3NOAiY BAaAW, BOAHOYAC HE MOXHA He BM3HATK,
LLLO B peasibHOMY XUTTI Ui OpraHu iHOAI BMABNAKTLCA B CUTYaLil, KOAK M
[0BOANTLCA POBUTN BMOIP MiXK PISHUMU LLIHHOCTAMM B iEPAPXIl KOHCTUTY-
LiMHMX LiHHOCTEN, 30KPeMa MiXK 3aXMCTOM MpPaB JHOAUHM 1 NMPUHLMMIOM
po3noainy snagn. OHIED 3 HAMMOWMPEHIWNX | HalcynepeYnmBilnx Ta-
KWX CUTYyaLLin €, HAaNpuKaaa, BiACYTHICTb MMCAaHOi HOPMM B 3aKOHOAABYOMY
peryntoBaHHi, TO6TO HaABHICTb MPOrajiMHM B HbOMY, WO CMPUYMHIOE MO-
PYLEHHA KOHCTUTYLIMHUX NpaB atoAuHK (Ta ixHix 0b’eaHaHb). 3 nornsay

Garlicky L. Sadownictwo Konstitucyjne w Europe Zachodniej. Warszawa, 1987. S. 282.
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NPUHLMMIY PO3NOAINY BAAAW, YCYHEHHA NPOrajivH — Lie npeporatusea 3a-
KOHOAABLA 4YM iHWOro cyb’ekta HopmoTBop4yocTi. OfHaK BiAMOBA Ha Ll
NiACTaBi KOHCTUTYLIMHOrO cyay B NPUAHATTI A0 PO3rAaAy KOHCTUTYLMHOI
CKapru, AKLLO B Hill MAETbCA NPO MNOPYLUEHHA B pe3y/bTaTi 3aKOHOA4ABYMNX
NpOorasnH KOHCTUTYLLIMHWUX NpaB cyb’eKTa OCKapKeHHsA, He MoXe ByTK oLi-
HeHa iHaKLWe AK GopMaNbHO-A0rMaTUYHA. 3 NOrALY KOHCTUTYLT (30Kpema
cTaTTi 3 KoHCTUTYLIT YKpaiHK) Taky BiAMOBY CAif, pO3risaaT i AK HEKOHCTU-
TYLiiHY, OCKiNIbKM BOHa No36asnse ocoby npasa Ha CyA0BMIA 3aXMCT, WO ra-
paHTye cTaTTA 55 OCHOBHOrO 3aKoHY YKpaiHu. MpakTnka KoHCTUTYLiMHOrO
Cyay YKpaiHuW B UbOMY MAaHI, Ha BIAMIHY Bi4 NPAKTUKM OpraHiB KOHCTUTY-
LiHOrO KOHTPO/O IHLWKWX KpaiH, ZLOBOAI CynepeyimBa.

TvM Yacom, 3BarkatouM Ha BiAHOCHY MOLWMPEHICTb M aKTyaNbHICTb BKa-
3aHUX CUTYaLin, AeAKi AeprKaBM HaMaraloTbCA BPEry/0BaATU iX Y CBOIX KOH-
cTuTyuiax. Tak, BignosiaHo Ao cTaTtTi 283 KoHctutyuii MopTyranii (1976),
06’eKTOM KOHTPOMO KOHCTUTYLIMHOIrO TpMbyHany Uiel KpaiHu moxe ByTn
H6pak NOTPIOHMX 3aKOHOAABUYMX HOPM, AKLLO Lie CNPUYMHIOE NOPYLUEHHSA
KOHCTUTYLIMHUX NONOXEeHb. AHAMOrYHOI NO3MLIT AOTPUMYIOTBCA OpPraHm
KOHCTUTYLIIMHOrO KOHTPOO HU3KM iHLIMX KpaiH (HaBiTb AKWO HEMaE BiA-
NOBIAHUX NONOXKEHb KOHCTUTYLIN): ITanii, MonbLii, 6anTincbkMx KpaiH, Py-
MYHiT, Mongosu ToLwO.

Y NpakTULj OpraHiB KOHCTUTYLLIMHOIO KOHTPO/IIO MOM/IMBI M iHLWI cK-
Tyauii, Konu iMm A0BOAMUTLCA BA@BATUCA A0 «A006ya0BM» | PO3BUTKY Npa-
Ba, 30KPEMA KOHCTUTYLIMHOrO, AKLLO apryMeHTU 3abe3neyeHHs i 3axmucry
npaB OAMNHU BUABNAOTLCA NEPEKOHAMBILLIMMM B iEPAPXIii KOHCTUTYLIMHMUX
LiHHOCTEM 3@ apryMeHTH A0TPUMAHHA NPUHLMNY PO3NOAINY BNAAN B KOH-
KPeTHIM cuTyali. MNpaBa NOANHU — Le | € TOM Ba30BUIN KPUTEPIN, AKUIA BU-
3HAYa€E MeXKi NPaBOTBOPYOCTI OPraHiB KOHCTUTYLLIMHOMO KOHTPO/IHO.

[o axkepen KOHCTUTYLiIMHOIO NpaBa Hajex)aTb TaKoXK akTu odiliiHOro
TAYMAYeHHA KOHCTUTYLIMHUMW CyAamM KOHCTUTYLIT B TUX KpaiHax, Ae Take
TNYMaYeHHA BUOKPEM/IEHO B CAaMOCTIilMHE MOBHOBAaXEHHA KOHCTUTYLiIMHOrO
cyay, 30Kkpema B YKpaiHi. OdiliiHe TaymadyeHHA KOHCTUTYLIT He MaEe camo-
CTIMHOrO 3HAa4YeHHs, TOOTO MOro akKTN HE MOXKYTb 3aCTOCOBYBATU OKPEMO Bif,
TEKCTIB MOMIOXEeHb KOHCTUTYLIT, AKI T1ymayaTtb. [1poTe ue He O3Hauae, Wo
MeTa 0diLiMHOro TAyMavyeHHA 0bMeKyeTbCA 3’ACyBaHHSAM BOJ1i TBOPLLiB KOH-
CTUTYLT Ha Yac il yxBaneHHs (iCTOPMUYHOIO KOHCTUTYLIIEAABLSA), SIK BCE Le 3a
nonepeaHboto PagAHCbKO-MO3UTUBICTCbKOKO TPAAMLLIEHD HEPIAKO NPOAOB-
YIOTb BBaXKaTW Y BITYM3HAHIA KOHCTUTYUiOHANICTMLI. MeTa TaymadeHHsA
3aebinblioro Habarato wWupLia. BoHo nepenbayae 3'acyBaHHA MMOUHHOTO
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3MiH, AKi BigOyAMca B CycniibHOMY XWUTTI MIiCAA yXBa/N€HHSA KOHCTUTYLLI.
TobTO, BiANOBIAHO A0 AyXy Yacy, MOMKEe 3MIHIOBATMCA AyX KOHCTUTYUi Ym
OKpemux il NONOMKeHb. A Lie, CBOEID Yeproto, HE MOXe He CYNpPOBOLXKYBa-
TUCb A0aBaHHAM A0 iXHbOrO 3MiCTy, «6e3 BiANOBIAHUX CNOBECHWX 3MiHY,
HOBWX MOMEHTIB, MPO BUHUKHEHHA AKUX iICTOPUYHMIA KOHCTUTYLiEAABELD
Mir HaBiTb He 3a0rafyBaTuncaA. 3apybiKHa Cy/10Ba KOHCTUTYLLIMHA NPaKTMKa
M€ YMMaNo NPUKALIB TaKOro eBOMKOLIMHOMO TIYMAYeHHA KOHCTUTYLiN.
3 ornagy Ha ue, NownpeHi cepen BiTYM3HAHMX NPABO3HABLLIB TBEPAXKEHHA
Npo Te, WO aKTU CY0BOr0 TYMAYeHHA «HEe MOMKYTb MICTUTU B TEKCTAX Hi-
4Oro HOBOTO, IO He BXOAMTL [10 3MICTY HOPMM, AKY TAyMadaTb» , € OCUTb
CYMHIBHUMMU. TaKi TBEPAKEHHA HeOe3MiACTaBHO KPUTUKYIOTb B OPUAMYHIN
niTepatypi, wonpasaa, nepeaycim 3axiaHin.

JoKknagHiwe nNpo opuanYHy NPMPOAY aKTiB OpPraHiB KOHCTUTYLIMHOMO
KOHTPOJI0 Ta T/IyMayYeHHA UTUMETHCA B PO3iAI LUOCTOMY LIbOTO NiAPYYHMKA.

1.4.3.3. KOHCTUTYUiHI CyaoBi npeueaeHTn

Ha BigmiHy Big nonepeaHix AKepen KOHCTUTYLiIMHOro npasa, Lo no-
lWMpPEHi MaiKe B yCiX KpaiHax, CyAOBUI NPeugaeHT SK OKepeno KOHCTU-
TYLiHOrO npaBa NpUTaMaHHWN NMepeBarkHO KpaiHam, NpPaBOBi CUCTEMM
AKMX HasnexaTb 40 CiM’i 3aranbHOro npasa: OaTbKIBLIMHI NpeueaeHTHOro
npaBa — BenmkobpuTaHii, a Takoxk CLUA, KaHaai, Asctpanii, HoBit 3enaHaii
TolO. B ocHOBI NpeLeaeHTHOro NpaBa eXUTb NPUHUMN stare decisis — no-
TPUMaHHSA TOTO, WO OyN0 BXKE BUPiWEHO. 3a CBOIM 3MiCTOM KOHCTUTYLLiNHI
CYAOBI MpeLeneHTH CTocytoTbea 3a4ebinblioro npas i ceoboa NtoaMHK Ta
MeXaHi3MiB iXHbOI peanisauii. lonpu Te, WO MWHYAOro CTONITTA Benmko-
OpuTaHIA 1 iHLWI KpaiHM aHITOCAaKCOHCbKOI MPaBoBOi Cim’i NpueaHanncs oo
Mi¥HapoAHMX NaKTiB NPO NpaBa NtoAMHM Ta EBPONencbKoi KOHBEHLLi NpaB
NIOAMHW, @ TAKOXK YXBaAMAWM BAACHI aKTW, WO PEryNtoTb OKPeMi npasa M
cBoboam, Le He MPUMEHLWNAO 3HAYEHHSA CYA0BUX NPeLeaeHTIB y peryato-
BaHHiI Lji€ei chepn.

ba binblue, ix BU3HAOTb TAKOXK Y KpaiHaX, B AKUX TPAANULIMHO 3HAYEHHSA
npeueaeHTIB AK AKepena npasa 3anepeyyBann, 30kpema B YKpaiHi. Libo-
My CNpUAE NpeuefeHTHa NpakTUKa EBPOMNENCLKOro cyay 3 Npas AANHM,
pilleHHs AKkoro o¢iliiHO BU3HAHO AXepesom HaljioHasnbHoro npasa. [o
LbOro MM LLe NOBEPHEMOCA B PO3A4iMi Apyromy Mia vac po3rnaay npuHUmM-
NiB KOHCTUTYLIMHOrO Npasa.

3arasbHa Teopis AepxKasu i npasa: niapyyHuk / 3a pea. npod. M. B. Lgika, npod. O. B. NeTpuwumHa.
Xapkis, Mpaso, 2009. C.433.
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1.4.3.4. KOHCTUTYUiMHI 3BMYal

KOHCTUTYLiMHI 3BMYaT — AXKePEeNo KOHCTUTYLIMHOrO NpaBa TakoX b6pu-
TaHCbKOrO MOXOAXKEHHA, AKE BNACTMBE HU3LL aHIJTOMOBHUWX KpaiH. KoHCTH-
TYLiMHWIA 3BMYal BMHWMKAE B pe3yabTaTi TPMBAAOi NOBTOPKOBAHOI TMMI30-
BaHOI NOBeAiHKN BAAAHWUX CyB'eKTIB Y KOHCTUTYLIMHO-NPaBOBIN cdepi, AKa
(noBepjiHKa) cTana 3aralbHOBU3HAHOK 1 NepPeTBOPMIACA Ha 3BMYAEBE Npa-
BMA0. KOHCTUTYLINHI 3BMYaT peryntotoTb NepeBaykHO BiIHOCKMHM, NOB’A3aHi
3 QYHKLiOHYBaHHAM OpraHiB AepKaBHOI, nepeayciM BUMKOHABYOI Bnaau:
KabiHeTy MiHicTpiB, MiHICTEPCTB, @ TAKOX BiAHOCUH MiXK HUMM.

Xo4 TaKMMM 3BMYAAMM B @aHITTIOCAKCOHCBbKMX KpaiHax KepyroTbCa AOCUTb
4acTo, BOHW He 3aBXAM MiANAratoTb CYA0BOMY 3aXMUCTY, OCKIIbKM YMMAJIO 3
HWUX MatOTb HE tOPUANYHUIA, @ NOAITUYHWUI 3MICT.

Lle 0cob6/MBO MOMITHO B KOHCTUTYLIMHMX 3BMYanAX-yrogax, nowmpe-
HUX Y Til ke BenukobpuTaHii Ta iHWMX KpaiHax 3araibHOro nNpasa. IXHil
CMEeKTP A0BOJI LWMPOKUIA: BiA, KOHCTUTYLIMHMX YIO4 MiK KOPOSEBOtO i nap-
JTAMEHTOM, [OTPMMAHHS 3BMYAiB-AOMOBAEHOCTEN Mig, Yac MNPU3HAYEHHS
npem’ep-miHicTpa 40 3a60POHM cyaaam BpaTh y4acTb y NOITUYHOMY KUT-
Ti, @ YNeHaM MapaaMeHTy — KpUTUKYBATWU Cy0BY B/1aAy.

Y KpaiHax, NpaBOBi CUCTEMM AKMX HaNexaTb [0 iHWKWUX NPaBOBUX CiMel
(oKpim xiba Wo cim’i 3BMYaEBOro Npasa), KOHCTUTYLiMHI 3BMYal Ta KOHCTU-
TYLiMHI 3BMYAEBI yroaM AK AXKepeno KOHCTUTYLIMHOro npaea mMailKe He
BUKOPUCTOBYIOTb. YKpaiHa He € BUHATKOM 3 LibOro npasuaa. [porte goro-
BiPHMIA cnocib peryntoBaHHA OKPEMMNX KOHCTUTYLIMHUX BiZAHOCUH 3aCTOCO-
BYIOTb UMMaNOo AepxKas. [1o LMX BiAHOCUH HanexaTb nepeayCciMm BiAHOCUHMU
MiXX TEepPUTOPiaIbHUMMW OAMHULAMU AepKaBWU M LEHTPabHO B30 3
NUTaHb iXHbOI KOMNeTeHLji. BHympiuHb00ep#asHUMU 002080paAMU He-
PiJIKO PO3MENKOBYIOTb KOMMETeHLio deaepadii Ta ii cyb’ekTis y deaepa-
TUBHWX AeprKaBaX, LEHTPY 1 aBTOHOMHMUX YTBOPEHb — Y CKAAAHMUX YHITap-
HUX AepKaBax TOLLO.

Y nocTpafAHCbKMI Nepios A0BOAMAOCA BAABATMCA 40 KOHCTUTYLLIMHOI
yroam i Ykpairi. Maetbca npo KoHCTUTYLiHWI Aorosip mix Mpe3naeHTom
Ta BepxoBHoto Pagoto Npo OCHOBHI 3acaam opraHisalii Ta dyHKLiOHYBaH-
HA AepKaBHOI BAaAM M MICLLEBOro CamoBpsadyBaHHA B YKpaiHi Ha nepiog,
00 YXBaneHHA HOBOI KOHCTUTYLIT YKpaiHu Bia 8 yepsHA 1995 poky. Monpu
Te, WO BiH MaB MeBHe MO3UTUBHE 3HAYEHHA B MNOAONAHHI KOHCTUTYLLINHOI
Kpu3n, Wo Toai byna B YKpaiHi, HasBaTu uel [Jlorosip topnandyHum AOKY-
MEHTOM, [0 TOro X B YMOBaX YMHHOCTI 6araTopa3oBO «1aTaHOi», ane He
CKacoBaHOT KOHCTUTYLIT YKpaiHM, BaXKKO.
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[o nepeniveHnx axepen KOHCTUTYLLIMHOIO NpaBa MOXKHa A0AaTU:
* [OKTPUHaNbHI AxKepena — BUKAALEHI B Pi3HMX NpaLLAX y3arajlbHEHHA
M BUCHOBKM BYEHUX-IOPUCTIB UM iHWNX PaxiBLiB 3 KOHCTUTYLLIMHOIO
npaBga;
e penirivHi gykepena, NnpUTaMaHHi peniriiHii NpaBoBil cim’i, Npo AKi
BXKe 3raZyBann 1M A0 AKMX MM LLe MOBEPHEMOCA B HACTyNMHOMY pO3-
Aaini, Touwo.
OpaHak Ui axkepena € abo AONOMIXKHUMM (AOKTPUHANbHI AxKepena), abo
obmekeHo nowmnpeHi (penirinHi axkepena). BiTYM3HAHOTO KOHCTUTYLLIMHO-
ro Npasa BOHW Be3nocepenHbo He CTOCYHOTHCA.
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Pozaia 2.
INpHHUHIH KOHCTHTYUIHHOIO nMpaBa

MpUHLMNK NpaBa — ogHe 3 GyHAAMEHTANbHMX | HANYKMBAHILLMX NOHATb
topucnpyaeHLi. bes 3rafkm Npo HMX He 06xoaAnTbeA BiNbWICTb MOHOTPa-
biYHMX NPaBOBMX AOCNIAKEHD, CreLianbHy yBary iMm npuaineHo 3a3smyai
i B UNCNIEHHMX HaBYa/bHMX NOCIBHMKAX | NigpyYHMKaX 3 ycCix ranysen npa-
BOBOTrO 3HaHHA. OaHaK npobnema NPUHUMNIB NpaBa 3aaMWAETbCA OAHI-
€10 3 HaWcynepeYmBINX, HEACHNX | METOLONOTIYHO HEOCMUCIEHUX AK Y
BITYM3HAHOMY, TaK i B MOCTPaAAHCbKOMY MpPaBO3HaBCTBi. HeoaHo3HauHe
TaKO CTaBAEHHA A0 iIXHbOT iHTepnpeTauii Ta Knacudikauii B 3axigHi npa-
BOBIN NiTepaTypi.

BiACYTHICTb HaneXHoro OCMWCAEHHA MNPUHLMMIB NpaBa HeraTMsHO
MO3HAYAETLCA Ha LOPUAMYHIN, 30KpeMa CyaoBil npakTuui. Monpu Te, WO
IOPUCTU-MPAKTUKM ONEPYIOTb MOHATTAM MPUHLMMIB NpaBa 40BOAI 4acTo, 40
iXHbOrO MPaKTUYHOrO 3aCTOCYBAHHA, TMM Maye AK MOPIBHAHO CaMOCTIMHOrO
[epena npasa, HOPMO3aCTOCOBYBaYi, 30Kpema 1 Cyadi, YAatoTbCa BKpaK
piaKo, BigAatoum nepesary KOHKpeTHiWe cdopMyIbOBaHUM HOPMaM 3aKo-
HiB 1 iHWMX HOPMATMBHMX aKTiB HABiTb TOAi, KON TaKi HOPMMU He Y3TroAKeHi
3 NPUMHMNaMKM NPaBa, WO NiATBEPAKYE, 30KPEMA, aHaNi3 CYA0BUX PilLEHb,
AKM nposis LleHTp pocniaxkeHHa npobnem BepxoBeHcTBa npaBa Hadujo-
Ha/IbHOTO YHiBepcuTeTy «KMEBO-MOTMAAHCHKA akademina».

2.1. [IOHATTA NPHHUHMNIB KOHCTHTYLiHHOIO
npasa Ta ixHa npupoaa

2.1.1. Nigxoaun A0 PO3yMiHHA NPUHLUNIB KOHCTUTYLilAHOrO NpaBea

Mpobnema OCMUCAEHHA MPUHLUMMIB KOHCTUTYLIMHOMO MpaBa TaKa X
CK/ladHa, AK i NPUHUMNIB NpaBa 3arasom. 3a nonepeaHbo PaaAHCLKO-MO-
3UTUBICTCbKOIO TPAAMLED iX, 3@ aHA/OrED 3 NPUHLMMNAMKU Npasa, Npo-
[OBXKYIOTb BM3HAYaTK K BUXIAHI, 3acagHWYi igel KOHCTUTYLIMHOro nNpaga,
IO 3aKPINAEHO B KOHCTUTYLLT, 3aKOHaX 1 iHLWMX KOHCTUTYLIMHUX akTax abo
besnocepeHbO (TEKCTyanbHEe 3aKpinieHHsa), abo K BOHW BUMAMBAOTb 3
IXHbOTO 3MICTy (3MICTOBHE 3aKpin/ieHHs) i BUBOAATLCA 3 HbOTO B /IOTKO-iH-
OYKTMBHUM cnocib. 3 ornsaay Ha LUe, KOHCTUTYLiHI NPUHUMMIM NOAINAI0Tb Ha
nuncaHi n HenucaHi. [1o NMcaHUX NPUHUMNIB 3aPaxoBYOTb Ti, «AKi OTPMMaIN
besnocepeHe BepbHaibHE BUPAKEHHA B TEKCTI KOHCTUTYLLT KpaiHu», a Ao
HenuncaHux — «igei, AKi nexaTb B OCHOBI 3MICTY HOPM 1 IHCTUTYTIB KOHCTH-
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TYLT, SIKI KOHCTUTYLLIA HEABHO MAE Ha yBasi, O4HaK He 3ragye C/I0BECHO» ,
OCKIiNbKM BOHM € ab0 «CamMOOYEBUAHUMM ICTUHAMMY, AKI HEe NOTpebytoTb
0cob6AMBOTO 3aKpinieHHA, abo BUNAMBAOTL 3i 3MICTY LiN0OT HU3KWU KOHCTU-
TYLIMHUX HOPM™. TOBTO A0 KOHCTUTYLIMHUX MPUHLMNIB, 3TAHO 3 TAaKO
iHTepRpeTaljieto, 3apaxoBytoTb TifIbKK Ti, AKI NpAMO abo onocepeaKoBaHo
3aKpinneHi B KOHCTUTYLi. PyHAAMeEHTaNbHI, KepiBHI iaei, Wo He oTpMMa-
/M CBOTO BM3HAHHA Ha PiBHi KOHCTUTYLIMHOIO 3aKOHOAABCTBA, Nepeaycim
OCHOBHOIO 33aKOHY, HEe MOYTb BBAXKaTWUCb NPUHLMMAMU KOHCTUTYLLIMHOMO
npasa”™, OCKiNbKM BOHM No3basaeHi opuamndHoro amicty”™". IXxHe BUKkopu-
CTaHHA Nig Yac yxBaNeHHA KOHKPETHUX OPUANYHNX PilleHb, Ha AYyMKY Npu-
XWUIbHWKIB TaKkoi MO3ULi, € HE3aKOHHUM ™"

3aneXHo Bif, POPMabHOro 3aKPINNEHHS YN HE3AKPINAEHHA NPUHLMNIB
Y KOHCTUTYLLIAX YM IHLIMX 3aKOHAX KOHCTUTYLLIMHOMO 3MiCTY (IHKOAM A0 HUX
[0AAt0Tb MisKHAPOAHO-MNPABOBI aKTU ) PO3PI3HAITL NPUHLMNK Npasa,
abo PUANYHI NPUHUMNK 1 NPABOBI NPUHLMNK, aBO NPUHLMNKX NPaBOCBI-
nomocTi. OCTaHHI MOXKyTb HabyBaTW 3MICTY OPUANYHUX NPUHLMMIB TiNbKM
B pasi iXHbOro HACTYMHOrO NPaBOBOro KOHCTUTYIOBAHHA

[oBoni pi3HATLCA NOMNAAM Ha B3AaEMO3B'A3KM MPUHUMMIB KOHCTUTY-
LiMHOrO MpaBa 3 HayKolo M iHWMMM GOPMaMM OCBOEHHA AiCHOCTI (CBi-
TOCMPUIMHATTA) — penirieto, Mopansto, MAUCTELUTBOM. MMPUHUMMKU KOHCTUTY-
LiiHOro nNpaBa, HaBiTb 3arasibHi, PO3rNAAat0Tb 3a3BNYaAM NIMLLIE B KOHTEKCTI
MOro XapaKTePUCTMKM AK ranysi HallioHaIbHOTo NpaBsa TOoLLO.

MornnbneHe OCMMUCAEHHA TMPUHUMMNIB M iHWKWX MOB’A3aHUX 3 HUMM
NUTaHb — BaX/MBa NepeaymoBa 3'ACyBaHHA MPUPOAM MPUHLMNIB KOH-
CTUTYLMHOIO npaBga, IXHbOro MiclA B MOro CTPYKTYpi M 3Ha4YyeHHA anA
3abe3neyeHHs edheKTUBHOIO KOHCTUTYLIMHOIO peryatoBaHHA, a 3pell-
TOK — PO3YMiHHA CaMOoi CyTHOCTI KOHCTUTYLiMHOro npasa. CBOEID Yeproto,
npUpoaa NPUHLMMIB KOHCTUTYLiIMHOIO NpaBa He MoKe byTn 3’acoBaHa be3
6oaalt KOPOTKOro aHanisy iXHiX NePBUHHNX, BUXIAHWX AxKepes, 3B’A3KiB 3
JIOAMHOI, HAYKOO Ta LLIHHOCTAMM.

AnebactpoBa M. A. KOHCTUTYLIMOHHbIE MPUHLMMbI: Npobaema topuanYeckoit Npupoabl v 3dpdeKTUBHOCTH
peanusaumn. KoHcmumyyuoHHoe u myHuyunasasHoe npaso. 2007. Ne 7. C. 6-7.

Tam camo. C. 7.

BacunbyeHko O. M. MpuHLmMn piBHOCTI Npas i cBo60A NOAUHM | rPOMAAAHUHA Ta MOTO LiHHICHI BUMipH
B KOHCTUTYULiMHOMY npasi YKpaiHu. K.: ApT-EkoHom, 2015. C. 115.

YepHobensb . T. MpaBoBble NPUHLMMBI KaK MAEONOrMYECcKan napagurma. HypHasa pocculickozo npasa.
2010. Ne 1. C. 87-88.

Tam camo. C. 88.

lweHKko O. M. KOHCTUTYUiMHO-NPaBOBi OCHOBM agMiHICTPATUBHO-TEPUTOPIANBHOTO YCTPOIO YKpaiHu. K.:
lOpiHkom IHTep, 2014. C. 65.

Tam camo. C. 65.

ornr
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2.1.2. O:Kepena NOXoAXKeHHA NPUHLMNIB KOHCTUTYLiAHOro npaea

AK | KOHCTUTYLiMHe NpaBo, MOro NpUHUMNKM — Asuule BaraTorpaHHe,
GaraTopisHeBe it HaraToBrMipHe. BOHM MatoTb pisHi GopMU. IXHA IHCTUTY-
LioHanizauisa, TO6TO 3aKpinaeHHA B KOHCTUTYLSX M iHWWX HOPMATUBHUX
aKTax KOHCTUTYLIMHOTO 3micTy, 6€3yMOBHO, € OAHMM i3 HaMHAAINHIWWX i
Halpe3yNbTaTUBHILLIMX CNOCOBIB HaAAHHA PUANYHOT CUAM NPUHLMNAM.
TaKe 3aKpinaeHHA MaE Be/MKe NO3UTUBHE 3HAYeHHA ANA 3abe3neyeHHs
€HOCTI, UjiNiCHOCTI M BU3HAYEHOCTi CUCTEMM KOHCTUTYLIIMHOro Npasa, 403-
BOJIAE HIBE/OBATN HEBM3HAYEHICTb OKPEMMUX MONOMKEHD KOHCTUTYLIMHOIO
3aKOHO4ABCTBA, OOMEXUTUN CyD'EKTUBHUIA BNAMB Ha NpoLEec IXHbOro 3a-
CTOCYBaHHA BiAANOBIAHMX OPraHiB i Nocagosmx ocib. MNpoTe NPUHLMMNM KOH-
CTUTYLIMHOrO NpaBa He MOXyTb OYTW 3BeAeHi A0 30BHILHbO BUPAXKEHMUX
3HaKoBMX GOPM — TEKCTIB KOHCTUTYLIT Ta iHWWX HOPMATUBHUX aKTiB KOH-
CTUTYLLIMHOTO 3MICTY, LLIO iCHYHOTb HE3aNEeXHO Bif, cyO’ekTa — NOANHM, AK i
Came KOHCTUTYLiMHe NpaBO — A0 3aMKHYTOI, OTYHO HecynepeyvamBoi cmc-
TEMW HOPM, COOPMYNbOBAHUX Y KOHCTUTYLLT, 3aKOHAX 1 iHLNX AePKABHUX
HOPMATUBHMX aKTax, 3 AKOI 33 AOMOMOTOK N0riKO-GOPMaNbHOro aHanisy
(IHAYKUIT Y1 aeayKuii) MoXKHa BMBECTW BiANOBIAHMI NpuHUMN abo npaso-
3aCTOCOBHE pilleHHA. Lle He WO iHWe AK i1t03iA, CNPUYMHEHA OPUANYHUM
NO3UTMBISMOM | HaAMIPHMM paLioOHANI3MOM Y Niaxo4ax OO PO3YMIHHA
npuvpoaM NPUHLMNIB Npasa B3arani 1 NPUHUMNIB KOHCTUTYLLIMHOTO NpaBa
30Kpema. Hacnpasai HifsAKMI NOTIYHMIA 3MICT KOHCTUTYLIT YK iHWWX HOpMa-
TUBHWX aKTiB lepKaBW He MOXKe AaTu Hinblue Toro, Wo B HbOMY 3aK1aZeHo.
Y KOHCTUTYLLT, 3aKOHaX Ta iHLWMX HOPMATMBHMX aKTax, HaBiTb Y pa3i TEKCTY-
a/NbHOTO 3aKpinaeHHA NPUHUMNIB, iKCytoTb, No cyTi, dopmy BianosBiaHOroO
NPUHLUMAY, AKa 3a3BKMYait JOBONI «enaCTUYHa». [i HaNOBHIOIOTL PeanbHUM
3MICTOM B NPOLLECI 3aCTOCYBAHHA MPUHLMNY A0 KOHKPETHOI NPaBOBOi CUTY-
auji. Tob1o abcontoTHOT €AHOCTI POPMM 1 3MICTY HABITb TEKCTYaIbHO 3aKpi-
MIEHNX MPUHLMNIB KOHCTUTYLLIMHOMO NpaBa AOCATAOTb 3aBAAKMN AiANbHOCTI
Ntoaen y npoueci peanisauii npuHUMNIB.

TMM nade 3HaYeHHA NpaBoOCBiAOMOCTI cyb’ekTa (3 il He TinbKM paLjo-
Ha/IbHUMMK, @ 1 ippaLioHaNbHUMK efleMeHTaMM) 3pOCTae ToAi, KoM MPUH-
LMNK NpaBa «BiKPUTO» He CHOPMY/IbOBAHO B HOPMATUBHUX TEKCTaX. Y Ta-
KOMY pa3i MPUHUMNM PO3KPMBAKOTb Ha NiACTaBI AK TIlYMAYeHHA NMOMOXKEHb,
LLO MICTUTb KOHCTUTYLLIA Ta IHLWI BHYTPILIHbOAEPXKABHI HOPMATUBHI TEKCTH,
TaK i 3a/ly4eHHA IHWKWX MaTepianis, WO He HanexaTb 40 TaKMX TEKCTIB: MiXK-
HapPOLHO-NPaBOBUX LOKYMEHTIB, OPUAMYHOI, NepeayCciMm CyA0BOT NPaKTU-
KW, OOKTPUHANBbHMX MOMIOXKEHb TOLLO. 3MIiCT NPUHUMMIB KOHCTUTYLIMHOIO
npaBa 34ebiNbloro BU3HAYaE NaHiBHUI Y Ui KyNbTypi CBITOMIA4, MOPaJib,

100



peniris, iHWi no3anpaBoBi YMHHMKK. TOBTO LEN 3MicT HeBiaAiNbHUIA Bif,
KOHKPETHOTO MNpPaKTUYHOro 6yTTa Aogen. TMPUHUMNUM KOHCTUTYLIMHOMO
npaBa, AK i NPUMHUMNM NpaBa 3arajoMm, He € JIMLIE HACAiAKOM «y3araib-
HEeHHA NPAaBOBMX HOPM» B NPOLLECI HOPMOTBOPYOI AiANBHOCTI BiAMNOBIAHNX
[epXaBHUX OpraHiB, AK BBaXKaloTb AeAKi asTopu”. HasiTb cHopMyNbOBaHI
M 3aKpinaeHi B KOHCTUTYLLIT YN iIHWKMX aKTax KOHCTUTYLiMHOIO 3MICTY, MPUH-
UMMM He AjloTb aBTOMATUMYHO, camo coboto. MPpUHLMNK NpaBa — pesyasTaT
TBOPYOI aKTUBHOCTI /lt0AeM B NpoLeci iXHbOi KOMYHiKaLLiT MiX coboto, 3 Bia-
NOBIAHUMMW AEPKABHUMU N HeaepKaBHUMM (FPOMALCBKUMM) IHCTUTYTa-
MU. | «ONpeaMeyytoTb» iX TaKOXK Y peanbHUX Aiax ntoam — cyb’ekTn npaga.
|[HaKWe Kaxy4yu, TBOPLAMM, HOCIAMKM 1 peanizaTopamm NPUHLUMMNIB Npasa
3ara/sloM i NPUHLMNIB KOHCTUTYLIMHOrO NpaBa 30KPeEMaA € MBI N10AN B Pi3-
HWUX CBOIX cTaTycax — di3nyHMX 0cib, NocaZoBMX 0OCib, 30KpemMa cyaais, Ko-
NEeKTUBHMX cyb’eKTiB.

2.1.3. MpUHUMNU KOHCTUTYLiIAHOrO NpaBa Ta IOPUAUYHA HayKa

CTaHOB/IEHHS M PO3BUTOK MPUHLMMIB KOHCTUTYLLIMHOIO Npasa, AK i ca-
MOFO KOHCTUTYLLIMHOMO NpaBa, HEPO3PMBHO MNOB’A3aHi 3i CTAHOB/IEHHAM Ta
PO3BUTKOM KOHCTUTYLLIMHO-NPaBOBOI AYMKU. Y HUX BTIIEHI HAMBAXK/IMBILLI
HaZbaHHA KOHCTUTYLiOHaNiamy, cdopmMynboBaHi BUAATHUMU MUCAUTENA-
MU MWHY/I0TO, AK-OT: MNoBara AKACbKOI MigHOCTI, HEBIAYYXYBaHI NpaBa Nto-
OVHW, AeMOKpaTUYHe NpaBAiHHA, PO3MNOALIN BNagM, BEPXOBEHCTBO MNpaBsa
TOWO. Y CTAHOBAEHHI 1 PO3BUTKY MPUHLMMNIB KOHCTUTYLIMHOrO NpaBa uj
HaZ0aHHA KOHCTUTYLIOHaNI3My BaXKKO MepeoLiHUTK. MpoTe NpuHUMNamm
KOHCTUTYLMHOrO NpaBa BOHM CTaBa/M He Bigpasy i He nosctoaHo. LLnsx
iXHbOT TpaHchopMallii B NPUHLMMM KOHCTUTYLIMHOIO npasa OyB A0CUTb
TPUBANMMN, CKNAAHWI | cynepeyunnsumii. TaKUMK XK CKAaAHMMM 3aNMLLAK0Tb-
€A BiAHOCUHW NMPUHLMNIB KOHCTUTYLLIMHOMO NpPaBa Ta HayKW M HWHI, Ha Wo
He 3aBX /M 3BaXKatOTb AK Y BITYM3HAHOMY, TaK | B NOCTPAAAHCbKOMY MPaBO3-
HaBCTBi. [Joci nowmpeHa AyMKa, WO NPUHUMAM NPaBa € pe3ybTaTOM BUAB-
NeHHA 06’EKTMBHMX 3aKOHOMIPHOCTEN cycninbHoro 6yTTa. Takmit niaxia, —
HaCc/iAOK AOBOJi TPMBANOro NaHyBaHHA B 3arajibHil Teopii Npasa M iHLWKMX
rafly3ax NpaBO3HaBCTBa (AK i CYCNiNbCTBO3HABCTBA 3ara/loM) ysaBaeHb Npo
HeoBMeXKeHI MOXKNMBOCTI /IIOACBKOrO PO3yMy B Mi3HAHHI CBIiTY, BiAKPUTTI
3aKOHOMIPHOCTEN MOro PO3BMTKY, KOHCTPYIOBAHHI Y3roAKEHWX 3 LIMMM 3a-
KOHOMIPHOCTAMM NMPUHLMNIB MOACHKOI A4iAbHOCTI Ta HAMONTUMANbHILLIKX i
HalcnpaBeaMBILLMX COLiaNbHMX IHCTUTYTIB. MpoTe NpeTeH3ii Ha beameXkHi

3uHosbeB A. B., NMonawosa U. C. U3bupaTtenbHaa cuctema Poccuu. CM6.: KOpuamnyeckuii ueHTp Mpecc,
2003. C. 56.
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MOXAMBOCTI NOACBKOrO MNi3HaHHA, YTiNEHI B iHTepnpeTauiaXx 3Ha4YeHHA Ha-
VKM, XapaKTEPHMX enoci CLiEHTM3MY, HAATO NepebinblueHi. B3aemo3s’A3KM
NpaBa i HayKM 4aNeKo HeOAHO3HauHI. IX No-pisHOMY IHTepNPeTYIoTb He TiNb-
KW B MOCTPaAAHCHKIN, ane 11y 3axiaHin nitepaTypi. lNopag, i3 xapaktepucTm-
KO NpaBa /Anle KpPi3b NpU3My KPUTEpIiB HAayKOBOCTI — pauioHanbHOCTI,
06’EKTUBHOCTI, iICTUHHOCTI TOWO, 3 BUKOPUCTAHHAM CIOBOCMOJYK, 3ano3u-
YEeHWMX 3 HayKM (HanpuKnag, «HaykoBe OBIrpyHTYBaHHA MpaBa», «HayKoBe
NpaBo», «HaYKOBI NPUHLIMMM NpaBa», KiICTUHHICTb NPaBOBMX HOPM» TOLLIO),
BN1ACTMBUX NEPEBAKHO NPeACTaBHMKAM aHaNITUYHOI OPUCNPYAEHLLT, AeAKi
3axiAHi aBTOPU AOCUTb CKEMTUYHO OLLIHIOITL NepebinbliueHi 38'A3KM NpaBa
3 HayKOlo, 30KpeMa OMnepyBaHHA TaKMM MOHATTAM AK «HayKoBe Npaso»”. |
ANA TaKMX HEOAHO3HAYHMX NiAXOAIB € A0BOI BAromi niacTasu.

AIK ABMLLE CKNafHe 33 CBOEK CTPYKTYpolo i BaraToBMMipHe, npaso
CNpaBAj € HEBMYEPMHMM A4 Ni3HAHHA, TUM Nade HaykoBoro. [poTe Tou-
HICTb, CYBOPICTb HOPMATUBHUX GOPMYNIOBAHb, YOTO AOCATAOTb Ha MNiACTaBI
nisHaBa/ibHOro matepiany, 4obyToro, 30Kpema, y pesynbTaTi HayKOBUX A0-
CNig)KeHb, y NpaBi MatoTb Y3roAKyBaTu 3 MOro LiHHICHMMM ideanamm, Npo
O MWNOCA B MonepeaHboOMy PO3AiAi. IHaKWe Kaxy4m, iCTUHHI 3HaHHSA, 30-
Kpema BMABNEHHA 3aKOHOMIPHOCTENM CyCNiNIbHOro PO3BUTKY, 414 NpaBa fAK
H6araToBMMIpPHOTO ABMLLA Ba*KAMBI He cami coboto. BoHM HabyBatoTb 3HaYEH-
HA, TINbKX ByAyYM NPONYLLEHUMM KPi3b NPU3MY TaKMX LiHHOCTEN AK cnpa-
BEA/IMBICTb, iHAMBIAYaNbHa cBOHOAA, PIBHICTb, K BUABNAIOTL AyX NPaBa, €
MOro iMaHEeHTHUMM CYTHICHMMM BNACTUBOCTAMM. B OCHOBI LIUX TANOUHHMX
OYXOBHMX LLIHHOCTEW NpaBa eXNnTb iAea N0ACbKOI MiAHOCTI, BU3HAYaNbHM-
MU N5 BTiNEHHA, 3abe3neyeHHA 1 3aXMCTy AKOI € HeBiAYYXKYyBaHI Npasa
nmoamHu. Came BOHM € NepLlIoAyKepeamm Npasa Ta Moro NpUHLMMIB.

BUKNaaeHi TeopeTuyHi MipKyBaHHA AatoTb NMiACTaBU 3p0OUTU BaXK/IMBI
BMCHOBKM OO TEMW LbOro po3Ainy nigpyvyHunKa.

Mo-nepue, NPUHUMNK KOHCTUTYLIMHOIO MpasBa He ciig 3BoAUTU [0
bopmMM «HAYKOBOI paLioHa bHOCTI», TOOTO BMpPa3y MisHaHUX 0O’EKTUBHMX
3aKOHOMIPHOCTEM CyCniIbHOro PO3BUTKY Ta TpaHCPopMaLLii ix MOBOIO Bif-
NOBIAHMX HOPMATUBHMX TEKCTiB. HayKOBa pauioHafbHICTb NPOAYKTMBHA
TaMm, Je aHanisytoTb GakTh, BUBYAOTb MaTepiasnbHi abo 6113bKi 40 HUX He-
mMaTepiasibHi 06’ekTM peanbHoCTi. [TpoTe BOHa Malxe 6e3cuna Toai, Konm
NAETbCA NP0 OCATHEHHSA LiHHOCTEM, MPUHLUMMNIB i HOPM, 30KpemMa NpPUHLN-
NiB KOHCTUTYLIMHOrO Npasa.

MenkeswK b. FOpuanueckas npakTvKa B 3epkane punocodum npasa / nep. c dp. v aHrn. M. B. AHTOHOBa,
A. H. Octpoyx, B. A. Tokapesa, E. YBapoBoW 1 ap.; ots. pes. M. B. AHToHOB. CIM6.: U, «Aned-Mpeccy,
2015. C. 61.
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Mo-apyre, NPUHLMNKM KOHCTUTYLIMHOrO npasa, AKWo iXx 6e3nocepea-
HbO He 3aKpPIiNJIeHO B KOHCTUTYLIT YM iHWKMX HOPMATMBHUX KOHCTUTYLiN-
HWUX aKTax He € pe3y/bTaTOM «BUBELEHHA» iX i3 TEKCTIB LUMX aKTiB 3a J0-
NMOMOrO0 iIHAYKTMBHO-NOMNYHMX onepaLiin. BoHW € HacniaKom CUMHTE3y AK
NOTYHOro aHanisy BiANOBIAHMX HOPMATUBHMX TEKCTIB, TaK i LiHHICHOrO
CTaBNEHHA TBOPLIB NPUHLMMIB A0 HABKOAMLLIHBOIO COLLiabHOrO cepeao-
BMLLUA, BU3HAYA/IbHE MICLE B AKOMY HaNeXWUTb HEBIAYYKYBAHUM NpaBam Ta
csobogam NoaAMHM.

Mo-TpeTe, CTaHOBAEHHA 1 GOPMYNIOBAHHA NPUMHLMMIB KOHCTUTYLLIMHO-
ro Npaga, AK i NPUHLMNIB NpaBa 3arasoMm, BiLOYBAETbCA «3HU3Y» B MeXKax
€AMHOrO, LiJIICHOrO NPOLECY CTAaHOB/IEHHA Ta PO3BUTKY KOHCTUTYLLIMHOIO
npaBa (KOHCTUTYLIMHOT Teopil i NPaKTUKK), @ He y3arasbHEHHA JePKaBOK
(y ocobi BiaNoBiAHUX AepKaBHUX OPraHiB) y»Ke HasBHUX (SKi GYHKUiOOTb)
MPaBOBMX HOPM i 3aKPiNJaeHHA TaKWX y3aralbHEHUX HOPM — MPUHLMNIB Y
TEKCTaX KOHCTUTYLLIT Ta iHWMX HOPMATUBHMX AKTIB.

Mo-4yeTBEPTE, CYTTEBE, @ YACTO W BUPIlLA/SbHE 3HAYEHHSA B 3HAXOAKEH-
Hi (BIAKPWTTI) M dopMyNtoBaHHI MPUHLMMIB KOHCTUTYLLIMHOIO Npasa Hase-
MUTb CYA0BIN NPaKTULI, 30Kpema NPaKTULj KOHCTUTYLINHKX cyais. MNepe-
KOHAMBMM MiATBEPAMKEHHAM LIbOrO MOXe OyTW CTAHOBAEHHA MPUHUMMY
NpPONopLIMHOCTI — OAHOro 3 MNPOBIAHUX €/1eMEHTIB BEPXOBEHCTBA Mpasa.
Monpu Te, WO cami iaei, Wo nexaTb B OCHOBI MPUHLMNY NMPONOPLIAHOCTI,
CBOIM KOPIHHAM CAratoTb AaBHIX ICTOPUYHUX enoX, | AKI BUKOPUCTOBYBAIU
B HOPUAMYHIN, 30KpPEMA CYA0BIM NPaKTULL CYAiB PI3HUX OPUCAMKLIM, nep-
WiCTb B y3arajbHeHHI UMX iaer Ta GopmyntoBaHHA NPUHLMMNY NPONopLin-
HOCTi 34e6i/1bWOoro NoB’A3ytoTb 3 pilleHHAMN PeaepanbHOro KOHCTUTYLN-
Horo cyay HimeuumHm®. OpieHTYIOUMCh HE TiTbKM Ha OCHOBHMI 3akoH ®PH
(OCKiNbKM B HBOMY LIeM MPUHLUMM HEe CHOPMYbOBAHO), @ M Ha HU3KY iHLLMX
oxkepen — Kogekc nybniyHoro npasa XVII cToniTTs, AOKTPUHY NpaBoBOi
OEepXKaBM Ta NpUpPoay OCHOBHMX NpaB NanHu, PKC HimeyuynHn He Tinb-
K1 chopmMyntoBaB Len NPUHLMM, a 1 HajaB MOMY CTaTyC HEMMCAHOro KOH-
CTUTYLLIMHOMO NPUHLMNY™". 3ro40M Liei MPUHLMM NOWMPUBCA Ha BiNbLUiCTb
€BPOMNENCbKNX KPaiH, adyKe MOoro 3akpinuan dyHaameHTa bHi MiXHapoaHi
M perioHa/ibHi EBPOMENChbKi aKTK, a TaKOX LIMPOKO BUKOPUCTOBYIOTb EB-
ponenceknin cya, 3 npas atoannn, Cya €sponericbkoro Cotosy M iHLWi cyau.
MpAMe 3aKPiNAeHHs BiH OTPMMAB TaKOX Y HW3L KOHCTUTYL eBponen-
CbKMX (@ iHKO/IM 1 HEEBPOMENCHKMX) AeprKaB.

[ue: LWesuyk C. CyaoBa NpaBOTBOPYICTb: CBITOBUIA JOCBIA | nepcnekTnam B YKpaiHi. K.: Pedepart, 2007.
C. 316.
Tam camo. C. 316.
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KoHcTuTyLis YKpaiHm cneuianbHo He dikcye uer npuHumn (xod npo-
NO3MLii NPO AOLiNbHICTb MOro KOHCTUTYLiOHANI3aLIT B tOPUANYHIN niTepa-
Typi NiyHanu). MpoTe ue He NepeLlKoAyKae BITYM3HAHIM CyaoBiiM NpaKkTUL
Aefani wumplle moro snkopuctosysaTtu. LLlonpasaa, KoHCTMTYUIA YKpaiHK
Hagae 4N Uuboro GopManbHO-OPUAMYHI NIACTaBKM, 3aKPINAOYM MPUHLLMN
BEPXOBEHCTBaA NpaBa (cTatTa 8 OCHOBHOIO 3aKOHY YKpaiHM), HEBIAAINIbHUM
CKNAAHMKOM AKOro € MPUHLMN NPOMOPLIMHOCTI. 3aCTOCOBYBaTN MOrO 30-
60B’A3yI0Tb TAKOXK pilleHHA EBPONENCHKOro cyay 3 Npas JHOAMHU, SKi 0di-
LiMHO BM3HaAHO YKpaiHOW AKepenom ii HallioHaIbHOro Npasa.

Mo-n'aTe, He BCi 3acagHuyi igei, cdopmynboBaHi Cya0BOK NpPaKTU-
Koto, odiuiHo (Npsmo abo onocepeslKOBaHO) BM3HAE AeprKaBa Ha PiBHI
KOHCTUTYLiT Y/ IHWKMX HOPMATUBHUX aKTIB, AK, HaNPWKAAL, NPUHLUMN NPO-
nopuinHocTi. JesKi 3 HWUX, AK CBiAYMTb iICTOPUYHKUIA AOCBIA, 3aMLWAKTLCA
HaZbaHHAM Cy0BOI MPaKTMKK, He TpaHCHOPMYKOUMUCh Y BiANOBIAHI HOP-
MaTUBHI TEKCTWU, AOCUTb TPMBAMM 4ac, @ OKPEMI B3arajai He OTPUMYHOTb
HOPMaTMBHO-TEKCTOBOI diKcaLii. BoHM nuwatoTbea y Gopmi cyaoBux no-
3L, NPaBONONOXKEHb TOLLO, AMlWe NOCTynoBO HabyBatoum xapaKkTepy
NpuHUMNY. TecTom (KpUTepieM, MipMIOM) NEPETBOPEHHA TaKMX MO3ULIN,
MPaBOMOMOXKEHD, ieN Ha MPUHLMMM NPaBa € He TaK iXHE MPAME YK onoce-
pefKOBaHE 3aKpinaeHHA B TEKCTAX 3aKOHIB YM iHLIMX HOPMATUBHMX aKTiB,
AK CIPUWHATTA NPaBO3aCTOCOBHOIO, NepeayCcim CyA0BOK MPakTMKow. Bi-
LOMUI dpaHLYy3bKUiA TEOPETMK Npasa KaH-Jyi bepkenb 3 Uboro Npmusoay
CAYLIHO 3ayBaXYE, WO «MPUHLMMM NPaBa MOXYTb BUPAKATKM, @ MOXKYTb i HE
BMPaKaTW B TeKCTax, ane (0608’A3KOBO) 3aCTOCOBYOTL Y CYA0BIM NPaKTUL,
i BOHM MatoTb JOCUTb 3arafibHuniA 3micT»”. Te K came MOXHa CKasaTu npo
NPUHLMAN KOHCTUTYLLIMHOTO Npasa.

OTXXe, He KOXKHa, HaBiTb Ha/IeXKHO ODIPYHTOBaHa Cya40M Mif Yac po3rns-
Ay KOHKPEeTHOT Cnpasu, NO3uLLiA CTaE NPUHLMNOM NpaBa. 30KPeEMa, HaBpPAL,
YyM € NiACTaBM PO3MNAAATM AK NPUHUMN chopmynboBaHe KOHCTUTYLIMHMM
Cynom YKpaiHu B piweHHi Big 28 ntotoro 1998 poky B cnpasi Woao Bia-
NoBiAHOCTI KOHCTUTYLIT YKpaiHM (KOHCTUTYLLIMHOCTI) 3aKoHy YKkpaiiu «Mpo
BMBOPU HapoaAHUX AenyTaTiB YKpaiHU» NOJIOMEHHS, 3riJHO 3 AKUM BU3Ha-
yeHHna Bnbopyoro Gap’epy (Nopory) «€ NUTAaHHAM MOAITUYHOI AOLIIBHOC-
Ti», AKE HANEXWUTb A0 KOMMETEHLi He CyJ0BMX, a MOAITUYHUX OpraHiB (y
LbOMY pas3i BepxosHoi Paau Ykpainu)™, sk Le iHKOAM Ma€ MicLie Y BiTYM3HSA-
Hilt NiTepaTypi 3 KOHCTUTYLLIMHOTO Npasa.

Bepskenb M-/1. Obwan Teopus npasa / noa. obuw,. pea. B. . danuneHko; nep. ¢ ¢p. M.: NOTA BENE,
2000. C. 168.
KoHctuTyuiHmit Cya YKpaiHu. PiweHHA. BUcHOBKM. KH.1. K.: KOpiHkom IHTep, 2004. C.128.
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MPUXNNBHUKM OTOTOXKHEHHA BKa3aHOro noaoxeHHA KCY 3 npuHUMnom
3BaXKaloTb Ha Te, WO NiA, Yac po3riaay Ha3BaHOi cnpaBu KOHCTUTYLIMHMIA
Cya, HiIBUTO 3actocyBaB CHOPMybOBaHY CBOro Yacy BepxoBHMM cyaom
CLUA AOKTpWMHY TaK 3BaHOro «MoJliTMYHOro nNuTaHHsa» (political question),
3riAHO 3 AKOKO CYyAM HE MOBMHHI PO3rNA4aTH CNpaBu NOAITUHHOIO 3MICTY.
Monpwu Te, WO 3arasnbHi cyam 3apybiKHMX KpaiH HeoaHOpPa30BO 3BepTa-
MCA A0 L€l AOKTPUHM, BIAMOBAAIOYM Ha LM NiACcTasi B pO3rnsaai nesHMX
Cnpas 04YeBUAHO MONITUYHOIO 3MICTY, KOHCTUTYLIMHI cyam ii malixke He BU-
KOPWUCTOBYIOTb. Take HaA3BMYaMHO obepeskHe CTaBNEeHHA CyAiB KOHCTUTY-
LiMHOT opUCAMKLLT A0 BUKOPUCTAHHA Ha3BaHOI AOKTPUHM 3yMOBEHE TUM,
O ANA KOHCTUTYUiIMHWX CYAiB, AK CNYLWHO 3a3Hayaa KoAuLWHA ronosa dPe-
[epanbHOro KOHCTUTyLiMHoro cyay Himeuumuum HO. limbax, malixke KoxKHe
PO3MIAHYTE HUM MUTAHHA € MOAITUYHUM . TOMY MOCUAAHHA Ha BKasaHy
OOKTPUHY MOXKHA OLLIHIOBATM AK YXMAAHHA KOHCTUTYLiMHOIO Cyay Bif BMKO-
HaHHA CBOIX NMOBHOBaMeHb. "

MpoTe pid He TiNbKK B LbOMY. AK BUNAMBAE 3i 3MICTY Ha3BaHOI CNpasu, y
Hil MLWNOCA He TaK MPO 3aCTOCYBaHHA AOKTPUHM NOMITUYHOTO NMUTAHHA, AK
V)K€ 3ralyBaHOro NpuMHUMNY NponopLinHOCTI — BiANOBIAHOCTI MOMY YMHHO-
ro ToAi B YkpaiHi 4% Bmbopyoro 6ap’epa (3a 3miiaHoi BMOOPYOT cnctemn).
Len 6ap’ep nasaB 3mory 36anaHcyBaT NpPMBATHWUIA iHTEpecC BMbOpLIB —
MaTK CBOIX NPeACTaBHMKIB Y NapaameHTi 3 nybniyHMm iHTepecom — 06-
MEXKEHHAM 3aCUMANA B Nap/iameHTi ApiGHUX NapTiin, AKi MaloTb HEBENUKY
NiaTPUMKY BUOOPLIB; Lie Nonerwye Aiaor mixk NpeacTaBNeHUMMU B HbOMY
NONITUYHMMUM CUAAMK Ta MOLYK KOMMPOMICIB MiXK HUMU, LLO TaKOX MO3Mn-
TMBHO MO3HAYaETbCA Ha CTabiNbHOCTI Koaniuii Ta ypaay. Xod NpuHLUMNOM
NPOMNOPLINHOCTI B HazBaHOMY piweHHi KCY He onepyBas, y MOro nosuuii
WoA0 BM3HaYeHHA BMbBopYoro bap’epa B PO3MNAHYTIM CyaoM CUTyaLil Ta
YUHHKUX ToAi 4% MeXKax € «MUTAHHAM MONITUYHOI AOLINBLHOCTI®, 3araJlom
CYMHIBaTHCA He cnif,

MpoTe e 30BCiM He 03HayaE€, WO BM3HAYeHHA Byab-sKoro BMHopYo-
ro bap’epa € «NUTAHHAM MONITUYHOI AOUINBHOCTI», TOOTO «MOAITUYHUM

Nlimbax t0. ®enepanbHuin KOHCTUTYLMHMI Cya AK NONITUYHWIA daKTop BAaam / nep. HimewubKoro poHay
MixkHapoaHoi cnisnpaui Humbolt forum recht. K., 1996. 324 c.

[10BONi CYMHIBHOIO Y 3B’A3KY 3 UMM BUAAETLCA NO3MLiA KoHCTUTyUiiHOro Cyay YKpaiHu, Wo BUCIOBEHA
B NpoLecyanbHilt yxeani Big 5 6epesHsa 1999 p. npo Te, Wo po3B’A3aHHA NONITUYHUX MUTaHb CynepeunTb
0ro NPU3HaAYeHHIO K EAUHOTO OPraHy KOHCTUTYLMHOT FOPUCAMKLIT, OCKiNbKM Byab-AKa NoNiTUYHA
LiSNIbHICTb € HECYMICHOIO 3 AiA/IbHICTIO CyAiB 3aranbHOI pUCAMKLi, TaK i cyaais KCY (Ornsag, yxsan
KCY. BicHuk KoHcmumyuyitiHoeo Cydy YkpaiHu. 1999. Ne 4. C. 36). MNig Yac po3B’a3aHHA TaKMX NUTaHb
CNif, pO3pPI3HATU NONITUYHY AIANBHICTb, AKA CNPaBAj € HECYMICHOIO 3 AiANLHICTIO CYAiB, | cnpasu 3 ove-
BUAHUM NONITUYHUM 3a6apBNEHHAM, PO3rAg, AKMX KOHCTUTYLiA 3apaxoBye A0 noBHoBaxKeHb KCY. Lie
pi3Hi peuyi i nopiBHIOBaTH iX, AK e pobuTb KCY, a pa3om 3 HUM i AesKi KOHCTUTyUioHanicTh (CaBumH M.
KoHctuTyuioHaniam i npupoga KoHctutyuii. C. 341), HeKOpPeKTHO.
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NUTaHHAMY», 10 AKOTO CY[ HE MAE BiAHOLWEHHA. fIK CBIAYNTL 3apybiKHMNA
[0CBif, HaAMIpHO 3aBULLEHUI BMBOpYMiA Bap’ep (Ha 7, 8, a IHKOAM HaBIiTb
Ha 10%) nopylye NPUHLUMN NPOMNOPLIAHOCTI, OCKiNIbKK N036aBASE 3HAYHY
YyacTuHy BMbBOpLiB (BiANoOBIAHO A0 3apybixkHoro goceigy, Yacom Ao 30%
BMHOPLLB) CBOro NpeAcTaBHMLTBA B 3aKOHOAABYOMY OPraHi, YAM NopyLy-
tOTb KOHCTUTYLiMHI BMOOpYi NpaBa rpoMaaaH. 3a TakMX YMOB NMUTAHHS BU-
H6opuoro 6ap’epa BKe He € MUTAHHAM NOAITUYHOI AOLiNBHOCTI, a HabyBae
tOPUANYHOTO 3MICTY.

OTmKe, Npobnema LPUANYHOT NPUPOAN NMPUHLMMIB KOHCTUTYLIAHOIO
npasa [0BO/I CKNaAHa. IX He Cnif, 3B0AMTY [0 TEeKCTYabHOro YM 3MICTOB-
HOrO 3aKpiN/AIeHHA B KOHCTUTYLiAX, 3aKOHaxX M IHWMX HOPMATMBHMX aKTax,
a HepiaKo GOPMYIOIOTL Y CYA0BUX PILLIEHHSX, AKi TaKOX «NpPUB’A3aHi» A0
KOHKpeTHoro byTTa atoaen.
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2.2. Knacngikania npHHUHIIB
KOHCTHTYLWiHHOTIO nmpaBa

2.2.1. Nigxoaun go Knacudikauii npUHLMUNIB KOHCTUTYLiIHOTrO NpaBa

LocniaHMKM KOHCTUTYLIMHOMO NpaBa He MakTb EAMHOIO NOMIALY LWOAO
iHTepnpeTauji NpupoaAM NPUHLMNIB KOHCTUTYLIMHOTO NpaBa Ta KpuTepiis
iXHbOT KnacudikaLii. HainowmpeHilwmnm KpuTepiem Noainy NPUHLMMIB KOH-
CTUTYUIMHOro NpaBa, 3a aHaNorie A0 NPMHLMNIB NpaBa 3aranom, € che-
pa iXHbOI Aji. BianosigHO A0 UbOro KpuTepito, iX NOAINAIOTb Ha 3arajbHi
M cneujanbHi. Mg 3aranbHUMKM NPUHUMNAMM KOHCTUTYLIMHOMO NpaBa 3a-
3BMYaN PO3YMItOTb HalyHiBepCanbHiLLi KepPiBHI MOro 3acagu, Lo Nowmnpro-
tOTb CBOIO [1it0 HA BCIO CMCTEMY KOHCTUTYLMHOIO Npaga (AKe, Haralaemo,
PO3MNAAAI0TL AK OKPeMy rafy3b HalioHabHOTo Npaga), a nig, cneuianbHK-
MW — KepiBHI 3acau, WO BM3HAYal0Tb CYTHICTb OCHOBHMUX IHCTUTYTIB KOH-
CTUTYLIMHOro NpaBa — KOHCTUTYLiMHO-NPAaBOBOroO CTaTyCy AOAMHU, Gopm
H6esnocepeaHbOT AEMOKpPaTIl, OpraHisalyi Ta A4isIbHOCTI OpraHiB Aep*KaBHOI
BNaAM, MICLLEBOro CaMoBpPAAYyBaHHA, KOHCTUTYLIMHOI OCTUUIT TOoWwoO. Y ni-
TepaTypi NPONOHYIOTb KNacudiKaL,ito NPUHUMNIB KOHCTUTYLLIMHOTO NpaBa 1
33 iHLWMM KpUTEPIEM — NOAINOM KOHCTUTYLIMHOIO NpaBa Ha maTepiasibHe i
npoLecyansHe, BiANOBIAHO A0 AKOMO BMOKPEM/IIOKOTb MPUHLMNKM maTepi-
aNIbHOTO KOHCTUTYLLIMHOTO MpaBa Ta MPUHLMAM NPOLLECYasbHOTO0 KOHCTU-
TYLiMHOro npasa’. IHKOMIM MOXHa HaTPanUTU TaKoX Ha MOAIN NPUHLMNIB
KOHCTUTYLiMHOro npasa Ha NPUHLMNM NPUPOAHOIO M NO3UTUBHOIO KOH-
CTUTYUIMHOro npaBa, NPUHLMNN O0O’EKTUBHOIO 1 CYO'EKTUBHOMO KOHCTUTY-
LiMHOro npasa Towo ™.

HesanexHo Bia, BUKOPUCTOBYBAHMX KpUTepiiB Knacubikallii npuHumMnis
KOHCTUTYLiMHOTO npaga, il NpuB’A3YIOTb AWWe [0 XapaKTePUCTUKU Ha-
LiOHaNbHOI CUCTEMM KOHCTUTYLLIMHOTO NpaBa, 30Kpema KOHCTUTYLINHO-
ro npasa YKpaiHu.

ObmerkeHHs chepu Aji NPUHUMNIB KOHCTUTYLLIMHOMO NpaBa HalioHab-
HO CUCTEMOIO KOHCTUTYLLIMHOTO NpaBa, OYeBUAHO, 3HAYHOI MIPOKD MOXK-
Ha NOACHUTU iHepLieto NnonepeaHiX, PaAAHCbKMX METOAONOTNYHMX MiAXO0A,B,
BiANOBIAHO A0 AKMX ByAb-AKY BCe3arabHiCTb, YHIBEPCAIbHICTb MPUHLIMMIB
KOHCTUTYLiIMHOrO NpaBa 3anepeyysasnm 3 ornaay Ha HeCYMICHICTb CyTHOCTI
«coljanicTuyHoro (paZsHCbKOro) KOHCTUTYLIMHOrO mpasa» 3 «bypiyas-

Bucara t0. M., YeuepcbKuit B. I. KOHCTUTYLiiHO-NpoLecyaibHe NPaBO: HaBYaIbHUIA NOCIBHUK. YKropoa:
Nipa, 2003. C. 16-17.
depopeHKo B. J1. KoHcTuTyuiiHe NpaBo YKpaiHu. Jlyupk, 2013. C. 2.
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HUM KOHCTUTYUiIMHMM NpPaBom». 3BiACK HamaraHHA KOHCTPYKOBATWN BAACHI,
cneundiyHi Ans «couiaNiCTUYHOrO KOHCTUTYLIMHOMO MpaBa» MNPMHLUMNK
TMNY «KepiBHOI 1M CNPAMOBYBA/IbHOI CUAM KOMYHICTUYHOI NapTii», «BCeB-
nagaAa pagy», « GeMOKPATUHHOTO LUEHTPani3amy», «OXOPOHM COLiaNiCTUYHOI
BNACHOCTI 1 COLLIaNiCTUYHOI CMCTEMM FOCNOAAPIOBAHHAY TOLO.

HWHI B ymOBax Kpaxy UMX NMPUHLMNIB, NOrMbAeHHA rnobanisauinHmnx
M IHTerpauimHMX NPoLECiB Ta 3yMOBAEHOI HMMKM YHiBepcanisalii KOHCTH-
TYLiOHaNi3amy, Npo WO MWAocA paHile, po3rian NPUHLMMIB KOHCTUTY-
LiMHOro NpaBa AMLIe B MeXax HallioHaAbHOI MPaBOBOI CUCTEMW CTaE Ae-
Oani BPas/MBILLUM.

3BarkatouM Ha Ui 0DOCTaBUHM, MOXKHA 3anpPONoOHYBaTU Kaacudikalito
NPUHLUMNIB KOHCTUTYLIMHOTO NpaBa BignosiaHo Ao chepwu ixHLOT Aii, Ha
TaKi OCHOBHI BUAM:

* yHiBepCasbHi NPUHLMMM KOHCTUTYLLIMHOIO Npasa, TO6To dyHAaMEH-

Ta/bHi, 6a308i 3acaan, chopmMyboBaHi B NpoLeci 6araToBiKoBOI ic-
TOPIii PO3BUTKY KOHCTUTYLiOHANI3My, NpUTaMaHHi KOHCTUTYLLIMHOMY
npaBgy, AKLLO M He BCiX, TO NPUHAMMHI BinbLOCTi KpaiH CBITY;

® UMBINI3aUiMHI NPUHUMNW KOHCTUTYLLIMHOTO NpaBa, XapaKkTepHi As
KOHCTUTYLIMHOrO nNpaBa NMeBHUX MNPABOBUX KyAbTYp i TPaAMLIiN, wo
yocobntotoTb BiANoBiAHI IM LMBINi3aLl;

* NpaBOCIMENHI MPUHLMMNM KOHCTUTYLMHOrO Npasa, TO6TO NPUHLMNK,
BN1ACTMBI KOHCTUTYLLIMHOMY NpaBy KpaiH, MpaBoBi CUCTEMM AKUX Ha-
NexkaTb [0 Pi3HUX NMPaBOBMX CiMel (HaBiTb Y Mexax OAHIel umBini-
3auji);

* MPUHUMMNMU KOHCTUTYLLIMHOIO NpaBa OKpeMUX AepaB, AKi AitoTb Tifb-
KM B MeXax AeprKaBu, BinbmBatoum ii icTOpMYHI, HauioHanbHI, Kyab-
TYPHI 1 iHWIi ocobanBoCTi.

[MopiBHAHO @aBTOHOMHY CUCTEMY MPUHLMMIB NpasBa CTaHOBAATbL MPUH-
UMMM MiXXHAapOAHOTO MpaBa, cepes, AKMX TaKOX BMOKPEM/IIOKOTb 3arasibHi
NPUHLUNN MidKHapoaHoro npasa (3a popmynoto ctaTTi 38 CTaTyTy MikHa-
poagHoro cyay OOH — «3aranbHi NpUHUMNM NpaBa, BU3HAHI LMBINI30BAHMMM
HaLiaMm») i cneuiafbHi NPUHLMAM MidKHapOAHOTO NpaBa, TO6TO NPUHLMMM
Moro ranysen (ranysesi NPUHLMUNKN MiXKHAPOAHOrO MpaBa) Ta iHCTUTYTIB
(MPMHLUMAM IHCTUTYTIB MiXkHapoAHOro Npasa). Xou cepes Umx NPUHUMUNIB €
YMMANO TAKMX, LLO CMPUNHATI KOHCTUTYLIMHMM nNpaBom abo 1 30608’ A3aHi
MOMY CBOIM 3apO[KEHHAM i PO3BMTKOM, OTOTOXHIOBATM MPUHLMMM KOH-
CTUTYLIMHOTO MpaBga i3 3arajbHOBM3HAHMMM NPUHLIMNAMKW MiXKHAPOAHOTO
npaga, fK Le iHKo/M pobaiaThb v BiANoBiAHIN NiTepaTypi, HEKOPEKTHO.
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2.2.2. YHiBepcanbHi NPUHLMUNN KOHCTUTYLiAHOrO NpaBa

MMUTaHHA NPO YHiBEpCanbHi NPUHLMAN NpaBa B HOPUAMYHIN NiTepaTypi
MOPYLYIOTb yXKe BNPOAOBXK NMOHAZL ABOX CTOAMITb. [poTe 1 HWHI O4AHO3HAY-
HOI Bi4NOBIAI, AK Y NOCTPaAAHCLKOMY, TaK i B 3axi4HOMY NMPaBO3HABCTBI,
Hemae. OaHi aBTOPM BBaXKatoTb, WO YHIBEPCANbHUX NPUHUMMIB NPaBa, AKi
BN1ACTMBI BCiM NPaBOBMM CMCTEMAM, HEMAE, AK i HEMAE CMibHUX ANA HUX
LiHHOCTEW Ta EAMHOrO ANA BCIX HAPOAIB PO3yMiHHA Npasa’. IHWi, HaBna-
KW, LOTPUMYIOTBCA AYMKM, LLLO YHIBEPCabHI MPUHLMNM NPaBa €, i BOHM 3y-
MOB/IEHI HAABHICTIO iICTOPMYHO CMNiIbHUX A5 BCiX NPaBOBMX Cimen 6a30BUX
LHHOCTEM, X0Y LOAO NPMPOAM UMX LIHHOCTEN AyMKM He 36iratoTbes . Lle
iHWI, He 3anepeyvyoym Camoi MOXKINBOCTI BUOKPEMIEHHA cepea NPUHLMK-
niB Mpasa ChiZIbHWX A8 BCIX NPaBOBUX CUCTEM, YHIBEPCAaNbHUX MPUHLM-
niB NpaBa, 04HOYACHO HArOJOLWYOTb HA BaXK/MBOCTI IXHbOrO MOLLYKY, AKNM
€ METOl0 MOPIBHANLHOMO Npaso3HaBcTBa . [eAki aBTOpWM KOHCTaTyHOTb
He TiIbKM MOMAMBICTb IXHbOrO BMOKPEM/EHHS, a M odilliiHe BM3HAHHA
Ha PiBHI Mi*XHapOAHO-NPaBOBMX AOKYMEHTIB, MOCUIAIOYMCb Ha 3rafaHy
craTTio 38 CraTyTy MixkHapoaHoro cyay OOH™ Ta geski iHLWi MiskHapoa-
HO-NPABOBI aKTW.

CuTyauia 3 NPUMHUMNAMMU KOHCTUTYLLIMHOMO MpaBa LWe CKAafHila, wo
MOMHa NOACHUTK, NO-NepLIe, TUM, Lo Npobiema yHiBepcanbHUX NMPUHLM-
MNiB KOHCTUTYLLIMHOrO NpaBsa, Ha BiAMIHY Bif, 3ara/bHOMOACLKUX (3arasbHO-
LUMBINI3aLLIMHUX) NPUHLMNIB NpaBa 3arajiom, 40Ci He NpMBepTana HafeKHoi
yBarm KOHCTUTyLioHanicTiB. OCHOBHI CBOI 3yCMANA BOHW 30CepearKyBasin
Ha aHani3i KOHCTUTYLIMHOTO NpaBa OKPeMMUX AEePKaB; Yy LbOMY KOHTEKCTI
3a3BMYal PO3MAAaAM 3arasbHi NMPUHLMNN KOHCTUTYLiIMHOrO npasa. Ha-
BiTb Y NOPIBHANBHOMY KOHCTUTYLLIMHOMY NpaBi OCHOBHY yBary npuainanm
He TaK BWMAB/EHHIO CMiIbHMX ANA KOHCTUTYUIMHOrO npaBa Pi3HMX KpaiH
B/IaCTMBOCTEWN, 30KpPEMa NPUHLUMMIB, AK iXHiX BiamiHHocTel. Mo-apyre (i ue,
0YeBUAHO, HAMTONOBHILLE), AKLLO HAaABHICTb CMiIbHUX 3aralbHOMOACHKMX,
3ara/lbHOLMBINI3aALIMHNX LiHHOCTEN, Ha AKUX IPYHTYETLCA NPABO AK YHiBEp-
caNbHe ABULLE, MePEeBaXKHO He 3amnepeyytoTb (CBOIM KOPIHHAM YMMano 3
HUX CATAOTb PENiriMHKX 3anoBigen «He BOUnY, «He BKpaau» TOLWo, NpuTa-
MaHHMX yCiM peniriam), To 3 yHiBepcasbHUMM LHHOCTAMM KOHCTUTYLLIMHO-
ro npaBa cnpasa HabaraTo cknaHilla.

YecTHoB W. /1. MocTknaccuyeckas Teopus npasa. CM6.: Aned-MNpecc, 2012. C. 453 i HacT.

Monakos A. B. ObLan Teopua npasa. Mpobaembl UHTEPNPETAaLUN B KOHTEKCTE KOMMYHUKAaTUBHOIO
noaxopa. M.: Mpocnekr, 2016. C. 317-320.

Eberle Edward J. Methodology of Comparative Law, 2011. P. 57.

Schlesinger Rudolph. Research on the General Principles of law Recognized by Civilized Nation, 1957. P.
734-735.
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MowmnpeHa He TiNbKK Y BITYN3HAHIM NiTepaTypi AYMKa, 3rigHO 3 AKO A0
yHiBepcanbHMX (3aranbHOMOACLKMX, 3ara/ibHOLUMBINI3ALLIMHUX) LiHHOCTEN,
AKi € 0CHOBOO, DYHAAMEHTOM NPABA 3araloM i KOHCTUTYLIMHOIO NpaBga 30-
Kpema, HanexaTb ifeann cnpasenIMBoCTi, piBHOCTI, cBo6oAM TOWO, A0BO-
Ni AMCKYCiMMHa. 3a BCbOro 3HAYEHHA LUMX iAeaniB AN PO3YMIHHA CYTHOCTI 1
3MiCTy NpaBa AK ABMLLA, HEPO3PUBHO NOB’A3AHOrO 3 peasbHUM ByTTAM Nto-
[el, HagaeaTv iM 3Ha4YeHHA 3ara/IbHOMOACBKMX, YHIBEPCAbHUX LLIHHOCTEN
[,0BO/I CYMHIBHO.

Mo-neplie, yaBAEHHA MPO crnpaBen/MBICTb, PiBHICTb, cBO6OAY TOLILO
3MIHIOIOTBCA | HAMOBHIOKOTLCA PI3HUM 3MICTOM, 3a/1EXKHO He TiNbKM BiA Npo-
CTOpY 1 yYacy (3peluToto, 3 HUMK TICHO NOB’A3aHI 1 yABNEHHA NPO NPaBso),
3 4YaCTo CYTTEBO BIiAPI3HAIOTHCA B Pi3HUX NtOAEN OAHIEI ICTOPUYHOI enoxm
M oaHiel KynbTypwu (UmBinisaui). LliHHOCTI »K 3a BCi€l akTMBHOI poni cy6’ek-
TiB B iXHbOMY GOpPMYBaHHI, Ha BiAMIHY Bif, OUiHIOBAHHA — CY6'€EKTMBHOIO
aKTy NOACbKOI CBIAOMOCTI, — € 06’eKTMBHMMMU. Mo-apyre, iHTepnpeTaLin
CNpaBeA/IMBOCTI, PIBHOCTI, CBOHOAM 3aN1EKUTb AK Bifl yABNEHb NPO HUX BiA-
noBiAHWX cyB’eKTiB, TaK i Bi, MOBHMUX OCOBAMBOCTEN TUX UM IHLIMX KpaiH
i Hapoais. AHrniMcbKi cnoBa libertas i freedom, AKi yKpaiHCbKOKO MOBOO
nepeknagatoTb AK «cBoboAa», WO NO3HAYaE OAMH i3 NPOBIAHUX CYTHICHUX
iaeaniB npasa, B ANOHCBKIA MOBI, HANPWKAAA, MAE 30BCIM iHWE CMUCNO-
Be HaBaHTakeHHA. CnoBO «cBOBOMa» (Siyo) AMOHCHKOID O3HAYAE Eroi3m,
NpoTUCTaBAeHHs cebe KonekTuay , TO6TO Mae HeraTMBHUM BIATIHOK, OTKe,
NO3HAYa€ He LiHHICTb, @ aHTULiHHICTb. [TpoTe Le 30BCiM He 03HaYaE, Wo B
ANOoHIT (30Kpema B ANOHCBKIN KOHCTUTYLT) He BU3HAOTb Ti LiHHOCTI, AKi B
€BPONENCHKMX M IHWMX MOBaxX NO3HAYatoTb C/I0BOM «CcBOHBOAa» — cBoboaa
BMCNOBAEHHA Nornaais, ceobona MmMpHMX 3ibpaHb, cBoboaa BMBOPY Micus
NPOXKMBAHHA TOLLO. ANOHCHKOO MOBOIO IX NepenatoTb iHLWMMKW TEPMIHAMM
YW CI0BOCMOJTYKaMMU.

ToMy MOXHa 3p0OUTN BUCHOBOK, LLLO 3ara/ibHOMOACBKMMM, YHiBEPCANb-
HUMM LLIHHOCTAMM, CNINIbHUMM A5 BCIX LMBINI3aLLi i NPaBOBUX CUCTEM €
Hacamnepes npasa JoanHKU. LLnax go ixHboi yHiBepcanisauji bys AoBoni
CKNAAHUM i cynepeynmBum. TpMBaNMIA Yac BBaXKa/M, WO KOHLENTya bHi
YABNIEHHA NPO MNpasa JOAUHU B PI3HUX LMBINI3aLIAX CYTTEBO PI3HATLCA,
ToMy Dyab-AaKMI Hamip ix yHiBepcanisyBaTi 6oaal Ha piBHI MiKHapOAHOro
[OKYMEHTA, LLIO 3aKPINIt0E MiHIMabHi CTaHAapPTM 3abe3neyeHHs 1M 3axucTty
npas JMOAMHM, BiAKMAAAN. YN He HalpaamMKaabHIilY NO3MLIO LWOAO LbOro
3aMana CBOro Yyacy AMepmKaHCbKa aHTPOMO/IOriYHa acoLlialia, AKy BoHa

.

Doi T. The anatomy of dependence. Tokio. 1981. P. 84-85. LluT. 3a: YecTHoB W. /1. MocTKNaccuyeckas
Teopwus npa.a. C. 455.
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BMABWAA, 30KPEMA, Y CBOIl peaKLii Ha yxBaneHHA [eHepanbHoto Acambie-
eto OOH 3aranbHoi geknapauii npas AtoanHu 1948 p. MpeacTtaBHUKK L€l
Acoujauii BBaXKanm HENPUNYCTUMMM 3aKPINAEHHA Nepeniky npas At04ANHN
B LUbOMY, HUHI 3ara/ibHOBM3HAaHOMY MiXKHAapPOLHOMY [JOKYMEHTI, OCKINIbKY,
Ha IXHE NepeKkoHaHHA, Takui nepenik Bindueae nue 3axigHy nibepanb-
HY KOHLEnNUuito npas JOAMHK, BIAMOBAAKOYN AeprKaBaMm, WO CNoBiAyOTb
iHWI, HenibepanbHi LiHHOCTI, Y NPOrONOLIEHHI BAACHUX, NPUTAMaHHKX Tx-
HiA KyAbTypi LLIHHOCTEM Ta BNACHMX NiAXo4iB A0 Nepeniky M 3micTy npas
noanHK. TobTo iX PO3rNsAanm K BHYTPILLHIO CNPaBy KOXHOI AepKaBK UM
UMBINi3aLLi, AKI MOXKYTb MaTW BIACHUI NOMA4, Ha iXHIO Npupoay M piBeHb
3abe3neyeHHs Ta 3aXMUCTY.

He MoOXHa cKasaTtu, Wo no3nuia npeacTaBHMKIB Acouialii, AK i HU3KK
nepkaB i daxiBujiB, WO cnosigyBaau noaibHi nornaam, 6yna nosbasneHa
CeHcy. ICTOPMYHMIN OOCBIA CBIAYNTD, LLO HAaMaraHHA KOHLENTYaabHO «Be-
CTepHi3yBaTM» Npasa NOAMHUW, TOBTO NOWMPUTUN 3axiAHOEBPONENCHKI yAB-
NIEHHSA NPO HWX Ta iXHi 06CAr Ha iHWI KpaiHX W UMBINI3aLi, TUM Naye 3a
A0MOMOroK MPUMYCOBOI «aKyAbTypaLlii», Mano pi3KMiM CNPOTMB i YacTo 3a-
BepLyBanoca dpiacko. OcobanBo BMPa3HO BUABNANOCA Lie B CYAO0BIlM Npak-
TULI, AKa B 6araTbOX KyabTypax — iCNamcbKin, OyaaiicbKii, KOHdYLIaHCbKIM
i HaBiTb CXiAHOXPUCTUAHCBKIN (MpaBoCNaBHil) NPOAOBKYBaNa OPIEHTYBa-
TUCS Ha NPUTAMaHHI im, 34e6i1blIOro KONEKTUBICTCLKI, yABAEHHA NPO Npa-
Ba JIOAMHM, BIAMIHHI Bif, 3axiAHWX, iIHAMBIAYANICTUYHNX.

A NpoTe, X0M i 3 BENMKMMM TPYAHOLAMM 1 CynepeyHOCTAMM, NpaBsa /to-
OMHW NOCTYMNOBO, Nifl, BM/IMBOM Pi3HMX YMHHWMKIB, HabyBaM 3araibHOLMBI-
Ni3aliMHOro 3MiCTy, CTatoun 06’EKTOM MiXKHAPOAHO-NPaBOBOr0 Pery/toBaH-
HA. OKpiM 3aranbHOI AeKaapaLii npas OANHN, AKY HMHI CBITOBA CMiNbHOTA
PO3MAAAE AK OAMH 3 HANBAXKAMBILLMX OPIEHTMPIB JIIOACHKOTO CMiBXUTTA,
AK CBOEPIHUA KOAEKC LMBINI30BaHOI NOBEAIHKM Pi3HMX KpaiH, Hapoais
Ta ixHix 06’eAHaHb, NpaBa JOAUHW Aedani Dinblie NOWMPIOOTHCS Y CBITI
33aBAAKN HU3L IHLWKX MiIXXHAapPOAHO-NPABOBMX aKTiB: KOHBEHL,i Npo 3axumcT
npaB NOAUHU 1 OCHOBOMOMOXHMUX cBoboa (1950), MixkHapoaAHOMY MaKTy
NpO rpoMadsHChKi 1M noniTMyHi npasa (1966), MixkHapogHOMY NakTy Mpo
eKOHOMIYHI, coLianbHi 1 KynbTypHi NpaBa (1966), AKi YacTo Po3rNAAaoTb AK
peakKLito Ha TpariyHi HacniaKKM (3 NpaBamu ftoaAMHK) Jpyroi cBiTOBOT BilHM.

3rogoMm yHiBepcanisaLl,ito Npas IOANHN PO3BUMHYAM Y BineHCbKi aekna-
pauii Ta Mporpami 4il, yxBaneHux nig yac BcecBiTHbOT KOHPepeHLU|i 3 npas
moaunn (1993), Aexknapaduii Tucadonitta OOH (2000), Ay nianucanu BCi
nepxasu-ynenn OOH (Toai 189 KpaiH) Towo. MNosara oAMH 40 OAHOIO 1 A0
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npaB JtOAMHU, AK 3a3HadYeHo B [eknapauii TMcA40NITTA, NOBMHHA CAPUATK
KyAbTYpi MUpPY 1 Ziaiory MiXK ycima umBsinizauiamm.

HWHiI NpaBa NOAMHM CTAaNM «HOPMATUBHUM MIPUIOM, LLO NpeTeHaye
Ha yHiBepcanbHy 1 6€3yMOBHY peLenLio B yCboMy CBiTi»". IxHa Bcesarab-
HiCTb, yHiBEpCanbHICTb Aeaani binblie 3pOCTaE B yMOBaX Cy4aCHUX NOANHO-
LEHTPUCTCbKMX rnobanizauiHmx TpaHchopmaLii, ki BiabyBatoTbCs Y CBITI.

Bu3HaHHA npaB NtOAMHM BCe3arasibHO, YHIBEPCA/IbHOK LIHHICTIO He
0O3Haya€, 3BiCHO, iXHbOI MOBHOI yHidiKaLii. | cboroaHi umBinisauinHi Bia-
MIHHOCTI Yy NiaxoAax A0 PO3YMIHHA NpaB AAMHK, X 3micTy Ta obcary
3bepiratoTbes i, o4eBMAHO, 36epiraTMMyTbCa HaZani, HaBiTb Y MOPIBHAHO
BiAZlaNeHIN iICTOPUYHIN nepcneKkTunei. Tomy yHiBepcanisaujis npas At0ANHM
nepeabadae He CTi/IbKKM YHidiKaLLito X 3MiCTy Ta 0bCsary, CKilbK1 nosary a0
JOACLKOI TiIHOCTI — BiANPaBHOI TOYKK i NiArPYHTA, Ha AKOMY BiabyBaTh-
MYTbCA Hadani NpouecK yHiBepcanisaljii npas AtoanMHu. JltoacbKa rigHicTe
BiAKpmBae HabaraTo Gisblli MOXAMBOCTI MOLIYKY LUIMPOKOTO KOHCEHCYCY
MiX Hapodamu, Hixk Byab-AKa OKpema KynbTypa abo Tpaamu,ia.

KoHLEeHTpoBaHMM BUABOM MOBaru, WO AeAasi 3pocTae, Ao uiei dyHaa-
MEHTa/IbHOI YHIBepCcaabHOI LiHHOCTI — /I0ACbKOT TigHOCTI M npas oau-
HW — € NpuMHUMNK npasa. Came BOHW BU3HAYaKTb JIIOANHOLEHTPUCTCHKY
CMPAMOBAHICTb NMpaBga, € iIHAMKATOPOM PiBHA MOro PO3BUTKY B CYCMi/IbCTBI,
He3aneHo Big, GOPMU BUPAXKEHHA N TEPMIHONOTIYHMX NO3HAYEeHb, AKi BU-
KOPWCTOBYIOTb Ti UM iHLWI HApOAM Ta IXHi NPaBOBI CUCTEMMU.

Mpouec dopmyBaHHA 1 GOPMM BUPANKEHHA YHIBEPCANBHUX, AK I IHLWMX
NPUHUMNIB NPaBa Ta iXHi TEPMIHONOTIYHI MO3HAYEHHA B Pi3HUX LMBINI3aLiAX
(KynbTypax) i NpaBoBMX CiM’siX CyTTEBO Pi3HATLCA. MPUHUMNK NpaBa, 30Kpe-
Ma M KOHCTUTYLIMHOrO, AaNeKo He 3aBXKaM diKCyloTb B AKOMYCb KOHKpeT-
HOMY KOPUANYHOMY AOKYMEHTI, HANPUKAAA Y KOHCTUTYL,I, O MOMITHO Ha-
BiTb Y MeXKax EBPOATAAHTUYHOI LUMBIAI3auii. TMM nayve Le CTOCYETbCA IHLWNX
UMBINi3aLIiM Ta NpaBOBMX CiMel, NPO WO NTUMeTbca aani. MNpoTe, nonpu
[OCUTb BUCOKMI piBEHb aDCTPaKLi, O iIHKONM MEXKYE 3 HEBM3HAYEHICTIO, a
YaCoOM i CUHKPETUYHOCTI, TOBTO HEBIAAINEHOCTI BiA iHWMX COLianbHUX pery-
NATOpIB — penirii, Mopani, PinocodCbKNX BUEHb TOLLO, — YHIBEPCasbHI MPUH-
LUMNK Npasa, B MeBHMX BapiaHTax, MOXyTb ByTW NPOCTEKEHI B yCix NpaBo-
BMX cMCTeMax. YHiBepCasbHi NPUHLMNU KOHCTUTYLIMHOMO NpaBa TeX He €
BMHATKOM. Ba binblue, 3aBAAKM TpaHCNAaHTalii (3ano3nyeHH0) HaraTbox
3 HMX 3 KOHCTUTYLMHOMO NpaBa EBPOMENCHKMX KpaiH Ta MiXKHapOoAHO-Npa-

.

dinocodin npas ntoguHu / 3a pea. L. focenara ta . JlomaHHa; nep. 3 Him. O. KOgiHa Ta /1. JopoHiueBoi.
2-re BuA. K.: Hika-LUeHTp, 2012. 320 c.
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BOBWX AOKYMEHTIB, YHIBEPCaNbHi MPUHLMMMN KOHCTUTYLLIMHOTO NpaBa 4acto
HabyBatoTb AeAani BU3HAYEHilLMX GOPM, AKLLO NOPIBHATA 3 YHIBEPCASbHW-
MU MPUHUMNAMK NPaBa 3arasioM, Xo4 Take 3ano3n4eHHs CNPUYMHIOE HOBI
npobaemu, Npo AKi BXKe 3raflyBaan 1 40 AKX MM LWe noBepHemocs. 3apas
3YMUHUMOCH Ha XapaKTePUCTULi OCHOBHMX YHIBEPCANbHUX MPUHLMMIB KOH-
CTUTYLiMHOrO NpaBga.

MpuHyun nosazu 0o nAceKoi 2idHocmi U npas aAwduHu. Cepen, yHi-
BEPCa/IbHMX NPUHLUMNIB KOHCTUTYLLIMHOrO NpaBa C/lig Ha3BaTW HacaMnepes,
NPUHLMM NOBarM A0 AHOACHKOI MiAHOCTI M NpaB NMOAMHKN. XO4 KOPIHHA iaen
LbOro MPUHLMUMY CATAE KyAbTyp BiNbLWOCTI HAaPOAiB, cCam MPUHLMM No4YaB
bopmyBaTUCA B NOHI 3axigHOI NibepanbHOI TPaAMLIl Nig BM3HAYaNbHMM
BNMBOM AOKTPUHU NPUPOAHOro Npaea. I3 3axigHot TpaauLieto nos’a3a-
Hi TaKoX nepLli KpoKM Ao ob’eAHaHHA inei noBarn A0 MOACLKOT FiAHOCTI
M Npas NOANHA 3 iAeAMU KOHCTUTYLLIOHANi3My. Yneplle ix 6yno BTiNeHO B
KoHcTUTyLiAax CLUA Ta ®paHuji KiHua XVIII ctonitta. Came 3aBAAKN CUHTE3Y
iaen noBarn Ao NACBKOI MAHOCTI 1 NpaB AlAMHM 3 iA€AMM KOHCTUTYLIO-
Haniamy Biabynacs eBoMtOLIA B NiAXOAAX A0 PO3YMIHHA KOHCTUTYLIT — ne-
pexif Big il iHTepnpeTaLil AK opraHisayii Aep*KaBHOi BNagu A0 Cy4acHOro
PO3YMiHHA, OCHOBAHOrO Ha BU3HaHHI 1 3abe3neyeHHi Npas NtoAnHN. YNpo-
[OBX OCT@HHbLOIO CTOAITTA TaKoi NO3ULIT AOTPUMYIOTbCA BinbluicTs Aep-
’KaB, AKi N03MLitOIOTb cebe AK KOHCTUTYLLINHI.

MpuHUMN noBarm 40 NHOACLKOI FiAHOCTI Ta NpaB OANHN MAE Ha MeTI Nne-
peayciMm BM3HAYUTU MEXKi AeprKaBHOI BAaAn, 0OMEKUTU AncKpeLito ii op-
raHiB i nocagosmx ocib. MpaBa NtOANHN € TUM 0BMeXKYyBabHMM Bap’epom,
AKMN 3aD0pPOHEHO NepexoanTh Byab-AKMM AepKaBHMM OpraHam i noca-
noBMM ocobam. MpuHUMN NoBarn A0 NOACLKOI MAHOCTI 1 Npas AtoANHM
nepenbadae TakoXK MNiANOPAAKOBAHICTb OpraHisaujii Aep»asBHOI Biaam
YTBEPAMKEHHIO JIIOANHM K HAMBULLOT LIIHHOCTI 1 3a6e3Mne4eHHI0 Ta 3aXuUcTy
il npa.. [ep*aBHy Baa4y, WO MNOPYLUYE L0 BUMOTY, MOXKYTb YCYHYTU i HO-
cii — rpoMagaHM AepsKaBM — M 3aMiHUTH iHLLOM BNaA00. 3BiACK BUMAMBAE,
LLO AXKepeno AepyaBHOI BAaay — Le /104N, HapoL, a iICHYBAaHHA AepXKaBu
BMNpaBAaHe TIED MIPOtO, AKOK BOHA CMPUAE YTBEPAKEHHIO NHOACHKOI Tia-
HOCTi 1 NpaB NOANHM.

Lle 3ymOB/IHOE HU3KY IHLLIMX 4eMOKPATUYHUX MPUHLUMNIB: PIBHOCTI B Npa-
Bax (piBHOMpPaBHOCTI) 1 PIBHOCTI BCiX Nepes 3aKOHOM, PiBHOro AOCTYNY A0
nybAiyHOT cnyKbuM B opraHax Aep:KaBHOI BiaAM M MiCLLEBOro camoBpsaay-
BaHHSA, 3aXMCTY MEHLLOCTI Bif, nocAraHb 6inbWwocCTi Towo. He BCi 3 HUX HUHI
MOXHa 3apaxyBaTh 40 YHiBepCasbHMX MPUHUMMIB KOHCTUTYLIMHOMO npa-
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Ba, NPOTe BOHM 3HAYHOK MipPOO BM3HAYatoTb MariCTpaabHUI HaNpam Moro
PO3BUTKY, AK | PO3BUTKY CaMOi AepKaBK Ta ii OpraHis.

Cepef, NpMHUMNIB AeMOKpaTii MOB’A3aHMX 3 OpraHi3aL|ielo Baam UM He
HaMyHiIBEPCANbHILIMIM 3MICT Ma€ NPUHLUMN PO3NOAINY BAAAMN.

Po3nodin enadu. laei po3noainy Baaam B pisHMX IXHix BapiaHTax matoTb
H6araTosikoBy icTopito. CBOIMM KOPIHHAMM BOHM CATatoThb e 4Yacis CTapo-
naBHboro €rnnty, BaBunoHy 1 CTapoaaBHboi Mpedii. MocTynoso uj iaei no-
Yyanu HabyBaTU xapaKTepy AOKTPUHU, BHECOK Y GOPMYBaHHSA AKOT 3p0buan
MUCAUTENT PI3HMX YaciB i HapoaiB. [TpoTe CBOro KNacM4YHOro BMIIALY BOHA
Habyna nuwe 8 cepeamnHi XVIII cTonitra 3aBAAKM Npauam 3rafyBaHUX yKe
aHrnicbkoro ¢dinocoda [AxkoHa JIoKKa Ta dpaHUy3bKOro npaBo3HaBLA i
dinocoda Wapns MoHTeck’e. Came 3 ixHIMM iIMEHaMK NOB’sAI3aHe WNPOKe
NPOHWKHEHHA e AOKTPUHW PO3NOAiINY BNaAM B KOHCTUTYLINMHY TEOPItO
M NONITUYHY Ta NPaBOBY NPaKTUKy HoBoro yacy. Ynepue odiuinHo i iaei
BM3HanW B CTaTTi 16 PpaHUy3bKOi AeKkNapauii NpaB AlOANHK | TPOMaaAHM-
Ha (1789), npo WO Mwaocs y po3aini nepwomy. HUHI npuHUMN po3noainy
BN1alM CTaB AOTMOK KOHCTUTYLLIMHOIO Npaga; Moro B3a/1M Ha 036POEHHS BCi
KOHCTUTYLiI, AKI 'PYHTYIOTbCA Ha 3acaax KOHCTUTYLOHANI3Mmy.

[MpoTe Le 30BCIM He 03Ha4vae, WO NPUHLUMN PO3NOAiNY BNaAn peanisy-
tOTb Y Cy4acHOMY CBiTi B TOMY BUI/IAAI, B AKOMY MOro 3aMUC/IOBaAN MOro
TBOPLUI. 3@ 4YacC iCHYBaHHA LbOro NPUHLMNY CBIT CYTTEBO 3MIHWBCA, WO He
MOT/I0 HE MO3HAYMTMCA Ha NiAxo4ax A0 PO3YMIHHA 3MICTY AOKTPUHMW, Ti
OCHOBHMX BMMOT, Cy6’eKTiB TOLLO. TOMY LiJIKOM 3PO3yMIiNIMM € HamaraH-
HS Cy4YaCHWKIB aganTyBaTu igei JIOKka - MoHTecK'e 40 COLIOKYAbTYPHUX i
nofliTMYHMX ocobameoctel robanizosaHoro XXI cToniTra Ta KOXHOI OK-
pemoi KpaiHn. OgHak TaKy aganTalito He ciig 3B80anTh A0 abcontoTmaalii
bopMaNbHO-OTIYHNX aCNEKTIB KOHLUENLii po3noainy Biaam, Ak Ue iHKOAN
6yBae pobaATb y NOCTPaAAHCHKOMY, 30KpEMa BITYM3HAHOMY, NPaBO3HaB-
CTBi 1 noniTonorii.

Po3snogpin Bnagn — He camouinb, a 3acib NPoTN HaAMIPHOT KOHUEHTpPaLLi
BAaaM 6yab-AKMM OpraHOM (HaBiTb KoaerianbHUM, CHOPMOBAHMM Y AEMO-
KpaTW4HKUI cnocib), ba 6inblie — ogHieo NnocagoBoto ocoboto (HasiTb 06-
paHoto HapoAoMm). Nonpu BiAMIHHOCTI 1 cneumdiuHi pucn GyHKLIOHYBaHHSA
NPUHLMMNY PO3NOAiINY BAaAM B Pi3HMX KpaiHax (BOHWM 3anexaTb Bia popm
OEePXaBHOro MPaBAiHHA, HaliOHaAbHMX TPaaMLIi TOLWLO), CRibHUMK ANs
BCiX CYyYaCHWMX AEMOKPATUYHUX AeprKaB € TaKi B3aEMO3B'A3aHI efleMeHTU
LbOro MPUHLMNY: OpraHn 3aKOHO4ABY0I, BUKOHABY0I Ta Cy40BOI B/lagmM Ca-
MOCTIHI B MEXaX MOBHOBAXKEHb, BU3HAYEHWX KOHCTUTYLLIEID; 3aKOHO4aBYY
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BAady 34iMCHIOE OpraH HapOAHOro NPeACTaBHMLTBA — Nap/faMeHT; BUKOHa-
BYa BAada NignopsaAKoBaHa 3aKOHY i NiA3BiTHa NapaameHTy (NPUHaNMHI B
neBHMX chepax); CyaoBa BNaJa He3aNexKHa Big 3aKoHOAaB40i Ta BUKOHAB-
Yol BNagu, a NPaBOCYAAA 34iMCHIOE TiIbKMU CyA; Y3roAyKeHicTb i 36anaHco-
BaHICTb Al HAa3BaHMX M0K BNaaM 3a6e3nedytoTb Yepes CUCTEMY B3aEMHMX
CTPUMYBaHb i NpoTMBar.

3BiCHO, 3@ TPMBaANMI Yac PO3BUTKY MEXaHi3My AeprKaBu B CUCTEMAX
LepKaBHUX OPraHiB 3’ ABMIOCSA YNMANO TaKUX, AKI HE 30BCIM «BMUCYIOTbCA»
B OKPEeC/eHy TBOPUAMM AOKTPUHM PO3NOAINY BAALM KNACUYHY «Tpiagy».
Taki opraHu € 11 B YKpaiHi. [1poTe HaBpA4 yYM Ue Aa€ Baromi NiacTaBu ans
KOHCTPYtOBaHHA 6e31i4i HOBMX TiIOK BAaAWM — Bif, NPe3nAeHTCbKOI, npea-
CTaBHMLbKOI, BUHOPYOT Ta KOHTPOALHO-HAMNAA0BOT A0 IHPOPMALLIAHOT i Ha-
BITb aTeCTal,iHOi, A0 YOro A0BO/ YAaCTO BAAKOTLCA OKPEMI TEOPETUKM Aep-
YKaBW, KOHCTUTYLLIOHANICTXU M MOAITONOMM Ha TepeHax KoauwHboro CPCP,
30Kpema B YkpaiHi'.

Y KoHUenuji po3noainy snaam JTokka — MoHTeck’e BaxknnBo 36epertu
He TaK OYKBY, BifLIYKYOUYM A5 KOXKHOIO CreLiafli3oBaHOro Aep»KaBHOro
OpraHy CBOK Hilly, AK AyX KOHLEeNUii, Wo NOAAra€ y B3aEMHOMY YPiBHO-
BaKeHHiI, 3banaHcyBaHHi Hacamnepe KNaCUYHMX TifIoK BAajM, L0, CBOEKD
yeproto, 4oCAratoTb 3aBAAKM peasnidauji 3anponoHoBaHoi MoHTecK'e igei
NPO B3aEMHWMI KOHTPOAb MiX HUMMW, AKY Yy CBOIX Npaufx, oAHaK, BiH Ha-
JIEXXHO He PO3BUMHYB.

OTKe, WAax A0 NiABUWEHHS ePeKTUBHOCTI GYHKUiIOHYBAHHA NPUHLMMY
pPO3MoAiny BAaam — Le 30CepeyKeHHsA yBarn Hacamnepes Ha nornubnex-
Hi, 3 oAHOro HOKy, B3aeEmMogji, a 3 iHLIOro — B3AaEMOKOHTPO/IIO MiXK TPbOMA
KNTACUYHUMM TiIKaMK BNnaan. KOHCTpYOBaHHA HOBUX ii TIIOK He TiNIbKK BiA-
BOJ1IKAE Bif BMPIilLEHHA Lji€i OCHOBHOI Npobaemun, a M CTBOPIOE A0AATKOBI
nepewkKkoan ana ii peanisauil.

B YKpaiHi npuHUMN po3noaify BAaam, akUi colianicTuiHa (paaaHcbKa)
[OKTpWHa 3anepedvyBana, ynepuwe 6ys 3adikcoBaHuin y [eknapauii npo
OEepPrKaBHUIN cyBepeHiTeT YKpaiHu, y cTaTTi Il sKkoi, npuceaveHin opraHisauii
[EepPKaBHOI BNaan, HaroNOLWYETbCA, WO BOHa «B Pecnybaili 34iMCHIOETbCA
33 NPUHUMNOM ii pO3MOAiNYy Ha 3aKoHO4aBYY, BMKOHABYY i cyaosy». Haaani
LUen NPUHUMN AK HEBIAAINbHUA aTPUOYTUBHUIA eNeMeHT KOHCTUTYLLIMHOMO
naay 3akpinuan B KoHCTUTYLUIT YKpaiHn, cTatTa 6 Aol nporoaowwye: «dep-

[us., Hanpuknag: EHrnbapsaH P. B. KOHCTUTYLMOHHOE pa3BuUTHe B COBpeMEHHOM mupe. OCHOBHble
TeHaeHuun. M., 2007, C. 243; KocTuupbkuii B. B. Teopia po3noginy Braau: rpomagaHcbKe cycninbeTao i
LepkaBa B enoxy rnobanisauii. AkademiyHi yumanHA. Bunyck 18. K., 2011. C. 29-30, 47-49 Ta iH.
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*KaBHa BNaaa B YKpaiHi 34iMCHIOETbCA Ha 3acadax il NoAiny Ha 3aKoHOAaBuY,
BMKOHABYY 11 Cya0BY.

OpraHK 3aKOHOAABYOI, BMKOHABYOI i CyA0BOI BAaAM 34IMCHIOKTL CBOI
NOBHOBAXEHHA Y BCTAHOB/IEHNX KOHCTUTYLIEIO Mexax i BiANOBIAHO 40 3a-
KOHiB YKkpaiHu». Lle KoHCTUTYLiHe dopMyNtoBaHHA He ocobanBO Biapis-
HAETbLCA Bif, BiANOBIAHUX GOPMYNtOBaHb BiNbLIOCTI KOHCTUTYLA NOCTCO-
LiaNiCTUYHNX EBPOMENCHKUX AEPXKaB M iHWWX AepXKaB, L0 CTaan Ha LWAAX
OEMOKPATUYHOrO PO3BUTKY.

Y KoHctutyuji Ykpaitu nepeabayeHo Takox BignosiaHi 3acobu i npo-
Lueaypw, AKi NepeBaxHO CNPOMOXKHI, 38 YMOBM NOBAXKHOIO CTaB/JEeHHA 40
HWX, 3a6e3NeyYnTn BTINEHHA BUMOT NPUHLMMY PO3NOAiAY BAaAM B NONITUY-
Hy M NpaBOBY MPaKTWUKY: 3aKpinaeHo OYHKLiIMHY crneuianisaujio opraHis
3aKOHOZABY0l, BUKOHABYOI | CyA0BOI B/1aZM Ta PO3MOAINEHO KOMMETEHLLIO
MiX HUMMW; PO3PIZHEHO NOPAIOK GOPMYBaAHHA BKAa3aHWX OPraHiB i CTPOKM
IXHiIX NMOBHOBAXeHb; BM3HAYEHO MEeBHY CUCTEMY CTPUMYBAHbL i NMPOTUBAT,
To6TO 0cobamBMX cnocobis i dopm, LLO Aat0Tb 3MOTY CTPMMATK Aii AKOICH 3
FiJIOK BNaAM, SIKLLO BOHW BUXOAATb 3@ Mexi KOHCTUTYLT (KOHTPO/b 3@ 3aKo-
HOZAB4YO0 B/1AA0H0 33 AOMOMOTON IHCTUTYTY BUOOPIB, HECYMICHICTb Aeny-
TATCbKOro MaHAaTa i3 0b6iMMaHHAM NMocaamM B OpraHax BMKOHaBYOl BAaau,
NpaBo PO3MYyCKy NapsaMeHTy, BUC/IOBJIEHHA Nap/iaMeHTOM BOTYMY He0Bi-
PW yPALY, HE3aNEXKHICTb CYAy, CYA0BUIA KOHTPO/Ib 38 KOHCTUTYLIMHICTIO Ta
3aKOHHICTIO aKTiB NapAameHTy, Npe3naeHTa, ypaay 1 iHLMX OpraHiB BMKO-
HaB4ol BNaau Tolo). Lle aae niacTaBu KOHCTaTyBaTW, WO BUMOT MPUHLMMY
pPO3MoAiny BAaAM WOAO0 3aKOHOAABYO!, BUKOHABYO! (MPUHAMMHI Ha PiBHI
ypaay) Ta cyA0Boi Baam 3Ha4YHOW Mipoto B KOHCTUTYLT YKpaiHn AoTpuma-
HO, XO4 A1 NOCNIZI0BHOTO MOro BTINIEHHA B XUTTA iX yce K HpaKye.

MPUYNHM NOPYLUEHHA NMPUHLMMY PO3MNOAiNY BNAAN Y BITYN3HAHIN Npak-
TUL KPUIOTBCS He TiNIbKM B HE0CKOHA/IOCTI KOHCTUTYLIMHOTO peryatoBaH-
HS, XO4 pe3epBu 41a MOro MoJlinweHHs, 3BiCHO, He BUYepnaHi. YiTkiworo
po3noainy notpebytoTb, 30Kpema, chepn BiJaHHA M NMOBHOBAKEHHS MiXK
[epKaBHUMM OpraHaMm fiK Ha HaMBULLOMY, 3ara/ibHOAEPKABHOMY, TaK i Ha
MiCLLEBOMY PiBHi, fIKi 6 ycyBanm ayb6/1t0BaHHSA, HaAMIPHY MOHOMO/iI3aL,o Ta
LeHTpani3aLito iXHbOol 4iANbHOCTI. [poTe He MeHLLe 3Ha4YeHHA 4NA yTBep-
OXKEHHA MPUHUMNY po3noainy BAaam B YKpaiHi MatoTb Cyb’ eKTUBHI YUNHHM-
KW. Ha *anb, BiH A0Ci He cTaB aTPMOYTOM NOMITUYHOI Ta MPaBOBOI KYbTYPU,
CTUIO MUC/IEHHA NEePEeBaXKHOI YaCTUHM YKPATHCbKOro icTebnilmeHTy. YCBi-
[OM/IEHHA TOrO, WO BiIHOCMHM MiX 3aKOHOAABY00, BUKOHABYOMO M Cya0-
BOO B/1IaA0t0 OyAytOTb HE Ha aAMIHICTPATUBHUX BaKeNAX EAMHOIO LEHTPY
BNaAM, @ Ha B3aEMOLi, B3aEMHOMY KOHTPOJIi 1 YPIiBHOBAXKYBAHHI, Ha BiA-

116



NOBIAANbHOCTI KOXHOI 3 FiNIOK BNagy 3a CBOI PilleHHA Ta Al Y BEPXHiX ele-
JIOHAX YKPaiHCbKOI BNaAu e He HacTano. | HaBpAL YM MOXKHa O4iKyBaTK
3MiH Ha Ninwe 6e3 HaNeXHOro KOHTPOIO BAaAM 3 HOKY rPOMAAHCHLKOrO
CyCninbCTBa Ta MOTo iIHCTUTYTIB.

BepxoseHcmeo nipasa. TepmiH The Rule of Law, AKMIN HUHI 0dilinMHO
nepeknazatoTb YKPaiHCbKOK MOBOK AK «BEPXOBEHCTBO NpaBay, YBiB Y Ha-
YKOBMI 06ir aHMNINCbKMUIA BYEHUIA | NONITUYHWIA Aiay Jxkelmc TeppiHrToOH.
AHTNINCbKOMY BYEHOMY-KOHCTUTYLiOHanicTy AnbbepTosi Jalici Ta Moro no-
CNiLOBHUKAM HaNeXuTb TakoxK GOPMYIOBAHHA KOHLENLi BEPXOBEHCTBA
npaga. AK i KOHUENLiA KOHCTUTYLLIOHANI3MY, KOHLLeNL,iA BEPXOBEHCTBA Npa-
Ba (iHKOAM iX PO3rNAAA0Tb AK MalKe iAeHTMYHI) dopmMyBanaca B ymoBax
MOHAPXIYHMX PEXMMIB, LLLO TOAI AOMIHYBaAM B EBPONI, i CBOIM BiCcTpAM (AK
i KOHLLenUia KoHCTUTyLioHaniamy) Byna cnpaAmoBaHa Hacamnepes nNpoTu
CBaBiNNA BMaZM, 30KPEMA 33 AONOMOTOI 3aKOHY, Ha 3axXWUCT NPUPOAHMX,
HeBiAYYXKyBaHWX NpaB i cBOHOA NOANHMW.

Ona po3ymiHHA KOHUeNLT BEpXOBEHCTBA Npasa LA ii couianbHa cnpa-
MOBaHICTb Ma€ BMpillaNbHe 3HAYEeHHsA, OCKiNbKKM cam TepmiH The Rule of
Law pnoBoni 6araTo3HauyHWM, TOMY, Kepytoumch aunwie dinonorivHmm moro
TNYMaYeHHAM, 3’ACyBaTH 3MICT KOHLENL,T HEMOXKANBO.

laean BepxoBeHCTBA NMpaBa CTaB HUHI YN HEHANMOMNYAAPHILLIMM Y BCbO-
My CBIiTi. [0 HbOro 3BEepPTalOTbCA He Ti/IbKM B KpaiHax 3axody, 4/1A AKOro
BEPXOBEHCTBO NpaBa TPaAMUIMHO € OAHIED 3 HAMBULLMX AEMOKPATUYHUX
LiHHocTel, a 1 Cxoay (3okpema 11 Kutalt), MisHoui Ta MNisgHA. BiH gasHO
CTaB HAMBAXK/IMBILIOD YACTMHOK HaraTbOX MiXXKHAPOAHO-NPABOBUX aKTIB
3ara/ibHOCBITOBOrO M PerioHasbHOro piBHA. AK 3acagHWMYMn BCe3araibHUn
NPUHLUMN BEPXOBEHCTBO MNpaBa MPOrol0CuAa B HM3Lj CBOIX AOKYMEHTIB
OpraHizauia O6’eaHaHMx HaLiit. Moro BM3Hanu Takox Maiixe BCi MiKHa-
POAHI perioHaNbHi OpraHi3auii — B YCTaHOBYMX AOKYMeHTax Paan €sponu
Ta €sponelicbkoro Cotosy, OpraHisallii amepuKaHCbKUX Aepas (30Kkpema
B MiXaMepUKaHCbKIN AeMOoKpaTUUHIl xapTii), AbpukaHcbkoro Cotosy (y
MOro yctaHoBYOMY aKTi). MOKNMKAOTbCA Ha BEPXOBEHCTBO MpaBa TaKoX Y
KiIbKOX AOKyMeHTax Jlirn apabcbknx aeprkas. Jenani yacTille BepxOBeH-
CTBO MpaBga AK NPUHUMN GiKCYHOTb Y HALOHANbHUX KOHCTUTYLLIAX | 3aKOHaxX
(y KoHCTUTYLT YKpaiHM MOro 3aKkpinaeHo B CTaTTi 8), HUM aKTUBHO onepy-
OTb MiXKHAPOAHI M HaLiOHaNMbHI cyan. YceocsaykHe AOTPUMAHHA M BNpoBa-
OXKEHHA MPUHUMMY BEPXOBEHCTBA MpaBa AK Ha HaliOHa/AbHOMY, TaK i Ha
MiXHapOAHOMY piBHI Oy/N0 cxBasneHo BciMa aepKaBamu-dyneHamm OOH vy
NiCYMKOBOMY [OKYMEHTI BCecBiTHbOI 3ycTpidi Ha HalBulomy piBHi 2005
POKY 1 iHWKWX popymax.
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Taka He3npeueneHTHa yBara 10 deHOMeHa BEPXOBEHCTBA NpaBa Aana
niactasu BeHeuincoKin Komicii Pagn €Bponn KOHCTaTyBaTW, LLO «BEPXO-
BeHCTBO npasa (The Rule of Law) € NOHATTAM YHiBEPCa/IbHOMO OPUANYHO-
ro 3HaYeHHs»". | e LiIKOM JI0TYHO: NPUHLIMN BEPXOBEHCTBa Npasa Aeani
NomiTHiLe HabyBae AKOCTEM «OopraHisaLuiiHOi Moaeni Cy4acHOro KOHCTU-
TYLMHOro NpaBa Ta MiXXHapOAHMX OpraHi3auii..., Wo Peryntoe 3aincHeHHA
ny6aivHOT BRaam»™™, He3aNeHOo Bifg, TOro, YM BiH NPAMO 3adikcoBaHMI y
HaLLIOHANbHUX KOHCTUTYLIAX, Y1 BUMAMBAE 3 iXHiX MONOXKEHb. |CTOPUUHINI
[0Bi, MEPEKOHAMBO CBIAYUTb, LLO HemoBara 40 NPUHLMNY BEPXOBEHCTBA
npasa, a TUM Naye BiaBepTe HEXTYBAHHA HUM, AKMMW 6 MOTUBAMMU Lie He
BMNPaBA0BYBAN0CA, HEMUHYYE CNPUYMHUTL BKPaM HeraTWBHI, HaBiTb KaTa-
CTpodiyuHi HacniaKM — NOpyLIeHHs NpaB AOAMHW, BNaJHe CBaBiNAS, CoLj-
a/IbHMI Xa0C, a 3peLUTO — pPo3naj AepKasu.

MoHaMms eepxoseHcmea npasd. MNonpu Te, WO NPUHUMN BEPXOBEH-
cTBa npaBa aKTMYHO HabyB yHIBEPCANbHOrO 3HAYEHHS, MOro MOHATTSA
[l0Ci 3a/IMWAETLCA «CYTHICHO cynepeYansmMm»’, xod4 cnpobu ioro no-
ACHUTM POBMAN HEOAHOPA30BO AK Y MiKHAPOAHUX AOKYMEHTAX, TaK i B
HayKOBMX NpaLsXx.

Hemae eanHOro noriaay Ha Moro po3ymiHHA 1 B YKpaiHi. MNMonpu Te, Wo
OCTaHHIM YacoM CMekTp AYyMOK Yy niaxoZax A0 iHTepnpeTaLlii BepxoBeH-
CTBa MpaBa Y BITYM3HAHOMY MPaABO3HABCTBI AELLO 3BY3MBCA (MPUHAMMHI
HWUHI MaliXKe He OTOTOXHIOKTb MOro 3 TPaAMUIMHUM ANd BITYM3HAHOI Te-
OpIil | NPAKTUKM MPUHLMNOM BEPXOBEHCTBA 3aKOHY YM 3 BEPXOBEHCTBOM
YCiX HOPMATUBHMX aKTiB, AK Le byno B 90-X poKax MUHY/IOrO CTONITTA), 3a-
rasbHOI 3roAM WOA0 MOro PO3YMIHHSA He AOCATHYTO. He 4onoMorio Lbomy
HaBiTb HaMaraHHs PO3’ACHUTM NOHATTA BEPXOBEHCTBA Npasa KoHCTUTYLIn-
HUM Cyoom Ykpainn™"

He po3s’a3ana 6araTbox NUTaHb, NOB'A3aHMX i3 PO3YMIHHAM BEPXOBEH-
CTBa NpaBa (a NoAeKyaM HaBiTb 3arocTpuaa ix), TaKOX TPUTOMHa npaus
Cepria lonoBaToro «BepxoBeHCTBO Mpaga»’ , MPUCBAYEHa MEPEBaXKHO
icTOpii 3apoAykeHHsA inel BepxoBeHCTBa NpaBa, IXHbOT eBOJOLT, KOHUENTY-
a/IbHOrO OPOPMAEHHA Ta KOHCTUTYLiFOBAHHA AK MPUHLMNY.

HaazsuuaiiHa cknagHicTb, baraTorpaHHicTb i 6araToBUMIpHICTb MOHAT-

TA BEPXOBEHCTBA NpaBa, AK i Camoro npasa, pobuTb 6e3nepcnekTMBHO0

Rule of Law Checklist. Mipuno npasosnaaas / nepeknag 3 aHrn. C. fonosartoro. K.: BAITE, 2017. C. 8.
Tam camo. C. 8.

Waldron J. is the Rule of Law an Essentially Concept (in Florida) 21 Law’s Philisophi. 137( 2002).
KoHctuTyuinHuit Cya YKpainu. PiweHHs, BucHosku. K., 2005. C. 314.

fonosaTmit C. BepxoBeHCTBO Npasa: y 3 KH. K.: ®deHikc, 2006.
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Byab-AKy cnpoby AaTW AKEeCb BCEOCAXKHE BM3HAYEHHA MPUHLMMY BEPXO-
BEHCTBa NpaBga, NpuAaTHe Ha BCi BUNAAKM XUTTA. Lle niaTeBeparKye He Tifb-
KW 3axigHa NpaBoBa Teopiia, a i topuaMYHa NPaKTUKA, 30KpemMa NpaKTu1Ka
€BPOMNENCLKOro cyay 3 Mpas JAMHM, AKMIA HEeO4HOPa30BO aKLeHTYBaB
yBary Ha notpebi B 3MiCTOBHIM iHTepRpeTaL|i NOHATTS BEPXOBEHCTBA Npa-
Ba, NPMB’A3aHOI A0 KOHKPETHOI CUTYaLlji, YHMKato4M Takoro Moro BU3Ha4yeH-
HA, AKe MOXKHa 6y/n10 6 NOWNPUTU Ha BCi, BE3 BUHATKY, }KUTTEBI 0OCTaBUHM.

Lle He o3Hauvag, WO BiNbW-MeHLW EAMHMX YABAEHb NPO CYTHICTb i 3MiCT
BEPXOBEHCTBA NpaBa HEMOX/MBO AOCATTH B3arani. K CBiAYNTb TEOPETHY-
HUM | NPaKTUYHMIA O0CBIA, HAMMPOAYKTUBHILLMM ANA MOr0 PO3YMIHHA €
TAYMa4YeHHA BEPXOBEHCTBA MPaBa «AK NEBHOI CYMM LWiNbHO NepenaeTeHmnx
MiXK COBOIO NMPUHLMNIB, AKI Pa30M TBOPATb AAPO AOKTPUHM KOHCTUTYL,O-
Hani3my, a BigTak, € HeobXiAHUM ANA ByAb-AKOTO ... AEMOKPATUYHOTO CyC-
NiNILHOrO YCTPOIO» .

Yepes eneMeHTU-CKNAHUKN BEPXOBEHCTBA NpaBa PO3KPUBAOTL MOro
3MICT Yy HM3LUji MiIXXHAapPOAHO-MPaBOBMX AOKYMEHTIB, 30KpemMa B AOKyMEH-
Tax BeHeujicbKoi Komicii: JonoBiab Npo BEPXOBEHCTBO MpaBa, yxBajeHa
Ha 86-My naeHapHOMY 3acigaHHi 25-26 6epesna 2011 poky™™ Ta 3ragaHuit
Rule of Law Checklist, yxsaneHuit Ha 106-Mmy nneHapHoOMYy 3acigaHHi 11-12

6epesHs 2016 poky™ i1 BinbLIOCTI HayKoBKX NyBAiKaLi.

EnemeHTU-CKNagHWMKN BEpPXOBEHCTBA MpaBa € A0BOJAI HEOAHOPIAHW-
MW 33 CBOIM MOXOAXKEHHAM, MPUPOAOKD, 3HAYEHHAM AJIA XaPaKTEPUCTUKM
HaAMICTOTHILIMX PUC BEPXOBEHCTBA MpaBa Ta MOro NMpUKAaAHUX acmekTis.
Jeski 3apybixKHi aBTOpPM HaApPaxOBYHOTb MOHaA COTHIO TaKMX CKAAAHMKIB.
OfHi 3 HUX CTOCYIOTbCA HAMCYTTEBILLMX, OCHOBOMOJ/IOXKHMUX 3acaj], Bepxo-
BEHCTBA MPaBa, WO NMOWMPIOOTLCA Ha BCi chepur CyCniibHOTO KUTTA, iHLLI,
FPYHTYIOUMUCb Ha LMX 3acajaX, € XapaKTepHMMK nepesarkHO abo i nuwe
ana nyonivHmx chbep NoACbKOI MUTTEMIANBHOCTI, Le iHWi — NOLMPIOITLCA
TiNbKM Ha NpMBaTHONPaBOBY Chepy BiAHOCKH TOLLO.

Lo 3acagHnumMx enemeHTiB BEpPXOBEHCTBA MpaBa 3a3BMYail 3apaxoBy-
tOTb: 3aKOHHICTb, HOPUAMYHY BW3HAYeHICTb, 3aN0BIraHHA 3/0BXMUBAHHIO
NOBHOBAKEHHAMM, NPONOPLNHICTb, PIBHICTb Nepe 3aKOHOM | HeANUCKPU-
MiHaLit0, He3aNeXHICTb NpaBocyaaa i AOCTyN A0 HbOro Towo. KoxeH i3
LMX CKNAAHMKIB, CBOEID Yeproto, OXOM/IKOE HU3KY BUMOT, AOTPUMAHHA AKMUX

AnnaH T. P. C. KoHcTuTyLiiHa cnpaBeanusicTb. /libepanbHa Teopis BepxoBeHcTBa npasa. K, 2008. C. 10.
[onosigb Npo BepxoBeHCTBO Npasa. Ctpacbypr. 28 6epesHa 2011 poky. Unofficial Translation by the
USAID Ukraine Rule of Law Project.

Rule of Law Checklist. Mipuno npasosnaaas / nep. 3 aHrn. C. fonosatoro. K.: BAITE, 2017.
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3abesneyvye (€ rapaHTieto) BTINEHHA BiANOBIAHOMO enemeHTa BepPXOBeH-
CTBa NpaBa B XMUTTA.

3aKOHHICTb, HanpuKnaa, nepeadayae Taki BUMOIM, AK: iepapxiuHy Bu-
LWiCTb 3aKOHY B CUCTEMi HOPMATMBHMX aKTiB (HOPM); OBMeXEeHHSA AMCKpeLL-
MHWX NOBHOBa*KeHb, 0COBNMBO BUKOHABYOI BNaAW; HAABHICTb PO3BUHEHO]
HOPMOTBOPYOi i HOPMO3acTocyBa/ibHOI Mpoueaypun; 0boB'A3KOBE BUKO-
HaHHA NPUNMCIB MPaBOBMX AKTIB TOLLO.

tOpuanYHa BU3HaYeHICTb OXOM/oE: NepeadadyBaHiCTb MOBeAiHKM (ail)
cy6’eKTiB; ACHICTb, Y4iTKICTb | OCTYMHICTb 3aKOHOAABCTBA, MOro CTabiNbHICTb
i HecynepeunnBicTb, 0DIPYHTOBAHICTb CyA0BMX PilleHb;, 0608 A3KOBICTb Ta
HEYXUAbHICTb IXHbOTO BUKOHAHHSA; MPUHLMMN NETITUMHUX OYiKyBaHb, TOOTO
noBsary Jiep»asu Ta il opraHiB 40 ixHix 0b6iLAHOK Ta 3060B’s13aHb Nepes rpo-
MaAAHaMM; HE3BOPOTHOCTI Aji 3aKOHIB M iHLIMX NPaBOBMX aKTiB HOPMATMB-
HOrO 3MICTY B Y4aci ToLO.

MPUHUMN He3aeXHOCTI NPaBoOCYAAA OXOMJIOE: IHCTUTYLIMHY M dyHK-
LiMHY He3anexHICTb CyadiB; HEe3a/MEKHICTb CaMUX CyAiB; AOCTYN A0 CYAiB;
6e3CTOPOHHICTb CYA0UYMHCTBA; HE3ANEKHICTb | 6E3CTOPOHHICTL aBOKaTY-
PW; CAMOCTIMHICTb | HeYyNepeaKeHiCTb CAy:Kbu 06BUHYBaUYeHHA (MPOKypa-
Typu) Towo”. [JloknaaHiwe npo AesKi 3 UMX eleMeHTiB BepPXOBEHCTBa nNpasa
MTUMETBCA B HACTYMHWUX PO34iNax.

MpuHyun sepxogseHcmMasa npasa U NpuHYUNU Npasosoi depxasu: crnig-
BiOHOWEHHSA. YKpaiHa € YM He eAMHOID AepKaBoto, Y KOHCTUTYLIT AKoi 3a-
KpiNAeHO He TiNbKM NPUHLMM BEPXOBEHCTBA NPaBa, @ W MOAOXKEHHA Mpo
Ha/IeXHICTb YKpaiHW 40 NPaBOBUX AEPXKAB — LbOro HiMELbKOro BUHaxoay
(Rechtsstaat), AKWMIA TaKOXK MOXKHA 3apaxyBaTh 40 Barommx HaabaHb Atoa-
CbKOI UMBINi3ayji. Xo4a NoWMpPEHHA NOHATTA «NpaBOBa AeprKaBa» Yy CBITI
nocTynaeTtbea Rule of Law — BepXOBEHCTBY Npasa.

AyMKn Wwoao cniseigHOWEHHA LUMX NOHATL i, BiANOBIAHO, IXHIX enemeH-
TiB y niTepaTtypi He 3biratoTbeA.

3BarkatouM Ha Te, WO Lj MUTaHHA BXE PO3rNs4anu AK y HAyKOBIl, TaK i
B HaBYaNbHIN NiTepaTypi, 30Kpema 1 aBToOpU LpOoro NigpyvyHMKa, 3BepHEMO
yBary AnLle Ha OCHOBHiI MOMEHTM, L0 CTOCYHOTbCA iCTOPIi M Cy4acHOro cTa-
HY BiZAHOCWH MiX Ha3BaHUMM NOHATTAMM.

[Mo-neplle, AK KOHLENLIA BEPXOBEHCTBA NpaBa, TaK i Teopid NpaBoOBOI
[epKaBM 3apoaKyBaMCA B 3ara/ibHOMY PiYMLLi CTAHOBNEHHA M PO3BUTKY
HOBOTO IOPUAMYHOIO CBITOrNAAY, KPUTUKM abCONOTUCTCLKOrO GpeoaanbHo-

Ous. poknaaHiwe: Rule of Law Checklist. Mipuno npasosnagas. C. 15-40; 3aranbHa Teopis npasa:
nigpy4HuK / 3a 3ar. pea. M. I. Koso6pw. K.: BAITE, 2015. C. 350-370.
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o CBaBiNAA, yTBEPAKEHHA igel cBoboaM Ta PiBHOCTI BCiX Ntoael, Hesiavy-
*KYBaHOCTI NpaB tOAMHM TOLLO, TOBTO B /IOHI AOKTPMHM Nibepaniamy.

Mo-apyre, Ha BiAMIHY BiA KOHUENLIT BEPXOBEHCTBA Npaga, Aka Npoao-
BXXYBaJla PO3BMBATMCA B MEXaX L€l AOKTPUHM M HIKOWM HE OTOTOXKHIOBa-
Nla NpaBO M 3aKOH, LLO NO3HAYNAOCA AK Ha NPaBOBIM Teopil, Tak i Ha bara-
TbOX CYZIOBMX PiLLIEHHAX, TEOPIA MPaBOBOI AeprKaBW NPOMLLAA CKAALHILLNM
wnax. ficns nopiBHAHO HETPMBANOTO Ti PO3BMTKY Ha 3acafax NibepanbHoT
OOKTPUHM NPUPOAHOro Npasa, BOHa B¥Ke B APYrin NofoBuHI XIX cToniTTA
Habyna B HiMeyumHi NO3UTMBICTCLKOrO CNPsSMYBaHHA, @ HamnpPMKIiHLi TOro
¥ CTONITTA dopManbHO-topUANYHI Niaxoam Ao ii iHTepnpeTauii cTatoTb na-
HIBHUMW. Y pe3ynbTaTi Teopis NPaBoBOi Aep:KaBM Habyna BUHATKOBO HOMI-
Ha/IbHOTO 3MICTY, 33 AKOro NpPaBO 3BOAMNOCA [0 3aKOHY, 3 BEPXOBEHCTBO
npasa — 40 GOPMabHOro 3aKOHHOTO YNPaBAiHHA", AKe, AK 3acBiA4YMB A0C-
BiA, Tiel >k HimeuunHn, He 3abe3nedye A0CTaTHIX obMexKeHb ypaay, Lo €
Ba*K/IMBOKO YMOBOIO BEPXOBEHCTBA NpaBa. Lle 4ano 3mory HaBiTb HauMCcTam
iMEHYBATWN CBOIO J1eP!KaBy «iCTUHHO NPaBOBOOY. AKO Byna LA «IiCTUHHO
npaBoBa» AeprkaBa A0bpe BIAOMO: 33 «3aKOHHMMY il dacaom NpUxoByBa-
NIV KpUuyLLi 6e33aKoHHA 1 CBaBINAA.

Mo-TpeTe, nuuwe nicna [pyroi cBiToBOI BilMHM Nia BNAnBoM H60poTLOM
NPOTN MNO3UTUBI3MY, AKMI 33 BUCNIOBOM lycTaBa Paabpyxa «no3basnsas cun
i 34aTHOCTI NMPOTUCTOATU 3/I0BXKMBAHHAM HaLIMCTCLKOrO 3aKOHOAABCTBa»
Ta NiAHECEHHA «BIAPOAMXEHOro NPMPOAHOro NpaBa», NOHATTIO NPABOBOI
[epKaBM NOBEPTAETLCA MOro CNPaBKHiM 3MICT: I He 0BMeXKYIOTb Popmasib-
HUM OTPMMaAHHAM 3aKOHHOCTI, @ NepeabayeHo, AK i BEPXOBEHCTBO Mpa-
Ba, HM3KY BUMOT, AKi Y CBOIN CYKYyMHOCTI CTBOPIOKOTb YMOBM 3abe3neyeHHs
npuHumnny Rechtsstaatlichkeit — npaBoBoi AepkaBHOCTI. Tak B odilinHOMY
nepeknagi HimeLbKO MOBO 3BY4YMTb NPUHLMN Rule of Law.

Cepef, efleMeHTIB NMPUHLMNY NPABOBOI AEPKaBHOCTI CydacHi HimeLbKi
NpPaBO3HaBL, HA3MBAlOTb HWU3KY, AKLLO N He 3aBXAM iAeHTUYHMX 33 dop-
MOI0, TO AyKe BN3bKIMX 33 3MICTOM [0 e/1eMEHTIB BEPXOBEHCTBA NpaBa Bu-
MOT, Y YOMY HEBAXKKO NepPeKoHaTMCA, 03HAMOMMBLUMCH 3 NMPaLLeto Himelb-
KO KOHCTUTYUiOHanicTkK KatapiHm Cobotn «IMpMHUMN NPaBHOI AeprKaBu:
KOHCTUTYLIMHO-NPaBHi Ta aAMiHICTPaTUBHO-MPaBHI acnexkTu»™.

Birkenmaier W. Rechtsstaat — The Rule of Law in the Federal Republic of Germany. The Rule of Law.
Konrad-Adenauser- Stiftung, 1997.

Panbpyx . dunocodms npasa / nep. c Hem. M., 2004. C. 232, 235.

Co6oTta K. MpuHLMN NPaBHOI AepiKaBU: KOHCTUTYLINHO-NPaBHi Ta aAMIHICTPAaTUBHO-NPABHI acnekTn /
nep. 3 Him. I. Puxkakosa, O. banawyk, K. Tatapuyk. K.: BAITE, 2013. 608 c.
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Le nano niactasm 6inblWIOCTI NpaBO3HaBLLB AilATX BUCHOBKY, L0 BiAMIH-
HOCTI MiXK NOHATTAMM KBEPXOBEHCTBO MpPaBa» M «NpPaBoOBa AeprKaBa» HUHI
€ WBKMAWe TEPMIHONOMYHMMM, HIXK 3MICTOBHMMM, a IXHI KOHUENLUIi cTanu
MalixKe NPoTOTUNaMM OHa OAHOI, «y3arabHEHUMM Ha3BaMM CMOPIAHEHMX
KOHLENUiM»", o BiAKMAaE Cnpobu MOLLYKY CYTTEBOT PI3HULL MiXK HUMMK ™,

MpuHyun sepxoseHcmea npasa U NpPUHYUNU coyianbHoi OepiKasu:
nowyk moxcaugsocmeli NOEOHAHHA. BiAHOCMHW MiXK NPUHLMNOM BeEPXO-
BEHCTBA MpaBa M NPUHLMNAaMM COLa/IbHOI AepKaBK, AKOK MPOroa0CmaN
cebe 4yMMano aep:Kas y CBiTi, 30kpema W YKpaiHa (ctatta 1 KoHcTuTyuii
YKpaiHu) €, SKWO NOPIBHATM 3 MPMHLUMNAMM NPaBOBOI AepKaBu, Haba-
raTo CKAagHIWMMK,

Ha BiaMiHy Bifi KOHLENLi BEPXOBEHCTBA MpaBa M NPaBoBOI AepPKaBy,
CTAaHOBNEHHA AKMX BinbOyBanoca B 0HI NibepanbHOi AOKTPUHM, KOHLENLLA
coujanbHoT Aepskasu (y pisHMX ii BapiaHTax) dopmyBanacs nia BRAMBOM CO-
Lian-AeMOKpPaTUYHMX iAeaniB: CoLianbHOI CNpaBeaaMBOCTI, COLiabHOI CO-
NigapHOCTI, colia/ibHMX 3060B’A3aHb Aep»kaBu ToWo. BoHa cTtana, no cyTi,
peakuj€eto Ha AOMiHYBaHHA B EBpoNi NoNiTMKKM nibepaniamy, Aka BMABMAACA
HeCnpoMOXKHO 3abe3neynTn colialbHO-eKOHOMIYHI NpaBa toaen, cnpm-
YMHUBLLM IXHE pa3tode MalHOBe PO3LLapyBaHHA M MaTepia/ibHy HEPIBHICTb.
ToMy OCHOBHY METY CoLia/IbHOT AeprKaBy BOavan B NpOBeAEeHHI coLiaib-
HOI NONITUKW, CNPAMOBAHOT HE Ti/IbKM Ha YTBEPAKEHHA OPULANYHOI PIBHO-
CTi, B/1TAaCTMBOI NlibepasbHMM KOHLEMLISM, 30KpemMa BEepXOBEHCTBa MpaBsa,
a M Ha maTepia/ibHe BMPIBHIOBAHHA NtoAen, 3abesnedyeHHss A406pobyTy
BCiX 4fieHiB cycninbcTBa. Ui meTi nignopaakoBaHi NpOBiAHI NPUHLMNM
(03HaKK) couianbHOT AepsKaBU: rapaHTOBAHOCTI EKOHOMIYHMX, CoLiaNbHNX
i KyNbTYPHUX NpaB AHOAMHM, HAZJ@HHA COLiaNbHOI AOMNOMOTM NKAAM, He-
CNPOMOKHMM 3 HE3ANEHRHUX BiZl HUX NPUUYMH 3apobuTn cobi Ha KMUTTA Npa-
Leto — 4iTAM, I0AAM MOXMA0TO BiKY, OAAM 3 iHBANIAHICTIO, XBOPUM TOLLO.

3a BCi€l NpuBabAMBOCTI 1 NHOAMHOLEHTPUYHOCTI (rYMaHiCTUUYHOCTI)
ineanis coujiasibHOI AEPXKaBM, BOHM BXe BiAno4yaTKy coLljianisauii gepxas
nopoanan Npobaemy NoeaHaHHA NPUHLMMIY BepXoBeHcTBa npasa (i, Bia-
NOBIAHO, NPUHLUMMNY NPABOBOI AEP*KABHOCTI, OCKI/IbKM HUHI, We pa3 Haro-
JIOLIYEMO, BOHM MaKe iIe@HTMYHI), 30Kpema 0A4HOTO 3 BU3HaYaAbHUX M0ro
ineanis — igeany NoACbKOI cBoboAM, 3 OPIEHTUPAMM N NPUHLIMNAMKM CO-
LiaIbHOT AepP*KaBU.

.

The Rule of Law. Konrad-Adenauer-Stiftung, 1997. C. 68-70.
Tam camo.
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He 3Haxoas4m cnocobis po3B’A3aHHSA Ll Nnpobaemn, Ynmano 3axigHnx
MpPaBO3HaBLLiB, BKAOYHO 3 OCHOBOMO/IOKHMKOM KOHLLEML,T BEPXOBEHCTBA
npasa AnbbepTom [aiici, 3arosopuam nNpo nocnabaeHHs No3uLin Bepxo-
BEHCTBaA NpaBa Ha 3axof4j, a NOAEKyAM i NPO MOro NoBHWIM 3aHenaa,. «dop-
Ma/lbHa PiBHICTb Nepes 3aKOHOM, — MMCaB OAMH 3 NOCNIA0BHMKIB A. [lalici,
AHMNINCbKMIM NpaBo3HaBelp Ppiapix MAEK, — cynepeynTb, a Hacnpasai He-
CymicHa 3 Byab-AKO AiANbHICTIO BNaAW, CNPAMOBAHOI Ha 3abe3neveHHs
MaTepiafnibHOi YK peanbHOI PiBHOCTI Ntoaen, ...byab-aKa NoAiTMKa, CNPAMO-
BaHa He3nocepenHbo Ha peasibHe AOCATHEHHS ifeany cnpaseaMBOCTI B
PO3MofiNi Mage BECTU 10 PyMHYBaHHSA BEPXOBEHCTBA Npasa» . Xou Ui c/1o-
Ba CKa3aHO Lie B NepLliin NofoBuHI XX CcTONITTA, abCONOTHOI rapMOHii MixK
MPUHLMNOM BEPXOBEHCTBA NpaBa M MPUHLMNOM NPaBOBOi AEPXaBHOCTI 3
oAHOro 6oKy, Ta NPUHLMNAMM COLLiaNbHOT AepsKaBK — 3 iHLWOTO, He BAANOCA
OOCATTN 11 Aoci. | HUHI AMCKycii 3 uboro npueoay TpueatoTb. LLlonpasaa,
AKLWO We B 60—-80 pokax MMUHYAOTO CTONITTA NPUXMIBbHUKM KOHLENLi Bep-
XOBEHCTBA NPaBa 3 TOMBOIOH KOHCTATYBa/IM, LLO «AepXKaBa 3araibHoOro A0-
H6pobyTy Nepemarae», y 38’A3Ky 3 YAM KK/IOYOBI CKAAAHUKM BEPXOBEHCTBA
npaBa PyMHYOTbCA», TO B KiHLUI XX — Ha no4vaTky XXI| cTONITTA NponyHanm
NPOTUAEXKHI AYMKM: HEMOXKINBO PO3B’'A3aTK CoLianbHi Npobaemn 3a paxy-
HOK cBoBOAM™, HEMUHYYMM HaCNiAKOM 3abe3nedeHHs AKOi € CyTTeBE Po3-
LIapyBaHHA NtoAen, iXHA maTepiasbHa HEPIBHICTb. 3BiACK 3aKAMKM 0 CKO-
POYEHHSA CYCNiNbHUX BUAATKIB, MOBEPHEHHA A0 TPAANLIMHUX NibepanbHNUX
LiHHOCTEN, AKi 03HaAYatoTb 3aXMCT GYHAAMEHTANbHUX NPAB «NPUPOLHOrO
NOXOAKEHHA» — XKUTTA, cBODBOAM, BNACHOCTI, @ HEPIAKO M BUCHOBKM MPO
HaHKPYTCTBO MOAeNei coLianbHOT Aepskasu™ .

Monpwu Te, Wo npobaemam coljiafnbHOi AepKaBm B YKpaiHi npucesde-
HO YMMaNOo NpaLb, MUTAHHA NPO i BIAHOCMHM 3 MPUHLMNIOM BEPXOBEHCTBA
npaBa Manke He Mopyllysanaun. binblwe yBarM npmaineHo cniBBigHOWEH-
HIO MPaBOBOI i COUja/IbHOI AepPXKaBW, AKI NPAMO YM ONocCepesKoBaHO A0-
CNipKyBaAM B HU3LI HayKoBMX Nybikauii, 30kpema moHorpadiuHmx™
Heo/1HOPa30BO TOPKaBCA Liel Npobaemm B CBOIX pilleHHAX TakoK KoHCTK-
TyuinHWi Cya YrpaiHu. MpoTe po3rnaaanu ii nepesaskHo abo M BUHATKOBO

Hayek F. A. The Road to Serfdom. Chicago. 1994. P. 87. L. 3a.: TamaHara b. BepxoBeHcTBO npasa. IcTo-
pisi. Monituka. Teopis / nep. 3 aHr. 0. lweHKa. K.: BugasHuumii aim «Kneso-MorunsHcbKa akagemis»,
2007.C. 79—81.

Kriel M. Human Rights and the Separation of Powers. The Rule of Law. Konrad-Adenaner-Stiftung. 1997.
P. 104-105.

dinocoodin npas ntoguHu / 3a pea,. L. locenara, I lomaHHa. K.: Hika-LeHTp. 2012 C. 4; [Ins. goknagHiwe:
3aranbHa Teopia npasga. K.: BAITE, 2015. C. 386-391.

[Oue. Hanpuknag: CkpunHiok O. B. CouianbHa, NpaBoBa Aeprkasa B YKpaiHi: npobaemu Teopii i NpakTuku:
MmoHorpadis. K., 2000. 600 c.
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B MeKax MOLUYKY BiANOBIAI Ha 3aNMTaHHA: YM MatoTb NPABOBA I CoLia/ibHa
[epKaBa OKPeMILLHWI XxapaKTep, YM nepLia CBOIM 3MiCTOM OXOMJIHOE APYTY.
BiNbWICTb yYaCHMKIB LIET ANCKYCIT CXMAMAUCA 00 APYrOro BapiaHTa, po3-
rAOaloYY couianbHy AEepsKaBy sAK KOHKPeTM3alilo mpaBoBOl, 1i AKICHY
XapaKTepUCTUKY ™ TOLLO, OMMHAIOUYM MUTAHHA MPO CNocobu NoAonaHHA
cynepevyHoCTeM MixK MPUHLMNOM NPaBOBOI Ta COLLia/IbHOI AepKaBK, 30Kpe-
Ma MiXK NPUHUMNAMK GOPMaNbHOT PIBHOCTI 1 MPMHLMNOM MaTepiaabHOI Yn
peasbHOI PIBHOCTI, NPO WO MLWA0CA BULLE.

JoBoni cynepeynvBoto BWMAAETbCA TaKOX NO3MUiA KOHCTUTYUiMHOrO
Cyay YKpaiHu. ba 6inblie, Ha BigMIHY Bia, HayKoBLB, BiH 06’eaAHaB OAHIE
bopmynoto He TiNbKM 3B'A3KM MiK NPABOBO 1 COLaNIbHOK [AeprKaBOLo,
o cnpasai Bunameae 3 OCHOBHOTO 3aKoHY YKpaiHK, a 1 3 BepXOBEHCTBOM
npaBga. 3a uieto dopmynoto «YKkpaiHa € colianbHO, MPAaBOBOIO AEPHKABOLO,
B AKil BU3HAETLCA i fli€ NPUHLUMN BEPXOBEHCTBA NpaBa» , TOBTO BepXOBEH-
CTBO NpPaBa Cy/A PO3rNALAE AK YTOUYHIOBA/IbHY O3HaKy COLLia/IbHOT Ta NPaBo-
BOI AepiKaBK, Lo €, M'AKO KayKy4M, CYMHIBHMM, Ha WO CNYLIHO 3BEpTaau
yBary B lopuanyHin nitepatypi”

TUM Y4acoM 3a UMMM 3ara/ibHUMM CyNepedsIMBUMM, a iHOAI 1 MPOCTO CXO-
NAaCTUYHMMM MiIPKYBaHHAMM N0O3a yBaroto AnLatoTb Npobaemy, sika B Ykpai-
Hi leani 3aroCcTPIOETHLCA M 3arpOXKYE AeprKaBi — pa3tody maTepianbHy nona-
pU13aLito CycninbCTBa, HEBNACTUBY CYYACHUM AEMOKPATUYHUM AeprKaBam,
HaBiTb TUM, AKi He iIMeHytOTb cebe coljiaNbHUMM. Y UMX YMOBAX CKENTUYHE
CTaBAEHHA [0 ifeaniB i NPUHLUMNIB COLiaNbHOI AepKaBu Ta il ManbyTHbLOTO,
AKEe IHKONM CMOCTEPIrAaEMO TaKOX Cepel, OKPeMMX BITYUMIHAHUX MONITUKIB
i HAYKOBLLIB, HABPAA, YX MOXKE PO3PaAXOBYBATW Ha MacoBy NIATPMMKY. Ta
6iNbLWICTb PO3BUHYTUX KpaiH, BiIMOBMBLUUCL BiZL HAAMIPHOTO ONTUMI3MY
LLOA0 MabyTHbOTO COLLiaIbHOT IePXKaBU, XapaKTePHOTro Aas Yacis popmy-
BaHHA i KOHLENUL,T, y 3B’A3KY 3 YCBiOMAEHHAM Hebe3MeXKHOCTi pecypciB
015 HaZlaHHA HEelo coljanbHMX BMMAT i JONOMOT, BapTiCTb AKMX MOCTIMHO
3POCTaE, NPOAOBKYHOTb PYXaTMCA LIIAXOM, XO4 MOMIPKOBAHOI, ane couiani-
3auii. 3 ornaay Ha ue, Nnpobaemy rapmoHisalii BiZAHOCMH NPUHLMNY BEPXO-
BEHCTBA NpaBa 3 NPUHLMMNAMM COLLia/IbHOT IePXKaBM HE Ti/IbKN HEe 3HIMatoTb
3 NOPAAKY AEHHOrO, @ HaBNakM — BOHa CTa€ Lie HiNbll aKTya/NbHOM, OCO-
6/11BO ANA AepKaB, CUTYaLLA B AKUX HAraZlye YKpaiHCbKY.

KoHctuTyuin YKpaiHW: HayKoBO-NPaKTUYHKUIA KomeHTap. X., K., 2003. C 10.

CkpunHiok O. B. CoujanbHa, npaBoBa AepKaBa B YKpaiHi: npobaemu Teopii i NpakTMKKU: MoHorpadis. K.,
2000. C. 27.

PiweHHa KoHcTuTyuiHoro Cyay YKpainu Big, 25 ciuHa 2012 p. Ne3-pn/2012. KoHcmumyuyitiHuli Cyd
YKpaiHu. PiweHHs, sucHosKu. 2012. KH. 12. K., 2013.

fonosaTuin C. YKkpaiHa — «coujanbHa aepxkasa: Wwo ue?». flpaso YkpaiHu. 2014. Ne 7. C. 210-215.
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He Baatoumnch A0 AOKNaAHOro aHanisy 3acobis i cnocobis Takoi rapmo-
Hi3aLii (40 HMX aBTOPM MNiAPYYHMKA e NOBEPTATUMYTHCA B HACTYMHUX PO3-
[inax), Haro0CMMO Ha OCHOBHMX Hanpamax ii JOCATHEeHHS.

Mo-neptie, BM3Ha4YaAbHE Micle cepen, umx 3acobis i cnocobis Hane-
KUTb MPUHLMNY NOACBKOI FiAHOCTI — OCHOBI BCiX NpaB i cBOOOA, NtOANHM,
30Kpema I colialbHO-eKOHOMIYHMX. Y CTaTTi 22 3aranbHoOi Aeknapay,i
NpaB OAMHN 3a3HAYEHO, LLLO KOXKEH YJIEH CYCMNi/IbCTBA MA€E NPaBO Ha COLLi-
aNbHe 3abe3neyveHHn i Ha 34iNCHEHHA — 33 4ONOMOrOK HaLOHaNbHMX 3Y-
CWAb | MiXKHapOo4HOI cniBnpaLi Ta BiANOBIAHO 40 YCTPOO | peCcypciB KOXKHOI
[EePHKaBN — EKOHOMIYHMX, COLANbHUX | KYNbTYPHUX Npas, HEOOXiAHUX ANsA
NiATPUMAHHA MigHOCTI KOXHOIO Ta ANA BiNIbHOrO PO3BUTKY MOro AK 0cobu-
cTocTi. MeTa 3abe3neyeHHs NtOACHKOT FMAHOCTI, AK BUNANBAE 3 Npeamby-
NN, NEXWUTb B OCHOBI MiKHapOAHOro MakTy MPO €KOHOMIYHI, ColianbHi 1
KYNbTYpHI NpaBa 1966 poKy Ta HU3KM iHWKUX MiXKHAPOAHO-NPaBOBMX A0-
KYMEHTIB, MPUCBAYEHUX NpaBam NOAMHN. JTIOACBKA MAHICTb € HA BEPLUMHI
LiHHICHOTO NOPSA/KY, BU3HAYEHOTO KOHCTUTYLLIAMK 1 3aKOHaMK Byab-AKOi
COLiaNbHOT AeprKaBKM, OCHOBAHOI Ha BEPXOBEHCTBI Npasa. | ue 3po3ymino,
afke H6e3 3abe3neyeHHA OOCTAaTHLOrO PiBHA MaTepianbHOro Ao6pobyTy
onsa cebe 1 CBOEI pOAMHU, AKOTO 6 BUCTAYaN0 Ha XapHyBaHHA, O4AT, KUT-
No, 3006yTTA HaNexHoI OCBITU, MeanyHe 06CNYroByBaHHA TOLLO, NOACHKA
MiAHICTb BUABUTBLCA AEKAAPaTMBHOK, @ MPUMHLMMM BEPXOBEHCTBA MpaBa M
NpPaBoBOi AepKaBHOCTI 34aTHI NepeTBOPUTUCA Ha AOKTPUHANbHY abCTpak-
Lito, AKA He NpaLoBaTUME.

MNo-apyre, MeTy COLianbHOT AePKaBW, 30KPEMa rapaHTyBaHHA collia/b-
HO-EKOHOMIYHUX MpaB, He CNi4 3BOAUTWU [0 COLja/IbHOrO 3aXMCTy — COLLi-
afbHUX AONOMOr, cybcmain, KomneHcalin Towo. Lle xo4 i BaxkanBa, npote
/LI YacTUHa po3B’A3aHHA Npobnemn. OaHe 3 BU3HAYa/IbHUX MiCLLb Y 3a-
H6e3neyeHHi Ha3BaHWX NPaB Mae byTu BiABeAEHe PO3LLIMPEHHIO EKOHOMIY-
HWX cBOBOA NMOAMHM, WO LLIIKOM Y3rOAXKYETHCA 3 BUMOramMmM BEPXOBEHCTBA
npaBa. Ayke came NpPaBo Ha caMopeasnisallito B eKOHOMIYHIM chepi — oamH
3 OCHOBHWX HaNpAMIB NiABULLEHHA MaTepianbHOro A06pobyTy HaceneHHs.
Ha »kanb, YKpaiHa NoKku Wo 3a PiBHEM eKOHOMIYHWX cBOOO/, AaseKko no-
334y iHWKX, HaBiTb NOCTPAAAHCLKUX AepKaB. 1A NO3UTUBHUX 3pYLIEHb Y
Lin chepi NnoTpibHa KapaMHa AbHa 3MiHa aKLEHTIB coLjianbHOT NOMITUKK. AK
CTBEPAKYIOTb EKOHOMICTU, OCHOBHUMM 1T CKNALHWUKAMW MatoTb CTaTK: PO3-
BMTOK TPYA0BOTIO NOTEHLiay, iHTeNIeKTya li3alis npouecis npaLii, 3abesne-
YeHHA rigHWX YMOB i MAHOT OnaaTK NpaLi BCiX NpaLuiooyumx, NoA0NaHHA Be-
IMYe3HOT AMCNPONOPLi MiXK ONAaTO MpaLi Pi3HMX KaTeropii npauiBHMUKIB
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HaBiTb Y BlOAKETHIN cdepi, CTBOPEHHS TiAHUX YMOB XKUTTEAIANBHOCTI ANA
TUX, XTO BXKE UM e He MoKe cebe 3axXmCTUTH.

Mo-TpeTe, 3a BCIi€l BaXXAMBOCTI HabaraTo YiTKiLLOro 3aKOHOAAB4YOro pe-
ryt0OBaHHA NO3UTUBHUX 3000B’A3aHb Aep:KaBM B 3abesneyeHHi couianb-
HO-EKOHOMIYHMX NpaBs, MiABULLEHHA PE3yNbTaTMBHOCTI TaKoi BUMOrM Bep-
XOBEHCTBA MpaBa AK MPUHLMM NEMTUMHMX OYiKyBaHb, CAi4 MaTK Ha yBasi,
WO peanbHO AIEBMMW COLia/IbHO-EKOHOMIYHI MpaBa MOXYTb CTaTW vLe
33 YMOBMW MOLIMPEHHA HA HWX IHCTUTYTY CYA0BOr0 3aXMCTy Ta HEYXWUIbHOTO
BMKOHAHHA Cya0BMX pilleHb. be3 Lpboro byab-AKke couiaNibHO-eKOHOMIYHe
NpPaBo 3aAMWATUMETbCA AeKNapaLiieto abo X y Ninwomy pasi BUABOM Aep-
YKaBHOrO MaTepHaniaMy 1 3anexkaTMme Bif MOXHOBAAAUIB. A Lporo co-
Lia/IbHO-eKOHOMIYHI NpaBa Cig A0BECTM 40 TaKOro piBHA KOHKpeTu3au,i,
AKM nasaB 61 3mory ocobi (iHAMBIAY), B pa3i NopyLeHHA NpaBa, 3BepTa-
Tnca 4o cyay. [locsia cya0BOro 3axMCTy CoLiaibHO-EKOHOMIYHMX MPaB Mae
He TiNbKKW EBpPONa, 30Kpema EBPONENCbKNI cya 3 NpaB AOAMHK, 3 M iHLWI
HEEeBPOMENCLKI KpaiHW.

2.2.3. UuBinizauiHi NpMHUMNU KOHCTUTYLiAHOrO NpaBa

CyyacHuin cBiT, nonpu rmobanizauiinHi i iHTerpauiHi npouecK, Auua-
€TbCA A0BOJI NOAIUMBINI3ALIMHMM. Pi3Hi aBTOpM BUOKPEMJIIOOTL Big n's-
TW 40 BOCbMM (a iHKOAMM 11 Binblie) cydacHUX UmBinisaLiin. B ocHoBsi Takoro
pPO3MN0A4iNy, Ha BiAMIHY BiZ, nonepeaHiX iCTOPUYHMX €MN0X, NeXKaTb NepeBarxK-
HO He «reorpadis i NpocTip», TOBTO HEe MNPUHLMIM KI'PYHT — KPOBY», AK MOro
iHKOMIM IMEHYIOTb B NiTEPaTyPi, MPUCBAYEHIN LUMBINI3ALIMHUM AOCAIAMKEH-
HAM, a nepeaycim KyabTypHa CBOEPIAHICTb XUTTEAIANBHOCTI HAPOAiB, OCO-
H6AMBOCTI IXHIX LIHHICHMX OPIEHTNPIB, MEHTA/IbHOCTI TOLLO. [HaKLLIe KaxKyun,
Ha nepLomy MaaHi B UMBINI3aLiMHKX Nigxodax NnpuHUMN KyasTypu. OaHe
3 HAMBAMK/IMBILWMX MiCUb Y Hil HAaNEXWTb COLaNbHO-KY/IbTYPHUM YMOBaM
CTaHOBAEHHA, QYHKLIOHYBAHHA M PO3BUTKY NPABOBMX CUCTEM.

HalvacTille BMOKpPEeM/OOTb Taki TUNW  LMBINI3aLiA: EBPOMNENCHKY
(eBpoaTnaHTUuHy, abo 3axigHy), NiBAEHHOA3INCbKY, AanekocxigHy, my-
CyNIbMaHCbKy (icnamcbKy) Ta apprKaHCbKy. YacTo A0 HMX godatoTb abo XK
BMOKPEM/IIOIOTb AK A0BOJIi aBTOHOMHI TUMU WE: KMTAMCbKY, ANOHCbKY 1 iH-
[YCbRY UMBinizaui’.

UmsinisauinHuii niaxia aepani 6inblle NOWUPEHUI cepen, KpuTepiis
KnacudiKkauii npaBoBMX cucTeM. | Lie LiIKOM NPUPOAHO, OCKIIbKKM came T1N
LMBiNi3aL|ii 3a3BMYalt 3yMOBIIOE BiAMNOBIAHI TpaaMLi npaBa, a 0cOBANBOCTI

CuHxa C. M. 0pucnpyaeHums. dunocodpuma npasa. KpaTkuit Kypc. M., 1996. C. 10.
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NPaBOBOro CBITOMAAY B MeXax LUMX TPpaAumLii BM3HAYatoTb TMN NPaBOBOI
ciM’i’. Lle HeaAMBHO, OCKiNIbKM OCTaHHI, 338 CBOEKD HAa3BO, YacTo 36iratoTb-
€S 3 HA3BO BiANOBIAHOT LMBINI3aLIT: MycybMaHCbKa (icnamcbka) npaso-
Ba Cim’a BiAOMBAE 0COBAMBOCTI MyCY/IbMaHCbKOI (icnamcbKoi) umBinizaLii,
JanekocxigHa — AaNeKocxigHoi, iHAoyCbKa — iHAYCbKOI Towo. MpoTe Taka
CMHOHIMIYHICTb € He 3aBXAW. Y1 HeHaMACKpaBille BUABNAETLCA LE B EBPO-
NeNCbKil, ToYHille — eBpOaTNaHTMYHIM, abo 3axiaHin umBinisauii, ocKinb-
KM BOHa HUWHI yocobtoe He reorpadidyHnin, a AyXOBHO-KYAbTYPONOTIUHINIA
CMUCA, TOBTO BUXOAUTb JaNIEKO 33 MEXKI EBPOMNENCHKOrO KOHTUHEHTY.

3 ypaxyBaHHAM LMX NonepeaHix 3araabHuX 3aysar cnig, niaxoanTu Ta-
KOX 00 3'ACYBaHHA MPUHUMMIB KOHCTUTYLiMHOrO npasa. Monpu nNomiTHy
YHiBEpCanisaLjito HU3KM 3 HUX, UMBINi3aLiiMHa cneumdika NPUHLUMNIB KOH-
CTUTYLMHOrO NpaBa 36epiraeTbea i1, 6e3 cymHiBy, 3bepiraTumeTbcsa Hazani.

HaltBMpa3Hille BOHa BUABAAETLCS B MYCY/IbMaHCbKii (ichamcbKin) um-
Bifi3allii, NPO O B)e YaCTKOBO MLWIAOCA Mig 4ac po3rnaay NUTaHHA Npo
YHiBepcanisauito KOHCTUTYLLIOHaNi3MY. TTPUHUMNU KOHCTUTYLLIMHOrO NpaBa
MYCY/IbMaHCbKMX (ICNamcbKmx) KpaiH yocobnoTb TRAAMLIT iCNaMCbKOT L-
BiNi3aL,ii AiK 0cOB/IMBOrO COLLIOKYABTYPHOTO TUMY. Y HUX TICHO NepenlitatoTb-
cs penirinHuin daTanism, pauioHaniam i dopmaniam (noriumsm) apabebKoi
dinocodcebKoi Aymkn™™. Came B iXHbOMY MOEAHAHHI — K/KOY [0 PO3YMIHHA
NPUHLMNIB MYCY/1IbMaHCbKOro NpaBa 3ara/ioMm i NPUHLUMNIB KOHCTUTYLLIMHO-
ro NpaBa iCIaMCbKMX KpaiH 30Kpema. IXHil GyHaameHT yTBopioe cneumndiy-
Ha icnamcbKa cucTema LjiHHOCTEN, B iEpapxii AKMX NpoBiaHe Micue 3aima-
tOTb PenirifHi LiHHOCTI, OCKi/IbKM BOHWM € OCHOBOIO ic/lamy.

Cepen, UMBINI3aLINHMX MPUHLMMIB KOHCTUTYLIMHOIO NpPaBa iC1aMCbKUX
KpaiH, WO FPYHTYHOTbCA Ha LUMX LLIHHOCTAX, BM3HAYa/ibHE 3HAYEHHA Hane-
WUTb NPUHLUMNAM LWapiaTy — 3BOAY TEO/IOTIYHMX HOPMATMKBIB, NPOroJsioLle-
HUX IC1aMOM BIYHUMMU | HE3MIHHMMMY» HacTaHoBamMm bora — Annaxa. Xou
lwapiat i € Habopom 3acagHNYMX HOPMATUBIB — MPUHLMIIB, YCE K HE € CU-
HOHIMOM IC/TaMCbKOrO MpaBa, AK BBaXKatoTb AeAKi NpaBoO3HaBLi. [010BHUM
3aBAAHHAM LIApiaTy € OUiHHIOBAHHA XUTTEBUX CUTYyaLiM 3 noragy peni-
riHoi mopani. BoHn chopmynboBaHi He K lOpUANYHI NpaBa M 060B’'A3KK,
a AK MopasbHi 3000B'A3aHHA, HEBMKOHAHHSA AKUX nepenbadac penirinti
CaHKLii. TEOPETUYHNUM OCMUCIEHHAM 1 OOFPYHTYBAHHAM LMX 3000B’A3aHb
Yy MPaBOBOMY KOHTEKCTi € TaK 3BaHWI dikx, MeTa AKOro nonsarae B 6esno-

XaputoHosa O. |., XapuToHos €. O. MNopisHANbHe npaBo Esponn. OCHOBM NOPIBHANBLHOIO NPaBO3HaB-
cTBa. EBponecbKi Tpaauuii: nocibHuk. X.: Opaicei, 2002. C. 68; Xawmatynna bexpys. MopisHANbHE
NpaBO3HABCTBO: NiAPYYHUK. Opeca: «PeHike», 2009. C. 97.

Xawmatynna bexpys. Ucnamckue Tpaguumum npasa. Ogecca: KOpuanyeckaa autepatypa, 2006. C. 21-22.
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cepefHbOMY TIyMaYyeHHi NofoXKeHb KopaHy — CBALLEHHOT KHUTK ichamy i
CyHHM — 3BOAY XaAMCiB — MepeKasis Npo XUTTA Npopoka Myxammeza, Moro
NoBeAiHKY, BYMHKM, CTUAb MUCIEHHA TOLWWO Ta iXHE MPUCTOCYBaHHA A0 MNO-
Tpeb NpPaBoBOro XKMTTA cycninbeTBa. Pikx — Ue, NOo CyTi, PUAMYHA YacTMHa
wapiaTy”. oro Hopmum KOHKPETM3YIOTb MPUHLMMK WapiaTy, HabauKaloum ix
[0 KOHKPETHMX XKUTTEBMX 06CcTaBuH. Came 3 dikXxom Aeaki daxisLy 3 nopis-
HANbHOTO NPaBO3HABCTBA OTOTOMKHIOKTL MYCY/IbMaHCbKe Npaso ™.

OCKiNIbKM KOHCTUTYLiA — LLe HaCaMMepes, KOAEKC 3arasibHUX 3aCak, MPUH-
LMNIB peryntoBaHHA BCix chep HKUTTEAIANBHOCTI NOAEN, @ HE KOHKPETU30-
BaHWX NPaBm/I, KOHCTUTYLIT MyCY/IbMaHCbKMX KPAiH ONEPYOTb HE MOHATTAM
«dikx», @ NpMHUMNamKM WapiaTy. BoHKW, nonpun TeHAeHLito yHiBepcanisaLii
MPUHLMNIB KOHCTUTYLIMHOrO NpaBa, NPOAOBXKYIOTb 3aMMaTK YibHe micue
B KOHCTUTYLLIMHOMY peryatoBaHHi CyCcnibHMX BiAHOCWH, 30KpemMa BigHOCUH
BNaJapOBaHHA B MYCY/IbMaHCbKMX KpaiHax.

MPUHUMNX opraHi3auji AepKasw, i opraHiB I iIHCTUTYTIB y LUMX KpaiHax,
X04 i HabyBalOTb HOBUX PUC, 3YMOBJIEHMX NpoLecamm r1obanisallii, 30BHi
Haraaytoum GopMm opraHisaL,ii 4epsKaBHOI BNaAMN B Cy4aCHUX CEKYASAPU30-
BaHMX CBITCbKMX AeprKaBax, NpoTe NiAnopsAKOBYOTbLCSA icnamy (LuapiaTy).
Lle cTtocyeTbcA, 30Kpema, KOHTPOKO HapoAy 3a AOANbHICTIO Aeprkasu, i
BiANOBIAA/IbHOCTI Nepea CBOIMW TPOMaAsHaAMM, MEXaHI3MIB 0DMeEKeHHS
Bnagm xanida — rn1aBu iCNaMCbKOi AepskaBu. Y AeAKUX MyCy/bMaHCbKMX
KpaiHax (0cobaMBO 3 MOHAPXIYHUMM PEXMMAMM) BUPILLIAIbHE 3HAYEHHS B
LMX NPOLLEecax Ma€ Tak 3BaHUM MPUHLUMN LLYPU, AKMIA HACNpaBai 3aMiHIOE
NPUHLMN 3aranbHKX BMBOPIB TPAAMLIMHUMM KOHCYAbTALLIAMKW MOHapxa 3
«TIAHVMW TOOBMNY», A0 AKMX HAaNEXKaTb NPeACTaBHUKM BEPXHIX MPOLWapKiB
cycninbcTea. Came BOHM AAKOTb NOPaAM NPaBUTENKD Bif, iIMEHI BCbOro Cy-
CMiNbCTBA, 3HAYHOK MiPOO BM3HAYaoOuM MOro BiAHOCKMHK 3 B/laAoto. Tomy
TaKWI BiAYYTHWI BNAMB NPUHLMAIB icnamy (LuapiaTy) Ha GyHKLiRHOMY piB-
Hi IePXaBHOro MexaHiamy, MPo WO NLWAOCA Y PO34iai nepLiomy.

CyTTeBi 0cOBNMBOCTI NPUTAMaHHI MPUHLIMNAM KOHCTUTYLIMHOMO npasa
TAKOX IHWMX UMBINi3auin. Pi3HATLCA MPUHUMNM NpaBa 3arajioM i KOHCTUTY-
LiMHOro npaBa 30Kpema KpaiH Janekoro Cxoay: Kutato, IHaAoHe3ii, Manan-
3ii, ANOHIT TOLWWO, KyNbTYypa AKMX HANIEXUTb 40 OKPEMOI AaNeKOCXiAHOI Um-
Binizauii. LLi KpaiHn matoTb CBOT «MPaBOPO3YMIHHEBI» BUTOKWN, KOPIHHA AKMX
cArae GiNocoPCbKO-ETUUHMX KOHLEMLIM, WO CKAAAMCA BIPOA0BK TPMBASIOI
icTOpIii PO3BUTKY KYy/AbTYPUM LUMX KPaiH, 0c0b6MBO KybTypu Kntato. CyTTeBMi

Tam camo. C. 85.
CrokuaiHeH J1. P. MycynbmaHcKoe npaso. Bonpocbl Teopuu u npaktuku. M., 1986. C. 79-80.
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BMMB HAa MPUHLMMIN KOHCTUTYLLIMHOMO NpaBa MatoTb, 30KPeEMa, TPAAMLiNHI
ONA HUX KoHLEenUii KoHdyLuiaHCTBa.

Monpw Te, Lo YMMaANOo (YM HaBITb BiNbLLICTb, SK LEe €, HANpPUKNaa, B Ano-
HiT) NPMHLUMNIB KOHCTUTYLIMHOrO NpaBa peLeninoBaHo 3 KPaiH 3axiaHol Up-
BiNi3aLlii, 32 CBOIM «HaNOBHEHHAMY» (3MICTOM) BOHW CYTTEBO BiAPI3HAOTHCA
BiA, OAHOMMEHHMX MPUHLMMIB KMATEPUHCBKMUX» CUCTEM. Y KOHCTUTYL,iMHO-
My MpaBi nepeniyeHmnx KpaiH iX NPOnNycKatoTb KPi3b NPU3MY XapaKTepHMX
ANA HUX GiNnocodCbKMX KOHLENLin, 0co6AMBO KOHYLLIAHCTBA, L0 TAKOXK
NO3HAYaETbCA Ha BCiX cPepax KOHCTUTYLIMHO-NPABOBOrO pPeryatoBaHHS,
30Kpema Ha BigHOCKMHax BnadaptoBaHHA. O4HaK, Ha BIAMIHY BiZ MyCy/b-
MaHCbKMX KpaiH, BiAWYKaTWU B TEKCTaX KOHCTUTYLIM KpaiH [danekocxigHoi
LMBINi3aLIT YMCTO KOHYLLIAHCHKI MPUHLMAM 1 HOPMM MaiKe HEMOK/IMBO.

CBOi 0COB/IMBOCTI MatoTb NPUHLIMMAM NPaBa 3arajioM i KOHCTUTYLLIMHOMO
npaBa 30KPeMa KpaiHW €EBPOATNIAHTUYHOI LUMBINi3aLiil. Ha rpyHTi wiel unsi-
Ni3auii icTopnyHo chopmyBaanca ABi OCHOBHI NPaBOBi ciM'i: pomaHo-Tep-
MaHCbKa 1 aHI10CaKCOHCbKa (aHrNo-amepurKaHcbKa), abo cim’s 3aranbHOro
npaga. [JeAki KOMNapaTMBICTU BMOKPEMOOTL X Binblie. Monpy HasBHI
BIAMIHHOCTI Mi*K HMMM, 30KpPEMa B MPUHLMMNAX KOHCTUTYLLIMHOTO npasa,
Npo WO MTUMEeTbCA Aani, BOHM MatoTb ChijibHe iCTOPUYHE KOPIHHA — PUM-
CbKe MpaBo, a TaKOX /I0TiKY 1 AianekTuky MNnaToHa Ta ApicToTtend. laposbag,
>oH bepmaH npo ue nuuwe: «Prmcobke npaBo KOCTMHIaHa Hagano 3axia-
HOEBPOMNENCHKMM OPUCTAaM OCHOBHY TEPMIHOOrIIO, TPeLbKa AiaNekTnKa
MnatoHa 1 ApictoTens 3abesneynna ix MeTOAOM, a NOEAHAHHA LMX ABOX
eNleMeHTIB B abCONOTHO iHLWIOMY CyCcniIbHOMY KOHTEKCTI NOPOAMA0 LOCh
HOBe»', B AKOMY AleAKi NpaBo3HaBL|i B6a4atoTb HaBITb KOHTYPM MalbyTHLOI
€AMHOI EBPONENCbKOi NpaBoBoi cim'i.

Xou cTyniHb peLenuii pMMCbKOro npasa B nepesivyeHnx NpaBoBMX CiMm’ax
HEeoAHaKOBWI, WO CKAANOCH iICTOPUYHO, DiNbLWICTb MPUHLMMIB PUMCBKOMO
npaBa BifAOMBAETLCA AK Y CiM’'I KOHTMHEHTA/IbHOTO, Tak i Cim’i 3aranbHOro
npaBa. Lle nepekoHAMBO NiATBEPANKYE, 30KPEMa, HEOAHOPA30BO 3raay-
BaHWM AOKYMeHT BeHeuilcbkoi Komicii Rule of Law Checklist. Binblictb
NPUHLMNIB — e/1IeMEHTIB BEPXOBEHCTBA MpaBa, 3adikCOBaHMX Y LbOMY [A0-
KYMEHTI, Ma€ CBOE KOPIHHA B PUMCbKOMY Mpasi, i iIX 04HaKOBO BMKOPUCTO-
BYIOTb AIK y CiM’i 3ara/iIbHOrO, TaK i B CiM’i KOHTUHEHTaNbHOro Npasa. [eski 3
HMX HaBiTb NOAAOTb Y AOKYMEHTI MOBOO OPUTiHay — IATUHOK. TOMY HUHI
NPUHLMN BEpPXOBEHCTBA MpaBa Hacnpasi HabyB yHIBEPCa/bHOrO 3MICTY,
XO4 Y Pi3HUX UMBINi3aLiax BiH Mae cBOT 0cOb/IMBOCTI.

BepmaH . K. 3anagHan Tpaauuma npasa: anoxa opmuposanua. M., 1994. C. 151.
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2.2.4. NpaBocimeiiHi NPUHLMNN KOHCTUTYLiMHOrO NpaBea

«MpaBoBa KapTa» Cy4aCHOro CBIiTY A0BOAI pi3HOBapPBHA 1 OXON/OE HU3-
Ky 06’€HAHUX CXOXMMU POAMHHUMM PUCAMM HALLOHANbHWUX MPABOBMX
cuCTeMm, AKi 30e6iNblIoro NPUAHATO IMeHYBATU «NPaBOBUMMM Cim'amum». MNa-
NiTpa KpuTepiiB IXHbOro BUMOKPEMAEHHA AOBOAI LWIMPOKA: BiA, ocobamBoc-
Tel CTaHOBAEHHA M €BOIOLLT NPaBOBOrO MUCAEHHA A0 cneundikn axepen
npaBga, PUANYHOT TEXHIKM Tolo. [lo TakMx KpuTepiis, beanepeyHo, Hane-
’KaTb TaKOX OCOBAMBOCTI NPUHUMMIB NPaBa, Ha AKUX FPYHTYHOTbCA BiANO-
BiAHI NpaBoBi ciM'i, 30KpemMa MPMHLMNIB KOHCTUTYLLIMHOTO npasa. BoHu
CYTTEBO BiAPI3HAOTLCA B NPABOBMX CiM’AX, CUHOHIMIYHWUX 3 BiANOBIAHMMM
umBinisauismu. MpoTe HaBiTb Y NPaBOBUX CiM'AX, WO HanexaTb A0 OAHI-
€l eBpPOATNAHTMYHOI (3axigHOi) UMBINI3aLii, NPUHLMNN KOHCTUTYLLIAHOIO
npaBa MatoTb CYTTEBI BIAMIHHOCTI, KOPIHHA AKMX CAi4 WYKATWU B iICTOPUYHMNX
YMOBAX iXHbOIO CTaHOB/IEHHA Ta eBONOLi. [JO OCHOBHMX NPUHUMMIB KOH-
CTUTYLLIMHOIO MpaBa POMaHO-TePMaHCbKOI (KOHTMHEHTaNbHOI) NpPaBoBOI
cim’i, AIKi 3HaYHOIO Mipoto BUPaXKatoTb Ti cneumdiky, HanexaTb:
* MPUHUMN HANBULLOT LOPUAMYHOI CUIM HOPM KOHCTUTYLI, AKi € cep-
LEEBMHOIO NPABOBUX CUCTEM, WO HanexaTb A0 L€l cimi;
* MPUHLMN NPIOPUTETY 3aKOHY HAZ iHWWMM AKepenamm npasa — AOK-
TPUHOLO, CYA0BMM NPELLEAEHTOM, 3BUHAEM;
®  MPUHLMN YITKOT iEPAPXIYHOCTI HOPMATUBHMX aKTIB, WO YTBOPIOKOTL i
cucTemy;
* MpWHUMN Ccneujanisalii B CyA0BIA CUCTEMI, AKa TaKOXK YacTo CNpuYm-
HIOE MONICUCTEMHICTb CYZLOBMUX CUCTEM.

Cneundika NPUHLMNIB KOHCTUTYLLIMHOIO Npasa KOHTMHEHTabHOT Npa-
BOBOI CiM’I BUABNAETLCA TAKOXK B iCTOPUYHO 3YMOBJIEHIM CUCTEMI NPUHLMN-
niB 3aKOHOA,ABYOTO NPOLLECY, MPUHLMMIB CYA0BOI0 KOHTPOJIO 32 KOHCTUTY-
LiMHICTIO 3aKOHIB M iHLWMX HOPMATUBHMX aKTiB TOLLO, NPO O AOKNaAHiWe
MTUMETLCA B HACTYMHWUX PO3AiNnax.

AHI/I0CaKCOHCbKa MpaBoBa cim’a, abo cim’a 3aranbHOro npasa, Xou i
FPYHTYETbCA Ha CMiJIbHMX 3 POMAHO-TePMaHCbKOIO MPaBOBOID CIM'EI0 LIMBI-
Ni3aliMHO-NPaBoOBMX 3acagax, NpoTe 3a HU3KOK BAACTMBUX i1 MPUHUMNIB
BiApi3HAETbCA Bia Hel. Ui BigMIHHOCTI NOWMPIOIOTLCA 1 HA MPUHLUMMM KOH-
CTUTYLiMHOrO npasa. AK i cneumdika NPUHLMNIB KOHCTUTYUiIMHOIO Npasa
ciM’i KOHTUHEHTaNbHOro MpaBga, iXx 0cobAMBOCTI B Cim’i 3arasbHOro Npasa
3yMoBJ/ieHi cneumdikoto iXHbOro CTaHOBAEHHS. Y BennkobpuTaHii i1 iHwmnx
KpaiHax, NpaBOBi CUCTEMW AKMX HaNeXKaTb [0 LiEi NpaBoBOi Cim’i, npoBiaHe
3HaYeHHA B IXHbOMY CTaHOB/IEHHI Ha/1eXa0 1 MPOAOBKYE HANEKATU HOPU-
OMYHIM, nepenycim cyaoBin npaktuui. Came judge-made law — cynniscbke
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NpaBoO BM3Ha4Yae 0CcOBAMBOCTI NPUHUMNIB L€l NpaBoBoi cim’i. Ha BiamiHy
BiA, NPUHLMMIB KOHCTUTYLLIMHOIO NpaBa KOHTUHEHTa/IbHOI NPaBoOBOI Cimi,
AKi 3@ BCi€l BaXKNMBOCTI Cy0BOI NPaKTMKK B iXHbOMY GOpPMYBaHHI 11 fera-
nisauji (HagaHHi IM tPUANYHOIT CMK) 3AeDiNbLIOFO 3aKPINAEHi B KOHCTUTY-
LiAX Ta iHWMX aKTax KOHCTUTYLIMHOMO 3MICTY, MPUHLMMNM KOHCTUTYLLIMHOMO
npaBga cim’i 3arafibHOro NpaBa He TiZIbKM «BMPOCTaOTbY i3 CYA0BOI NPaKTU-
KW, @ M 3a3BMYaN iCHYIOTb Came B Hil.

MpuyomMy He TaK Yyepes BifACYTHICTb Y BennkobpuTaHii «nmMcaHoi» KoH-
CTUTYLT, IK Yepes Te, WO NPaBOBi CUCTEMMU, AKI HanexaTb A0 CiM'i 3aranb-
HoOro npasa, NobyaoBaHi 3a NpUHUMNOM stare decisis, AKWIA y NepeKknagi
YKPaiHCbKOKO MOBOI 03HaYa€e «AOTPMMAHHA TOro, Wo H6yno Bxe BUpille-
Ho». BianoBiaAHO A0 HBOrO, CyAAi MatoTb MOBaXKaTK Npaskaa, cHopmybo-
BaHi B NonepeaHix OCTaTOYHMX CYA0BUX PILLEHHAX — NpeLeaeHTax, AKLLO
baKTW 1 iHWIi NPaBOBI acNeKTM CNpPaBsu, LLLO PO3MALAIOTL, € CXOKMMM (aHa-
NOTYHUMM) 40 HUX . | XO4 NpeLeaeHTHE NPaBo N, BNAMBOM iHTErpaLjinHux
npouecis, Wo BindyBatoTbCcA B EBpPONi (HaBiTb NONPWU NEBHI KPM30BI ABK-
Wa B HWX, AKI CNOCTEPIraEMO HWHI), MOCTYNOBO 3aBOMOBYE NPUXUIbHUKIB
TaKOX Y KOHTMHEHTabHIM NpaBoBiit cim’i, cneumdika aHMOCaKCOHCbKOrO
npeueneHTHOro npaea 36epiraeTbca. [Jna HbOro xapakTepHa ocobnmea
NpaBoBa KyabTypa M cneundidyHi NPUHLMNKW, AKI HABPAL UM 3MOXKYTb BYTU
BMOHTOBAHI B CiM’t0 KOHTMHEHTANIbHOTO NPaBa HaBiTb Y MNOPIBHAHO BiAAa-
NEHIN iICTOPUYHI NepCneKkTMBI.

Tak, PopMyBaHHSA 1 3aCTOCYBaHHA NpeLeaeHTiB Y Cim’i 3arasibHOro npasa
OPIEHTYETLCA Ha AOBOI PO3BUMHEHY MPOLLEAYPY CYyA0BOro PO3riay Crnpas, Wo,
CBOEIO YEPTroko, 3yMOB/IIOE CBOEPIAHICTb MPUMHLUMMIB NPOLIECYaIbHOMo NpaBa (3
OrNA4Y Ha LLe, aHII0CAKCOHCbKE NPaBOo iIHKOM IMEHYIOTb NPaBOM MpoLiecyanic-
TiB). OQHUM i3 HaCAiAKIB rany3eBoi HeaMdbepeHLinoBaHOCTI Npasa (TobTo BiA-
CYTHOCTI MOro nofjny Ha BiAnoBiAHI ranysi, AK, HANPUKNAL, Y KOHTUHEHTa/IbHIN
MpaBoBiit ciMm’i) cTana cneumndika Nobya0BM CyA0BOI CUCTEMM, SIKa, Ha BiAMIHY
Bi/l CiM'T KOHTMHEHTA/IbHOTO MPaBa, PYHTYETLCA HE Ha MPUHLMNI cneujanisauyi,
a Ha NPMHUMNI TaK 3BaHOI yHiGiKoBaHOT topncamKLji. CBOEPIAHUMM € MPUHLIMNK
BIAHOCKH MiXK NpeLefeHTHUM i CTaTyTHMM NPaBOM, 30Kpema 3aKOHaMK, Lo
YXBaJIOE NapaaMeHT. Xoua TpaamLiiHO Le 3 YaciB Bennkoi xapTii BosibHOCTEM
cucTema Bnagy y Benmkobputatii nobyaoBaHa Ha NPUHLMMI 3aKOHOAaBYOro
cyBepeHiTeTy napnameHTy (the legal sovereignty of Parliament), ueit npuH-
LMN He nepeabadae yxBaneHHsA NapiamMeHTOM NPaBOBMX aKTiB (3aKOHIB), AKi
MatOTb BULLY FOPUONYHY CUY B CUCTEMI AXKepes NPaBa, OCKINIbKK AiANbHICTb

[Oue: Lesuyk C. CynoBa NpaBoOTBOPYICTb: CBITOBUIA AOCBIA | nepcnekTnam B YKpaiHi. K.: Pedepart, 2007.
C. 337,372.
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CaMOro nap/aameHTy NiANopPALKOBaHa NPUHLMMY BEPXOBEHCTBA NPaBa, AKUN
He 3BOAMTbLCA 1,0 BEPXOBEHCTBA 3aKOHY. Ta 1 CamM CyBepeHiTeT (abo BepxoBeH-
CTBO) Nap/IaMeHTY 3 HaCOM eBOIOLLIOHYBAB, 30KPeMa Mif, BNAMBOM NPUHLLMMNY
po3nogajiny Bnaau.

Csoto cneumdiky MatoTb, AKLLO MOPIBHATY 3 TPUHLMNAMM KOHTUHEHTAb-
HOI NPaBOBOI CiM’i, TAKOXK NPUHLMMNN CYA0BOTO KOHCTUTYLIMHOrO KOHTPOJTO
M AaeAki iHWI NPUHUMNN KOHCTUTYLIMHOrO npaBa cim’i 3arafbHOro Npasa,
NpO WO AOKNAHILIE ATUMETBCA MiZ Yac PO3rNALY iHWKWX TEM MiAPYYHMKA.

MpaBoBa cnuctema CLLUA xou i HanexnTb, AK | NpaBoBa cnuctema Bennko-
BpUTaHii, 40 aH/TOCAKCOHCHKOT NPaBoOBOI CiM'i, NPOTE Ma€E NeBHi BiAMIHHI Bif,
HPUTAHCLKOI CUCTEMW pPUCH, WO AaN0 NiacTaBy BaraTbOM KOMMapaTuBicTam
BMOKPEM/ItOBATU il B MOPIBHAHO aBTOHOMHY MiAcMCcTeMy Cim’i 3araibHOro Npa.a,
a KOHCTUTYLLiOHaNicTaM — pO3MsAAaTh aMePUKAHCbKMIA KOHCTUTYLLIOHANi3M AK
0CcobMBUI MOTO pi3HOBMA (MOAEb). HacnpaBai MPUHLIMMM KOHCTUTYLIAHOO
npasa CLLUA matoTb cyTTEBIi 0COBMBOCTI, AKLLO NOPIBHATM 3 MPUHLMNAMM KOH-
CTUTYLiMHOro NpaBa BennkobpuTaHii. [1o HUX 30Kpema HanexaTb:

* npoBiaHe cTaHoBULLE B NPaBoBii cucTemi KoHcTuTywi CLUA Ak ean-

Horo KoaMbiKoBaHOro aKTa;

e ocobnmBa ponb BepxosHoro cyay CLUA B TaymadyeHHi KOHCTUTYLT;

* CBOEPIAHICTb CUCTEMM NpeLeAeHTHOrO Npasa y 38’A3Ky 3 deaepanb-
HUM ZepaBHUM ycTpoem CLLUA Ta HaaBHICTIO, BiANOBIAHO, 3ara/ib-
HUX NPUHLUMNIB KOHCTUTYLUiMHOrO npasa deaepaujii Ta NPUHLUMNIB
KOHCTUTYLiIMHOro Npaga WTaTiB TOLLO.

MeBHa CBOEPIAHICTb BIACTMBA NMPUHLMNAM KOHCTUTYLIMHOro npaea IH-
Aii. IHAyCbKy NPaBOBY CUCTEMY YaCTO PO3MIAAA0TL AK YHIKaNbHY, 6/U3bKY
3a CBOIMM 03HaKamM J10 OKpemoi NpaBoBoi cim’i.

Monpu Te, Wo B iHAMCbKIN KoHcTUTyLiT 1950 poky nepeBaxHo Bigobpa-
MEeHi NPUHUMNU KOHCTUTYLLIOHAI3MY, XapaKTepHi EBPONENCbKUM KpaiHam,
Ayaniam UMX NPUHUMNIB | NPUHUMNIB TPAAMLIMHOIO iHAYCbKOro Npaga, oc-
HOBY AKOIO CTAHOBWTb NPaBO OOLIMH, LLO CNOBIAYHOTb iHAYI3M, BiA4yBatOTb
i 4OCi. 13 CyTHOCTI iHAYi3My BMNAMBAE OAMH 3 BM3HAYaAbHUX MPUHLMNIB
iHAYCbKOro Npasa — NPUHLMMN MOro NepcoHanbHOi Ajii, TOBTO NowmnpeHHA
TiNbKM Ha iHAyciB — ocib, Wo CnoBiaytoTb iHAYI3M, He3aNeXHOo Bia, micua
NPOXMBAHHA, TPOMAAAHCTBA YW HABITb ETHIYHOIO MOXOAXKEHHA. ToMy pPO3-
Pi3HEHHA NPUHLMMNIB KOHCTUTYLIMHOIO Npasa IHAiT AK AepXaBn M NPUHLN-
niB BNacHe iHAYyCbKOro NpaBa Ma€e BMPaXKEHILLIMA 3MICT, HaBITb AKLWO NOpPIB-
HATW 3 ICTaMCbKUM AiepKaBamu.
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[HWKM cneundiyHMM AN8 iHAYCbKOro Npasa NPUHLMMNOM € NPUHLIMN 10ro
KacToBOi NobyaoBu, TO6TO peryntoBaHHA BiIHOCKH 3 YpaxyBaHHSM HaNEKHOCTI
ocobu Ao TiEl YM iHWOI cycnisibHOT CNiIbHOTK (iICTOPMYHO iX NOAJNAIOTbL Ha YO-
TUPW BEAUKI Fpynun), MicLe AKMX y CKAaAHIM colianbHil iepapxii obymosneHe
BiANOBIAHMMM TPAANLIAMM N BUPAXKEHOIO KAacTOBOK CaMOCBIAOMICTHO. Xou
KoHCTUTYLEL IHAIT BCI HOPMM, 3TIAHO 3 AKMMM HANEXKHICTb 40 KaCTK CIpUYm-
HANA BIANOBIAHI OPUANYHI HACAIAKM ANA IXHIX YNEeHIB, CKACOBAHO, NPUHLMMN
KacTOBOrO MiaxoAy Bia4yBatoTbCsA NEBHOK MipOto HaBiTh y cdepi BnagaptoBaHHs
(HanpuKknaa, AOCTYNY A0 AEPKABHOI CYKOM), HE KarKyum BXKe NPO AesKi iHLLi
chepu KUTTEQIANBHOCTI, 30KpemMa CimelHoro npaea, Ae BOHW, 0cob1MBO B
CiZIbCbKIM MICLEBOCTI, NPOAOBXKYIOTb 4iATH .

CBoi BfacHi, cneundivHi NPUHUMNM NpaBa, AKi NPAMO Y1 ONOCEPEaKO-
BAHO BM/IMBAOTb HA MPUHLUMMM KOHCTUTYLIMHOMO NpaBa, NpUTamMaHHi Ta-
KO iHLWWM NPaBOBUM CiM’AM.

2.2.5. HaujioHanbHi NPUHLMNN KOHCTUTYLiMHOIO NpaBa

[Monpu Te, WO AymMKa NPO HAABHICTb 3ara/ibHNUX NPUHLNMIB KOHCTUTY-
LiMHOTO npaBa, NPUTAaMaHHUX KOHCTUTYLIMHOMY MpaBy KOMHOI KpaiHu,
[0BO/ MOLWMPEHA, a Y BITYM3HAHIN KOHCTUTYLLIOHANICTUL HaBiTb NaHiBHa,
NOLLUYK MPUHLUMMNIB KOHCTUTYLIMHOTO NpaBa, crneumndiuyHnx a1 KOXHOI OK-
PeMOi KpaiHK, € UM He HaNCKNaAHIWMM 3aBAaHHAM. 3HANTM TaKi NPUHLMNN
ONR KOHCTUTYLiIMHOTO npaBa YKpaiHK, AK i 4S8 iHWKX KpaiH, A0BO/I BaXKKO,
AKLLO He cKasaTu binblle — MalsKe HEMOMK/IUBO.

3ornaay Ha ue, AYMKM, AKi iIHKONM TPanAstoTbCA Y BITYM3HAHIN NiTepaTypi, Npo
noTpeby aKTMBI3yBaTK NOLLYKM BAACHMX CAMODYTHIX» LAAXIB KOHCTUTYLLIMHOIO
PO3BMTKY Ha NiAcTasi BigobpaxKeHnx y KOHCTUTYLIT HaLiOHaNbHUX iCTOPWY-
HWX TPaAMLUiM | 3BMYaTB, NCUXONOTIYHMX BNACTMBOCTEM XapaKTepy yKpPaiHCbKOI
HaUii TOLLO, HaBPA, Y1 MOXKYTb BYTU peanizoBaHi. HagmipHe 3ocepenykeHHA
yBarum Ha TakuMx NollyKax B YyMOBax cy4acHoro rmobanisosaHoro ceiTy (3a Beiei
HeoAHO3HAYHOCTI MPOLIECIB, LLO B HbOMY BifOYyBaloThCsA) 6€3 OPIEHTYBAHHSA Ha
MiXKHapPOAHWI 0CBIA, 3arasibHONOACHKI Ta EBPONENCHKI LMBINI3aLLINHI LiHHOCTI
M HanbaHHA B PO3BUTKY KOHCTUTYLLIOHANI3MY Ta MOro NPMHLMNIB MOXKe Crpu-
YMHWUTM YeProBMIA NPABOBMI I30A5LIOHI3M, AKMIM NPaBOBa cMCTEMA YKpaiHu, a
Pa30M 3 HEO | KOHCTUTYLIMHE NPABO, Y*Ke NPOoXoanan, nepebyBatoum B CKNagi
KO/IMLLHBOI coLLiaNicTUYHOI MpaBoBOi cim’i.

Lle 30BciMm He 03Hayae, WO 3MmicT BiNbLWIOCTI yYHiBepcanbHUX, LnBiniza-
LiMHMX Ta NMPaBOCIMEMHUX MPUHLMNIB KOHCTUTYLLIMHOIO NpaBa B Pi3HMX

Jlyk’axos [. PeniriliHi npaBoBi cucTemu B Cy4acHOMYy CBITi: MoHorpadis. Xapkis: Mpaso, 2015. C. 173-176.
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KpaiHax, 30Kkpema B YKpaiHi, He Ma€e NeBHMX, YaCOM CyTTEBUX, 0COBNMBOC-
Teln, 3yMOB/IEHNX CBOEPIAHICTIO NONITMYHOrO, MOPAbHOrO, PeAiritHoro
HLWOro cepefoBuLLa, B AKOMY BOHM GYHKLIIOIOTL. fIK | He YHEMOXKANBAIOE
bopmyntoBaHHA B KOHCTUTYL,T YKpATHM OKPEMMX NONOMKEHDb (OKpiM Npeam-
6ynun), ki 6 YiTKiWe nepeaasBany HaLioHaNbHY cneundiky.

YTim, TYT BaKAMBO A0TPUMYBATUCA BanaHcCy, 3BaXKatoum Ha Te, Lo Ni-
H6epanbHa TpaaMLis, NoB’A3aHa 3 OCHOBHUMMW LIIHHOCTAMMK nibepaniamy —
JMOACBKOK TiAHICTIO, HeBiAYYyXyBaHMMM NpaBamu M cesobosamm ocobu-
CTOCTI, B YKpaiHi, 3 ornasy Ha HU3KY iCTOPUYHMX 06CTaBUH, Byna NOMITHO
cnablla NpoTU HaLioHaNbHOIT TpaaMLii — 0ABIYHOMO MpParHeHHA CTBOPUTH
HalioHaNbHYy AeprKaBy, AOMNOBHEHa Mi3Hile (ocobanBoO B nepios HaLio-
HaNbHO-BM3BObHMX 3MaraHb 1917—1921 pokiB) couianicTU4HOK iaeono-
ri€to, AKa BUABMNACA JOCUTb CTIMKOLO | AAETLCA B3HAKM AOCI.

Monpwu Te, WO BiAWYKATU NPUHLMMNM KOHCTUTYLIMHOrO npasa, npuTa-
MaHHIi nLe OKPEMIN KpaiHi, MalKe HEMOXKIMBO, TUMOBI NPUHLMMN KOH-
CTUTYLLIMHOIO NpaBa, XapaKTepHi AN HU3KKM KpaiH, NPaBOBi CUCTEMM AKX
HaJiexkaTb [0 TOro K He A0 OAHIET NPaBOBOI CiM’i, y CBITI icCHYIOTb. 10 TaKmXx
KOHCTUTYLiMHUX NPUHLMMIB Hafex)aTb, HanpuKaaa, NPUHLMMI amnapo (ic-
MaHCbKOK amparo — 3ax1cT, AonomMora) — 0cobMBOI NpoLeaypu 3axmcTy
NIOAMHW BiA, Ai OpraHiB epKaBHOI BNaAM, LLO MOPYLYOT ii KOHCTUTYLAHI
npasa. AMnapo € B IcnaHii Ta HM3L KpaiH JlaTMHCbKOi AMepmKHK, 3aebinbLio-
rO KOJIMLLHIX iCMAaHCbKMX KOMOHIAX. 32 AeAKMMM 03HAKaMM aMNapo Haraaye
NowmMpeHnn y baraTbox €BPOMENCbKMX KpaiHax iHCTUTYT KOHCTUTYLiMHOI
CKapru, AKMM HewoaaBHO 3anpoBaanan M B YKpaiHi TakoX. 3axMcT npas
NIOAMHM 33 NpoLeaypoto amnapo noasrae B 3abesneyeHHi NOpyLIEHOro
npaBga, Moro BiAHOBAEHHA B TOMY CTaHi, AKMM BOHO By/10 A0 NOPYLIEHHA.

Y KOHCTUTYLiMHOMY NpaBi HW3KM KpaiH € MPUHLMM TaK 3BaHOro «xabeac
nata» (nat. Habeas data) — oayH 3 HOBUX iIHCTPYMEHTIB 3aXMCTY 0COOUCTUX
npaBs i ceoboa; Npaso byab-AKoro rpomagaaHnHa (abo HaBiTb OyaAb-AKOT t0-
OVHW) BUMaraTu B Cy0BOMY MOPS/AKY O3HAaMOMAEHHA 3 Byab-aKMMK aa-
HUMM, LLLO CTOCYIOTLCA MOro 0cobu, He3aeXxHo Bif TOro, B AKMX apxiBax Ym
yCcTaHoBax ix 36epiratoTb, 30Kpema 1 apxiBn cy»Kb aepaBHOI besneku.

OyeBMAHO, MOXKHA 3HAUTM 1 AedAKi iHWi 0coBAMBOCTI NPUHLMNIB KOH-
CTUTYLMHOMO NpaBa OKPeMUX NPaBoOBMX cncTeMm. [1poTe BOHM He € BU3Ha-
YaNbHUMM ANA PO3BUTKY KOHCTUTYLLIHOTO Npasa B Cy4acHomy cBiTi. Moro
TEHOEHLIED BCE K € yHiBepcanisauia NpMHUMNIB, WO He 3anepeyvye oco-
6/1MBOCTEN KOHCTUTYLIMHO-NPABOBOIO Pery/toBaHHA B PiSHWX KpaiHax i He
BeAe 40 Moro yHipKaLlii.
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Pozaia 3.
KoHCTHTYyLIHHE MpaBo H NpaBa (MIOAHHH

3.1. lIpaBa AIOAHHH AK NEePIIOAIKEPENO H
BH3Ha4YadbHa WiHHICTh KOHCTHTYUWiHHOIO Nnpasa

3.1.1. NMoHATTA NpaB NIOAUHUN: OCHOBHI Nigxoau

MpaBa NOAMHWM HUHI € CNIIBHUM i4eanom yCix KpaiH i HapoAais, AKi crno-
BiAylOTb ifei cnpaBeasMBOCTI, cBOBOAM M AeMOKpaTii, Ta, K 3a3Ha4YeHo B
nonepeaHix po3ainax uboro nigpyyHmKa, € KHOPMATUBHUM MIPUIOM, LLLO
CTA€E YHIBEPCa/IbHOK Ta 3ara/ibHOMOACLKOMO LiHHICTIO». | e Li/IKOM 3aKo-
HOMIpHO. AZl)Ke 33 AONOMOTOK CBOIX NPaB /Il0AMHA A0YHAETLCA 4O MaTe-
pianbHKX | AyxoBHUX B1ar cycninbCTBa, A0 IHCTUTYTIB BAaAN, A0 peani3allii
PiI3HOMAHITHMX BAACHWX i CycniNbHMX iHTepeciB. Bia piBHA 3abe3neyeHHs
npaB 3a/eXuTb CTyMNiHb JAOCKOHA/NOCTi camoi NtoAMHU AK ocobucTocTi, i
KUTTA M 300pOB’A, HEAOTOPKaHHICTL Ta Hesneka. Tomy HeEBMNAAKOBO MNpa-
Ba NtOAMHW HEBIAAIMbHI BiA, PO3BUTKY KOHCTUTYLIOHANI3MY 1 A@BHO CTa/in
BM3HAYa/IbHOK YaCTMHOK Cy4aCHWMX KOHCTWUTYLIN i, BiANOBIAHO, CTaHOB-
NATb AAPO KOHCTUTYLIMHOrO NpaBga.

Monpu ue, y 3aranbHilt Teopii NpaBa M KOHCTUTYLIMHOMY Npasi 3Han-
[eTbCA He TaKk 6araTo NoHATL, AKi 6 Masn CTiNIbKM Pi3HOMIAHOBUX iHTEPNpe-
Tauin i NOPOAXKYBAM CTiNIbKM AMCKYCIil, AK NOHATTA nNpaB MoanHun. Cepes,
HUX MUTAHHA MNPO NPUPOAY NPaB MOAMHM; NPO Te, AKI CNiIbHI PUCK MOBUHHI
MaTW pi3Hi NpaBa Ans Toro, Wob Ha3mBaTUCA NpPaBammM JOAMHKU; NPO iXHi
B3aEMO3B’A3KM 3 PyHAIMEHTAIbHUMM, OCHOBHMMM MpaBamm; Npo CNiBBiA-
HOLLEHHA NPUPOAHMX, HEBIAYYKYBAHUX 1 HADYTUX, 3BUYANHMX NPaB., iHaAN-
BiZyasibHUX 1 KOJIEKTUBHUX Npas, Npas J0AMHK Ta ii 060B’A3KIB TOwWwo .

Lle cBia4MTb NPO HaA3BMYANHY CKNAAHICTb | BaraToBUMIpHICTb Npas Nto-
OVHU, AKA 3YMOBJ/IEHA AK CaMUM iXHIM reHe3ncoMm i cynepeynmBolo eso-
NOLiEt0, 0COBNAMBOCTAMM ICTOPUYHUX TPAAMULINA | KyAbTYp PiSHUX HAPOAIB,
TaK i BUKAMKAMU, MOPOAKEHUMM Cy4aCHMMM robanizauinHMmMmM npoueca-
MM Ta IHWWMM YMHHUKaMK (a5 YKpaiHKW, 30Kpema, noB’A3aHumx i3 po3s’s-
3YBaHHAM MPOTU Hei «ribpMaHOI» BiMHK, WO CNpUYMHMAE Npobaemn 3a-
6e3neyeHHs NpaB BHYTPILWHLO NEPeMilleHUX 0Cib, 3MyLWEeHNX 3aAULLINTH

.

dinocoodis npas nogmHu / 3a pea. LtedpaHa locenata ta [leopra J/lomaHHa. 2-re BuaaHHs. K.: Hika-LleHTp,
2012. C. 7 i HacT.
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CBOE MOCTIMHE MiCLLe MPOXMBAHHA; 3axMCTy iHGOPMALLIMHOIO NpocTopy
M YMMANO iHLIMX).

MOYHIMO 3 BM3HAYaNbHOrO ONA PO3YMIHHA MpPaB AOAMHU MUTAHHA —
Npo IXHIO NpUpPoAY.

Y niTepatypi € 6e3niy nigxoais Ao iHTepnpeTaLii Nnpupoan npas AOAN-
HW, 30KpemMa eTUYHUN, NCUXONOTIYHMNIA, pPenirininii Towo. BianosigHo a0
emu4Ho2o niaxoay nig npaBamu AOAMHU PO3YMIitOTb GOPMY iCHYBaHHSA,
cnoci6 BMABY NPUHLMNIB i NPUNUCIB MOpani; 3riiHO 3 cuxono2iYHUM nia-
XO4OM MpaBa NIOAVHW — Lie NEBHI YABAEHHA N0AMHMW, i NOrnaam npo Ha-
JIEXKHICTb i NeBHMX 61ar; NPUXUABHUKN penieiliHo2o niaxoay po3rnsaaoTb
npaBa JHOAMHN AK TaKi, WO BM3HA4YeHi 1 HadaHi toanHi borom Toulo.

MpoTe HaMnoLwMpeHilli ABa, MPOTUIEKHI 32 CBOED CYTHICTIO, Nigxoam —
NPUPOAHO-NMPABOBUIA i MO3UTUBICTCbKUNA. [TPUXNUABHUKN MPUPOOHO-NPa-
808020 MNiAX04y BBAXKAKOTb, LLLO NPaBa JIDANHM HaNexKaTb it Big, npupoan,
BOHMW € HeBiAYY»KYBaHi, HEBIAAINbHI Big, HEl; NtOAMHY HEe MOXKHA No36aBu-
TW T NpaB, OCKiNIbKM BOHW CTAaHOBAATb €/1eMEHTapHI nepeaymoBu rigHo-
ro JH0ACbKOro iCHyBaHHA. 3a Mo3umMuBicmcbKo20 Niaxody TBOPLEM MpaB
NOAMHW € AeprKaBa. [MpaBa NOAUHM — Le nlle Ti MOXXANMBOCTI NOANHN,
AKi Hagae i gepykaBa, Yepes iXHE 3aKPINIeHHsA B AKepenax No3nTUBHOIO
npasa. Ui nigxoam snavBatothb i Ha GOpPMyNtOBAHHA BiANOBIAHUX KOHCTU-
TYLIMHWX NOJIOXEHb WOA0 Npas JtoAnHU. [poTe biNblicTb CXMIAETLCA 40
TOro, WO Npasa At0AMHM 3YMOB/IEHI BCIM CNEKTPOM NPUPOAHMX | colianb-
HUX YNHHWKIB, TOMY 3HAaXO4ATb CBOE BMPAXKeHHA B MOpaJi, iaeonorii, peni-
rif, npasi, ncuxosorii ntoaen, y iXHboMy CBITOMAAj 3ara/iom. 3 ornaay Ha ue,
y dinocodcbKo-NpaBoBili NiTepaTypi OCHOBHWM MPUHLMMI OBIPYHTYBAHHSA
npas IlOANHM BUABAAETLCA B TOMY, WO «/1t0AMHA, WOO 3a1MWwaTncs Jtoam-
HOIO, MOBMHHA MaTK NPaBo»”.

loea npas ntoaMHW Mae HBaraToBiKOBY iCTOPItO, il BUTOKM CAratoTb AaB-
HborpeLbKoi dinocodii, npoTe TinbKK nicna Apyroi cBiTOBOI BiliHW HapoAaM
cBiTY 06’eaHanM cBoi 3ycnana, Wwob BM3HAUUTK, AKi K NpaBa € dyHAAMeEH-
TaNbHUMM, HanexaTb yciM NtoaamM i NoTpebytoTb CTBOPEHHA ePeKTUBHMX
MeXaHi3MiB rapaHTyBaHHA iXHbOI peani3al,ii Ta 3axXmcTy.

MpaBa NtOANHM B 3arasibHOMY 3Ha4YeHHI — Lie H1M3Ka bnar, AKi € CyTTEBU-
MU 1 HEOBXiAHUMM ANA 3abe3nedeHHA HOPMabHMX YMOB KUTTEAIANbHOC-
Ti MoauHK. [1o TOro » 34aTHICTb NHOANHN KOPUCTYBATUCA CBOIMM NpaBamm

Makcumos C. |. ®inocodcbKkuit 3micT i 06rpyHTYBaHHA Npas AtoauHun. @inocogis npasa: nigpyy. onsa
CTyA. OpUA,. BUL. HaBy. 3akA. / O. . NaHunbsaH, O. M. A3bo6aHsb, C. |. Makcumos Ta iH. / 3a pea. a-pa
dinoc. Hayk, npoo. O. I. JaHunbaHa. Xapkis: Mpaso, 2009. C. 152.
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3aN1eXUTb Bif iIHWKX NtoAEN, AKI NOBUHHI NOBaXKaTw Ui Npasa. BianosigHo,
NOAMHA peanisye CBOi NpaBa 3 ypaxyBaHHAM NpaB M iHTepecCiB iHWMX to-
[el, WO HaknaJae Ha Hel 060OB’A3KM M BiANOBIAaNbHICTb Nepes, iHWUMM
NOAbMU Ta CycninbCTBOM 3arasiom. OAHAK, 3BaXKatoum Ha Te, Lo 04N Bia-
PI3HAIOTLCA 33 PiBHEM CBIAOMOCTI, 30KpEMa MOPANbHOCTI, YCBIAOMNEHHA
CTyneHsA BiANoBiAaAbHOCTI 33 CBOT BYMHKM, 0OOB’A30K BU3HAUMTM TaKi npa-
BMAA 1 yYXBAaNWUTU TaKi 3aKOHMU, AKi 6 cnpuanm peanisauji Nl0ANHOK CBOIX
npas, CTBOPIOBAIM KOMPOPTHI YMOBM Ti KUTTA, NOEAHYIOUN IHTEPECH BCIX
Y/IeHIB CyCMNiNIbCTBA, MOKAAL4atoTb Ha Aepkasy. JeprkaBa 3a 4OMOMOroH
NpPaBoBMX HOPM MNOBMHHA 3abe3neyyBaTh Y3roAKeHHA iHTepeciB KOHKpeT-
HOI IIOAMHM 3 iHTepecamu iHWKX N0AEeN Ta CycninbCTBa 3aranom. Jlroan-
Ha Ta il NpaBa 04HOYACHO € M 3aralbHOLUMBINI3ALLIMHO LiHHICTIO Ta nep-
WOAXKEePENOM NPaBa, aAsKe Moro CTBOPHOE MtoAMHa (B PisHMX i cTaTycax) Ta
3apaam NtoaAnHK — 3abesneyeHHs rigHMX yMoB Ti JKUTTA. AK HaroaoLWyBas y
3B'A3KY 3 UMM OAMH 3 aBTOPIB JOKTPUHM BEPXOBEHCTBA NPaBa M Cy4acHoro
KOHCTUTYLioHaniamy AnbbepT [aiici, BUuxiaHe axepeno npasa He B KOHCTU-
Tyuii Ta 3aKOHaXx, a B tOACbKMX Npasax .

loeto npas NtOANHM AK OCHOBOMONOXKHOI LHHOCTI 1 dyHAAMEHTY npa-
BOMOPAAKY BiobparKeHO B KOHCTUTYLiAX BaraTbox Aep:as. Y Jeknapadii
npaB NOAUHK | rpomaaaHnHa (1789), Wwo € YyacTuHoto KoHcTuTyuii ®paH-
Ly3bKoi pecnybnikm (1958), 30kpemMa MaeTbca: «MeTa KOXHOIo Aepias-
HOro coto3y nonArae B 3abesneveHHi NPUPOAHUX | HEBIL'EMHMX MpPaB
noanHm». Y ctatTi 1 OcHoBHOro 3akoHy ®PH BM3HAHO «HEAOTOPKaHHI 1
HeBiaYYKyBaHi NpaBa NOANHN € OCHOBOO BYAb-AKOT NOACLKOT CRiNBHOTH,
MUpPY 1 CNPaBeaNMBOCTI Ha 3eMAi». BAIM3bKMMUM L0 3a3HAYEHMX NOSTOKEHD
€ TAKOX NONOXKEHHA KOHCTUTYLIT YKpaiHKW, AKa B CTaTTi 3 BU3HAE NtOAMHY, Ti
KUTTA | 340POB’A, YeCTb i MAHICTb, HeAOTOPKAHHICTL | 6e3neKy HalMBULLO
LiHHICTIO, @ B cTaTTi 21 Nporonollye npaga i cBO6oAM MOAMHM HEBIAYYKY-
BaHWMM Ta HEMOPYLUHUMMU.

MpaBa NOAMHKM, CBOEKD 4Yeproro, € BiATBOPEHHAM CUCTEMMU LIHHOC-
TN, MpUTaMaHHUX CyCMinbCTBY: OACLKOI TiZHOCTI, cnpaBeasnMBOCTI,
piBHOCTI, cBOH6OAM, NOBarK A0 NPaBs iHWKX OCiO, WO 3400yNN TaKOXK Mix-
HapoZHe BU3HAHHA.

OfHak, nonpw 3arajibHe BM3HaHHA GaKTy iCHyBaHHA NpaB NOANHN, EAN-

HOTO 3ara/ibHOMPUNHATOrO PO3YMIHHSA MPaB AOAMHWU Hapasi Hemae: y pis-
HWX Ky/bTypax npasa JIlANHM MatoTb CBOI 0COB/IMBOCTI.

Dicey A. V. Introduction to the Study of the Law of the Constitution. 1959 (1961) P. 232.
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HaliBnpasHille Taki 0co6AMBOCTI BUABNSAIOTHCA B 3aXiAHil Ta cxiaHin Luu-
Bini3auiax. 3rigHo i3 3aXiAHUM NiAX0A0M, OAMHA € CAMOCTIMHOK Ta Camo-
[OCTaTHbOO, 3aXifiHa KyAbTypa € iHAMBIAYaNiCTUYHO, HATOMICTb Y CXiAHIN
Ky/bTypi NtoaMHa BigdyBae cebe 4acTUHOK COLLYMY, B AKOMY *KMBe, i 3B'A-
3aHa Yy CBOIM AiANbHOCTI Ta YXBa/eHHI pilleHb MOro UiHHOCTAMM, 3BMYasn-
MW, TPAANLIAMMK, WO M BM3HAYAE il noBeaiHKy. Tomy iHAMBIAyanbHI Npaga
NOAMHM TYT BUPAXKEHi MEHLW YiTKO, a CyCniNbHI iHTepecH NpeBantooTb Ha,
iHAMBIAYaNbHUMMK. JeTepMIHIBHUM YMHHUKOM Y NOBOAMKEHHI NOAMHN €
36eperkeHHA rapMoHii B KONEKTUBI, @ He 06CTOOBAHHSA BAACHWUX Npas. Bia-
MIHHOCTI B NiAX04ax CMPUYMHUAM TaKOXK HEOJHAKOBE CTaB/JeHHA A0 Pi3-
HWX FPyN NpaB y NPOLECi iXHbOTro PO3BUTKY: 3aXifHi AepKaBM TPAAULINHO
30cepeaKyBanu yBary Ha iHAMBILYaNbHUX — IPOMAAAHCHKMX | NOAITUYHNX
npaBax, KpaiHu AQPUKM — Ha KONEKTUBHMX, TOAI AK KOMMLLHI COLiaNiCTUYHI
KpaiHW, AKi pO3rnaganm AepKaBy AK KONEKTUB, LWO PO3MNO4iINAE MaTepiab-
Hi Bnara, Halneple 3HAa4YeHHA HaAaBa/IM EKOHOMIYHMM, COLiabHUM Ta
KY/IbTYPHUM NpaBam.

3aranbHOMNPUNHATOrO 1 OHO3HAYHOIrO GOPMYAIOBAHHA MOHATTA Npas
NOOMHM HEMAE 1 A0CI, Y NiTepaTypi iX BU3HAYaloTb NO-Pi3HOMY: K NEBHI
MOMBOCTI HOAMHM, KOTPi HeobxiaHi Ans 3aa0BoneHHA nNoTpeb i icHy-
BaHHA Ta PO3BUTKY B KOHKPETHO-ICTOPUYHUX YMOBAX, LLIO OO'EKTUBHO 3y-
MOB/IEHI AOCATHYTUM PIBHEM PO3BUTKY CYCMiNbCTBA i MatoTb BYTW 3arab-
HUMM Ta PIBHUMM ANA BCIX NIOAEN”; AK BU3HAHI CBITOBOIO CMiZIbHOTOO 61ara
M YMOBM KMUTTA, AKMX MOXKe AoMaraTics ocoba Bia AepKaBu M CycninbCTBa,
B AKMX BOHa KMBe, Ta 3abe3neyeHHs AKUX peasibHe B YyMOBaX A0CATHYTO-
ro NI0ACTBOM MpPorpecy’’; sk MopaibHO 0B6rPYHTOBaHI BUMOrK cBOBOAM Ta
ABTOHOMII, IKi MatOTb HaNEXaTV KOXKHIN NIOAMHIT ; AK BUMOTU OANHU aj-
PecoBaHi AeprKaBi; AK HEODOXIiAHI AN KUTTA Biara; AK 3aranbHa 1 piBHa Ans
BCix Mipa cBoboan (MOKAMBOI NOBEAIHKM), HEODXiAHA ANS 33[0BONEHHS
noTpeb icHyBaHHA, PO3BUTKY M camopeanisaLii NloANHKU; K KOMMAEKC NPU-
POAHMX Ta HEMOPYLLIHMX CBODOA Ta FOPUAMYHUX MOMKIMBOCTEN, 3yMOB/IE-
HUX GAKTOM iCHYBaHHA NOAMHM TOLLO.

Taka 6araTOMaHITHICTb HaYKOBUMX iHTEpNpeTaLin e NiaKpectoe rMn-
61HY Ta 6araTorpaHHICTb LibOro NOHATTA, Y HUX CHOKYCOBAHO NEBHI O3HAKW,
LLO NPUTAMaHHI NpaBam JIlOAMHK. YCi BOHU € OKPEMUMU BUABAMM KaTeropii
NpaB NOANHN 1 KLLE PAa30M MOXKYTb AaTW NOBHE YABAEHHA NPO L CKNaa-

Pa6iHoBuu M. M. OcHOBM 3aranbHOI Teopii NpaBa i AepKaBu: HaBY. NOCIBHUK. BUA. 9-Te, 3i 3MiHamu.
JbBiB: Kpait, 2007. C. 10.

3arasbHa Teopin nNpasa: Niapy4HuK / 3a 3ar. pea. M. I. Kosiobpu. K.: BAITE, 2016. C. 50.

Matthias Koenig: Menschenrechte. Frankfurt am Main, 2005. S. 12.
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He BaraToBMMipHe ABulLe. MOXKHa 3aNponoOHYBaTU Take KOPOTKe BU3Ha-
YeHHA NpaB JOAMHU: NPasd MOOUHU — Lie Baara 1 YMOBU KUTTS, AKMX NtO-
OMHa noTpebye ANA TiAHOMO iCHYBaHHSA, WO BM3HaHI CBITOBO CMifIbHOTOO
Ta 33[10BOIEHHA AKMX IIOAMHA MOXKEe A0MaraTica Bif, AeprKaBu.

OpfHaK cnif nam’ATaTy, WO KOAHE BM3HAYeHHA He B 3MO3i Nepenatu
NBUHHMI | BaraTonaaHOBMIA 3MICT LIbOrO MOHATTA. TOMYy AOLiNbHille,
O4€eBMAHO, aKLEHTYBATKN yBary Ha OCHOBHMX XapaKTePMUCTMKaAxX NpaB Atoau-
HW. [lo Ha3araNbHILIMX 3 HUX HAaNeKaTb:

* paBa NOAMHM — Lie MOPaAbHO 0BIrpyHTOBAHI NOTPebU NtANHM, WO

3yMOBAEHI il NpnUpoaolLo;

* npaBa /OAMHM BTINOOTb CUCTEMY LiHHOCTEM, NPUTAMaHHWX Nt04-
CTBY, Yepes Lo AesKi aBTopu ix Hebe3niacTaBHO iIMEeHYIOTb rpomas-
CbKOLO penirieto cy4acHoCTi;

* paBa JHOAMHU OXOMOKOTb YCi chepu KUTTELIANBHOCTI MOANHM:
€KOHOMIYHY, CoLianbHY, MOAITUYHY, ZyXOBHY, — MatoTb 33Z,0BO/IbHATH
ii 6a308i di3nyHi, BionoriyHi 1 iHWIi NoTpebu;

* npaBa NtOANHM MatoTb Pi3HI GOPMM M MexaHi3MM IXHbOTO rapaHTy-
BaHHA Ta 3abe3neyeHHs;

* paBa JOAMHM € KIHLLEBOK METO AiANbBHOCTI BCiX OPraHiB AepKa-
BW. TaKM NIOANHOLEHTPUYHUIA MiAXiA, 3aKNaAeHO, AK YXKe 3a3Hava-
noca, y ctatTi 3 KoHcTuTyuii YKpainu, BianoBigHO A0 AKOi NpaBa 1
cBoboam NtoAMHM Ta iXHi rapaHTii BU3HAYAtOTb 3MICT | CNPAMOBaHICTb
OIANBHOCTI AeprKasu;

® O[HOYACHO NpaBa NOAMHUN € 3aCOO0M OOMENKEHHA AepKaBHOI BNa-
an. Lle Ton Bap’ep, AKMI HEe MOXKe NepexoamTn Ha BNACHUI po3cya,
6yab-AKa riKa BNagM — 3aKOHOZABYa, BUKOHABYa YU CyA0Ba.

* NpaBa IlDANHN HaNeKaTb KOXKHIN 0Ccobi, OCKiNbKM 3yMOBAEHI CAaMOt0
JIIOACBKOK MPUPOAOID, € OAHAKOBUMM ANA BCIX, MOLIMPIOKOTLCA Ha
BCiX Ta BCtoAM. Jlnlle y CBOI CYKYMHOCTI BOHW 3abe3neyytoTb riaHe
XKUTTA HOAMHM, TOMY iX BBaXKatoTb HEBIAYYXKYBAaHMMM M HeEBIAAINb-
HUMW, PIBHO3HAYHUMW K B3AaEMOMOB'A3AHUMM, HEBUYEPMHUMMK W
YHIBEPCANBHMMM, MPO WO UTUMETbCA AaNi.

[o TOro » rapaHTyBatTV AOTPMMAHHA NpPaB JHIOAMHU MOXKHA AuLle 33
YMOBW iXHbOI NeriTumallii. Ha mixkHapoaHOMY piBHI Lie BiADYyBa€eTLCA Yepes
MiXXHapOoAHI LOrOBOPU Ta PillEHHA MIdXHAPOAHWUX CYLOBUX OPraHiB, Ha Ha-
LiioHaNbHOMY PiBHI — Yepe3 HopMaTUBHY diKcaliito, nepeaycim y KOHCTUTY-
Lisx M iHWKX OaxKepenax npasa. YTiM, Ha HalioHa/bHOMY piBHI He BCi Npa-
Ba NOAMHW OAHAKOBOIO MIPOIO Ta He 3aBXAM rapaHTyIoTh, WO 3YMOBJIEHO
PI3HUMM NONITUYHUMM, PENITIAHUMM, UMBINI3ALIMHUMU YNHHUKAMU, TOMY
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Ha LbOMY PiBHI MOXYTb PI3HUTMCSA NOMAAM LLOAO 3MICTY 1 obcary npas
NOAMHM, AKI NIANATATb 3aXMCTY.

ToMy YacoM MPOBOAATb NEBHI BiAMIHHOCTI MiXK NpaBamm AOANHMN (aHT.
human rights, Him. Menschenrechte) n dyHaoameHTanbHMMK, abo oc-
HOBOMONOHMMMW, OCHOBHMMW NpasBamu (aHr. fundamental rights, Him.
Grundrechte), AKi Lle iHKONM Ha3MBatOTb KOHCTUTYLLIMHO rapaHTOBaHUMM
npaBamu, NPo WO NTUMETbCA B HAaCTYMHUX Nigpo34inax.

3.1.2. EBoaloLiA NPaB NOAUHM 1 TeHAEHLiT IXHbOro PO3BUTKY

3.1.2.1. 3apoarKeHHsA igei Ta CTaHOBNEHHA NPaB AOAUHN

loes npas NOANMHU BUHUKNE AK MOpasnbHa ¢inocodcbKo-npaBoBa Ka-
Teropia, Aka mae HaraToBiKOBY iCTOpPItD. BUTOKK inei npaB AtOAMHN MOXKHa
NPOCTEXNTU B AaBHIX UMBINi3auUisax BasunoHy, Kntato, IHAii; BOHK 3alima-
I0Tb Ha/IeXKHe Micue B Pi3HUX peniriax i GinocodCbKMx cucTtemax CBiTy:
XPUCTUAHCTBI, t0Aai3mi, KoHOYLIaHCTBI, Oyaan3mi, iHAyi3mi, icnami. Yma-
N0 yBarv JIOAMHI NpUAINanM ApeBHbOrpelbKi Ginocodu, cTBepaxyroum,
LLLO BCi tOAM PiBHI Big, HAPOAKEHHA M HadiNeHi OAHAaKOBUMM, 3yMOB/IEHN-
MW MPUPOAOIO MPaBaMM.

JtoamnHa Ta ii NpaBa HEPO3PMBHO MOB’A3aHI 3 PO3BUTKOM KOHCTUTYLL-
OHaniamy. BoHW cTatoTb LEHTpOM AochigxeHb dinocodii enoxm Biapo-
[XKeHHs Ta, ocobaneo, MpoceiTHMUTBA B XVII-XVIII cToniTTAX. Pe3ynstaTtom
pob60TK HaMBMAATHIWNX NPeACTaBHUKIB L€l enoxu: MaH-Kaka Pycco, LLap-
na lyi MoHTeck’e, Bonbtepa, IMmaHyina KaHta, Tomaca MeliHa, dxepemi
BeHTama Ta iHWMX CTanu KOHUENL,i «NpMpoaHOro npaga» Ta «CycninbHOro
[0roBopy». Teopia NPMPOAHOro Npasa BUXOAMUTb 3 TOrO, LLO Nt0AM Bif, Ha-
POAXKEHHA € HOCIAMM NMEBHMX NPaB, AKi iCHYIOTb 06’EKTMBHO MO3a BOELD
aepxasu. Cama npupoaa HadinAe MOANHY HeBIAAINBHUMKM NpaBamu, ix
He HaJa€ AepXKaBa, | BOHN He BMHWKAKOTb YHACNIAOK IXHbOT HOPMATMBHOI
dbikcauji. 3aBaaHHA AeprKaBU — 3aKPINUTK iX Y NPaBOBMX HOPMaX | CTBOPU-
TW NOTPIOHI yMOBK ANA iXHbOT peanisalii Ta 3ax1cty. Tomy npasa AtoANHM
3aKPINIOIOTb Y KOHCTUTYLT | CTBOPKOHOTb CUCTEMY HOPUANYHUX TAPaHTIl ix-
HbOI peanisal,ii Ta 3axXMCTy. 30BCIM NPOTUAEKHUX NOMALIB AOTPUMYHOTLCA
NPeACTaBHMKN IOPUANYHOIO MO3UTUBI3MY, 30Kpema Moro igeonoru: [1xKoH
OcTiH, Kapn Beprbom, Anemap EcmeH, Agonbd MepKenb Ta iHLWi BBaXKau,
LLLO NpaBa NtOAMHI HaJA€ AepKaBa, i AKI € NOXiAHMMM Big, Hel. 3a TaKoro nia-
Xo4y AepKaBa cama BMpIlYe, HAZINATU NtOAMHY NPaBaMu YuM BiabUpaTH ix.
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loes chopmyntoBaTM OCHOBHI MpaBa BMHMKAA 3 MOTPebU 3axXUCTUTU
NIOAMHY Bif, BTPyYaHHA AepaBHOi Bnagu. CnovaTtky ysary 3ocepeamnu
Ha TWX NpaBax, AKi 3000B'A3yl0Tb AepKaBy YTPMMYBATUCA Bif BTPYYaHHSA
y cBOBOAY MKUTTEAIANBHOCTI NIOAMHM, TOMY MpaBa L€l KaTeropii we Hasu-
BalOTb dyHAAMEHTANbHUMM cBOBOAAMM. Meplli OPUANYHI aKTU B ranysi
npaB NAMHK yXBaOOTb ¥ BaraTbox KpaiHax €sponu Ta CLUA. Y Bennko-
H6puTaHii — ue Bennka xapTis BonbHocTen (Magna Carta (1215)) — nepwmit
IOPUANYHUIA AOKYMEHT AHIAIT, WO MICTUTb OCHOBM NPaB AOANHM Ta € HUHI
YaCTMHOI HenucaHoi KOHCTUTYUi BennkobpuTaHii — Xabeac Kopnyc akT
(Habeas Corpus Act (1679)), aHrniicbknin binnb npo npasa (English Bill
of Rights (1689)). Y Jeknapauji He3anexHocTi CLUA 1776 poKy BM3HaHO,
LLO «BCi NtOAN CTBOPEHI BiIbHUMMW, BOHW HadifeHi TBOpuem NeBHMMMK He-
BIAYYXKYBaHMMM NpaBamMmn»; NpaBa NOAMHN 3aKkpinaeHo B binni npo npaga
BipaKuHii 1776 p., AKMIA 3rofom CTaB NiArpyHTAM A5 po3pobneHHs binns
npo npasa CLUA (1789) (HeodiuiiMHa Ha3Ba NepLUMX AeCATU NOMNPaBOK A0
KoHctuTyuii CLUA). Mpo «npupoaHi, HeBiavy»KyBaHi, CBALLEHHI npaBsa Ato-
OMHWY Mwnoca y dpaHuy3sbki [eknapalii npas AtoAUMHW | rpoMaaaH1Ha
(1789), aka 3rogom cTana YyactmHot KoHctuTyuii ®paHuii 1791 poky (a
HWUHI 1 KoHCcTUTYLiT 1958 poky).

Tak, npotarom XVII=XVIII cToniTe npasa JOAMHN MAaCOBO 3aKpinato0Tb
Ha HaluioHa/bHOMY PiBHI 1 MepeayCiM NPUAINAOTb YBary TMM npasam, Lo
OKpecntoTb 0cobucTy ceoboay NOAMHM K 3axuLLatoTb Ti Bij, cBaBinna 3
60Ky AepKaBu. Tak BUHUKAE NepLue NOKOMIHHA NpaB MOAMHM, AKI e Ha3K-
BalOTb «MpaBammn-cBoHOAAMMY.

Michs Qpyroi cBiTOBOI BiMHW NpaBa AtOAMHM NePecTatoTb OyTU BHYTPILL-
HbOIO CMPaBoo AepKaBU M NepexoanTb y chepy MixKHapoaHO-NPaBOBOro
peryntoBaHHs. Cyli/ibHe HexTyBaHHA MpaBamu JIOAUHM B nepios, BilHM
BMABM/IO HECTIPOMOKHICTb OKPEMUX AEpPXKaB Ta U MiKHAPOAHUX CTPYKTYP
CTaTW Ha ixHil 3axmnct. 1945 poky ctBoptotoTb OOH, oaHieto 3 wjnel akoi €
«YyTBEPAXKEHHA BipW B OCHOBHI Npasa NOANHW, Y TIAHICTb Ta LiHHICTb KOX-
HOT Mmoacbkoi ocobuctocTi». 3rogom, 10 rpyaHa 1948 poky, y Mapuxki le-
HepanbHa Acambnea OOH yxBanuia 3aranbHy Aeknapalio npas AloauMHU,
AKa MPOroaocKAa WKUPOKe KONO NPaB: rPOMaAAHCbKMX, MOAITUYHUX, KO-
HOMIYHMX, COLLIQNbHUX, KYJIETYPHUX i CTana NepLunMm MiXKHapPOLHUM YHiBEp-
CaNbHMM AOKYMEHTOM Y Ui chepi. BoHa cTana PyHAAMEHTOM, Ha AKOMY
PO3BMBAETLCA BCA MiXKHAPOAHA Ta BHYTPILUHbOAEPXKaBHA HOPMOTBOPYICTb
y ranysi npas Nt0ANHN, a AeHb yXxBaneHHA [leknapauii oTprmas Ha3ey [leHb
npas NOANHK, AKMI BIATOA LLLOPIYHO CBATKYIOTD.
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MpoTsarom 50—60-x POKiB MUHYNOrO CTONITTA AeAani binblie KpaiH Aony-
yanoca o OOH, BM3Hato4YM NpPUHUMNK Ta igel, BUKNageHi B ii CtaTyTi Ta 3a-
ranbHin [eknapauii npas AtognHu. OCKiNbKM 3a CBOED Npupoaoto ekna-
paLina He € 3060B’A3a/1bHUM MiXKHAPOAHO-NPAaBOBMM aKTOM, 3roaom, 1966
POKY, YXBaneHo ABa NaKTW, AKi PO3BMHYAN NONOXKeHHA [eknapauii: Mix-
HAapPOAHMWI NAKT NPO rPOMAAAHCHKI M NOAITUYHI NpaBa Ta MiXHapoaHW
NaKT NPO eKOHOMIYHI, coLianbHi 1 KynbTypHI Npasa. lNi3Hilwe iXx A0N0BHMAM
®akynbTaTMBHMM NPOTOKOAOM A0 MiXKHAapOAHOro MakTy MpPO rPOMaaAH-
CbKi M noniTuyHi npasa (1966) Ta Apyrum PakynbTaTUBHUM MPOTOKOMOM
00 MixKHapoaHOro nNakTy Npo rpomaaaHCbKi M nonitTnyHi npasa (1989). Ll
AKTM pa3om i3 3arasbHOK AeKNapalieto npas AOANHNU YTBOPIOTb Mix-
HapoOHul 6innab npo npasa AOUHU. MiXXHapOAHI NAaKTK, Ha BiAMIHY Bif,
3aranbHOi Aeknapalii npas NOAWHN, € MiXKHAPOAHO-NPaBOBUMM A0TOBO-
pamun 30608’A3yBaIbHOIO 3MICTY.

BiATaK y HaCTynHi AeCATUAITTA yXBaOOTh Be3Mi4 MiKHaPOAHMX aKTIB,
NPUCBAYEHMX NPaBaM NOAMHM B neBHMX cdepax: KoHBeHLjo npo 3anobi-
FaHHA 3/104MHY reHoLMaY M NOKapaHHsA 3a Hboro (1948); MiXHapoAHY KOH-
BEHLUjt0 NPO NiKBiAALLtO BCiX dOpPM pacoBoi AMCKpMMiHaLLT (1965); KoHBeH-
Lit0 NPO NPUNMHEHHSA 3/104MHY anapTeiay M nokapaHHA 3a Hboro (1973);
KoHBeHLjto npo nikeigauito Bcix Gopm AMCKpUMIiHaLLi KiHOK (1979); KoH-
BEHLLIAD NPOTM KaTyBaHb M iHLUIMX }KOPCTOKMX, HENOACBKMX abo TaKuX, LLO
NPUHMAKYIOTb FiAHICTb, BUAIB MOBOAMKEHHS | NOKapaHHA (1984); KoHBeHL;io
npo npaBa AnuTMHK (1989) ToLLo.

Y1MMano akTiB, MPUCBAYEHUX NpaBam JIIOAMHU, YXBASIEHO TaKOX Ha pe-
rioHasbHOMY piBHi. Cepen HKX, 30Kpema, cnia Ha3BaTh: KOHBEHLitO Npo
3aXMUCT NpPaB M OCHOBOMOMOXHMX cBODOA, (EBponeicbka KOHBEHLA NpaB
moaunHn) (1950), AMeprKaHCbKy KOHBEHLtO nNpaB AtoanHK (nakT CaH-Xo-
ce) (1969), AbprKaHCbKy XapTito NpaB AAMHM Ta Hapoais (baHKy/bCcbKa
xapTin) (1981), ApabcbKy xapTito npas AtoanHK (2004) Touwo.

Tak, npoTtsarom XX cTonitra cpopmyBanacs cneumdivyHa nigcmcrema cuc-
TEMW NMpaBa — NPaBo NpPaBs MIAMHM, LLO NOCTIMHO PO3BUBAETHCA.

3.1.2.2. [ToKONiHHA NpaB NOAUHU

IcTOpito CTaHOBAEHHA 1 €BOIOLIT NPaB NOANHN MOXKHA PO3LIANTK Ha
TPW OCHOBHI eTanu, AKi NPUIAHATO BBaXKaTu, BiANOBIAHO, NMpaBamu nep-
Woro, ApYyroro i TPeTboro NoKoNiHHA (reHepauyi). BogHoyac npasa Apy-
roro ¥ TPeTboro NOKOAIHHA He CAifg, PO3rAaAaTh AK «AIMNWI» YW «BULLI» 33
NpaBa NonepeaHbOro NOKOAIHHA. Lle HoBWIM eTan B icTOpii NpaB At0AMHM,
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TOMY TEPMIH MOKOANIHHA AEMOHCTPYE Hacamnepes, 4acoBy NOCNIAOBHICTb
TXHBOrO BUHUKHEHHSA.

MpaBa NtoAVHW Mepwo20 NOKoAIHHA ByNo NPOroNoLweHo Nig vac nibe-
PaNbHO-AEMOKPaTUUYHKX pesontoLin y CLUA Ta @paHuii. [lo HMX HanexaTb
rpomagaHcbKi (ocobucTi) 1 noniTMyHi Npaga. La rpyna npas noknuKaHa ra-
PaHTyBaTW NpMBaTHY cBoboAy 0cobM Ta ii y4acTb B yNpaBAiHHI AePHKaABOLO.
HimeubKuit topuct leopr EnniHek Ha3uBeas Taki npasa, BiAnNoBiaHO, status
negativus Ta status activus”.

lpomadAHCbKi NpaBa YacTo iIMEHYIOTb He2amu8HUMU NpaBamu (status
negativus). BOHWM NOKAMKaHI 3aXMLLLATU, OCKIZIbKM IXHS MeTa — CTPMMYBaHHSA
[epKaBHOI BNaau Bif, BTPy4aHHA B Mexi ocobumcToi ceoboam ntoamHu. fpo-
MaZAHCbKI NpaBa 3abe3nevytoTb Gi3nYHY 1 PO3YMOBY LLINICHICTb I0ANHM, i
KUTTA Ta Oe3MNeKy, a TaKOXK CnpaBeaMBUI CyA0BUIA PO3MAAA Y pasiii 3aTpu-
MaHHA. 32 aMEPUKAHCbKOK TEPMIHO/IOTIERD L0 rpyny NpaB Ha3mMBatoTb NO-
HATTAM «MNpanBeci» (aHM. privacy — KOHOIAEHLMHICTb, MPUBATHE KUTTA),
AKe TPaKTYIOTb AK «NpaBo BYTU 3a/MWEHMM Y CNOKOI». [0 HUX HanexaTb:
NpPaBO Ha XWUTTA, 3ab0pOHa TOPTYP, KOPCTOKMX i HENOACBKMX MOKapaHb,
3abopoHa pabcTtsa, cBoboAa penirii Ta BipocnoBigaHHA, cBoboAa AYMKU i
cnoBa, cBoboAa nepecyBaHHA, HEOTOPKAHHICTb XUTNA, TAEMHULA NNCTY-
BaHHA TOLLO. /10 rPOMaAHCBKMX HaNEeXMUTb TaKOXK rpyna npas, wo 3abes-
NeyytoTb HaNeXHUI CyN0BMIA MPOLEeC: NPaBO Ha CrnpasenIMBUIA Cya0BUIA
PO3r1A4, NPe3yMILis HEBUHYBATOCTI, HIXTO HE MOXe ByT1 NOKapaHUn ABiYi
33 OfHe i Te K came NpPaBONOPYLUEHHs (naT. non bis in indem), Hemae no-
KapaHHAa 6e3 3akoHy (naT. nulla poena sine lege), 3aKoH 3BOPOTHOI CUAU He
mae (nat. lex ad praeterian non valet). BogHou4ac ix MOXHa po3rnagaTu He
TibKM SK NPaBa, a 1 AK NPOoLECcya/bHi rapaHTii npas i cBoboA.

MonimuyHi npaBa gann ocobi 3mory 6paTh akTUBHY y4acTb B ynpas-
NiHHI AepXaBoto 1 NONITUUHOMY KUTTI (status activus). [10 HUX HANEXUTb
Hacamnepes, BMbopue npaso, cBoboga ob’eaHaHHA (acoujialiin), ceoboaa
3ibpaHb (MUPHNX 360PiB, MITUHTIB Ta AE@MOHCTPALLii), NpaBo neTuuil (npa-
BO 3BEPTATMCA 40 AEPXKaBHUX, MYHIUMMNANbHMUX OPraHiB 3 NPONo3nLiasmm,
CKapramu, 3ayBaKEHHAMM), MPaBO Ha y4yacTb B YMNpPaBAiHHI AepaBHU-
MW CrpasBamu ToLo.

Apyauii nepiod po3BUTKY NpaB NOANHN XapPaKTEPU3YETLCA LMPOKUM
BK/IIOYEHHAM 10 TEKCTIB KOHCTUTYLIM COLLiaIbHO-EKOHOMIYHMX Mpas.

Y npoueci eBoatou,i Niaxoam 4o Npas AOANHU 3MIHIOBANMCA. Ha novaTky
XX cToniTTA NoYana AOMIHYBaTK IyMKa, LLO AepKaBa NOBMHHA 3abe3nedy-

Jellinek Georg. Das System der subjektiven 6ffentlichen Rechte (1905, 2nd ed.). S. 81-193.
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BATM MiHIMaNbHi CTaHAAPTW KUTTA 1 NpaLi: 3aXMCTUTK NHOAMHY Bif, FON0AY,
3yBOXKiHHA, MOKPUTM NOTPEOU B KUTAi, OXOPOHI 340POB’A, OCBITI, @ TaKOXK
3aXMCTUTK NpaBa NpaLiBHUKIB Big, 6e3pobiTTa Ta ekcnayaTauii. Tak BUHU-
KAW igei coljanbHOT AeprKaBu 1 coLiabHMX Npas. Ynepuie ui npasa 6yno
3aKnageHo B KoHctutyuii Mekcnkm 1917 poKy B po3aini Wwoctomy «Tpyao-
Be Ta colianbHe 3abesneyeHHs», WO MICTUTb HOPMK WOAO COLLia/ibHOro
3abe3neyeHHsA NPaLLOOYMX, BIKOBUX ODMEKEHb NPaLoOUYnX, OBOMEKEHHA
TpuBanocTi pobovoro AHA, BUMOMM 40 MiHIManbHOI 3apobiTHOI NaaTw, Npa-
BO Ha BiANOYMHOK TOWO. HeBAOB3I COLiaIbHO-EKOHOMIYHI NpaBa 3akpinu-
I B KOHCTUTYLLIAX COLiaNiCTUYHMX LEPXKaB, AKi Masnv OCHOBHOM METOH
3abe3neyeHHnA coyianbHoi cnpaBeaMBOCTI, cBOHOAM 1 PiIBHOCTI. 3aBAAKM
MOMOBHEHH!O KaTa0ry NpaB Jt0AMNHW COLLIaNbHO-EKOHOMIYHNUMM MPaBamMm,
[epaBu B3N Ha cebe 3060B’A3aHHA, CNPAMOBAaHI Ha COLialbHUIA 3aXMCT
He3axumLLeHMX BEPCTB HaCeeHHA, AKi OMMHWAACh B TaKOMY CTAHOBMLL Ye-
pe3 iHBaNiAHICTb, CKAAAHY XMWTTEBY CUTYaALItO UM 3 iHWMX NPUYMH. HoBa
dinocodia npas NOAMHM FPYHTYBaNACA Ha YCBIAOMIEHHI, WO NOACLKA ria-
HiCTb NoTpebye HINbLIOrO HiX NPOCTO HEBTPYYAHHA AepKasu. BoHa nepes-
Hauae ii 0608’A30K 3a6e3neUnTV NPUCTOMHWI PIBEHDb KMUTTA, CTBOPUTM TaKi
YMOBM, 33 AKMX IIOAMHA NCUXONOTIYHO He noYyBana bu cebe NPUHUKEHOLO.

Mepiog iHaycTpianizauii KiHUA XIX — nodaTky XX CTONITTA 3yMOBWB
BMOKPEM/IEHHA TPYA0BMX NPaB: Npasa Ha NpaLto, Ha 6e3neyHi ymoBu npa-
Ui, Ha ONaaTy NpaLi He HUXKYe AK BU3HAYEHWUIM MiHIMaNbHWIM PO3MIp, Npa-
BO Ha opraHisauito B npodcninkm Towo. Ekcnayatauisa npauj pobiTHMKIB 3
TOTANlbHUM HEXTYBAHHAM iXHIMM IHTEpECaMUM CNPUYMHMAG CNPOTUB 3 BOKY
npaLiBHMKIB — BOHW NoYanu BMbopoBaTH NoiNWeHHA yMOB npadj. I3 ce-
peanHn XIX ctoniTta B AeprkaBax EBpoONM 3'9BUANCH OKPEMi 3aKOHOAAB-
Yi aKTK, Y AKMX NOYAAM BM3HAYATW NeBHI obMexeHHA Ana poboToaaBsLB
OA0 3aCTOCYBaHHA HaimaHol npaui. 3rogom, 1919 poky, byna yTBOpeHa
MixkHapoaHa opraHizauia npaui (MOTM), 3aBAAKK AiANbHOCTI AKOT NpaBa
npaLiBHKKIB By10 3aKpinaIeHO Ha MiXKHAapPOAHOMY PiBHI B YUCAEHHUX KOH-
BEHLAX, yXBa/N€HUX LLIEHO OpraHisaLli€to.

Y KOMYHICTUYHMX KpaiHax 3aXMCT COLaNbHMX | TPYAOBMX NpaB Atoamn-
HW BBaXKanu NPIOPUTETHMM HaMPAMOM: MPO WO CBiAgYaTb CTaTTi KOHCTU-
Tyuii CPCP, ae po3ain, NpucBAYEHNN NpaBam AOANHM, MOYMHAETLCA CaMe
3 colia/IbHO-EKOHOMIYHMX MpaB i NpaBa Ha NpaLto, 30Kkpema, To4j AK ANA
PUHKOBO OPIEHTOBAHOrO KamniTanictmyHoro 3axoay csoboga ntoanHu byna
Ha nepLomy micu,.

HWHI CBIT NOCTYNOBO BiAMOBIAETLCA Bif, YKOPCTKOI iEpapXii Mix colianb-
HUMW MpaBamMmu 1M npaBaMmn-ceobogamn. Y BigeHcbkin aeknapauii Ta Mpo-

144



rpami ain Big, 23 yepsHA 1993 poKy, yxBaneHin nig vac BigeHcbKoi Bcec-
BITHbOI KOHbeEepeHL|ii 3 NpaB NANHN, BYN0 NPUHLMNOBO BU3HAHO, LLO BCi
npasa MOANHWN € YHIBEPCANbHUMU, HEMOAINBHUMM, B3aEMO3ANEKHUMU Ta
B3aEMOMNOB’'A3aHMMM. PO Le MAETbCA TaKOX Y HU3LI iHWKWX MiKHapoa-
HO-NPABOBUX AOKYMEHTIB, 40 HYOro MM LLLe NOBEPHEMOCA B Migpo3aini 2.3
upboro posgainy. JJo Toro X ana H6araTbox aBTOPiB NpMpoada colianbHo-e-
KOHOMIYHWX MpPaB AMLLAETLCA AUCKYCIMHOM: BOHM HE BM3HAlOTb Lj NpaBa
tOPUANYHUMM, OBFPYHTOBYIOUM Lie TUM, LLIO Ha NiAcTaBi BiANOBIAHMX No0-
*KeHb KOHCTUTYL,T He BUHWMKatOTb CyB'eKTUBHI NpaBa, AKi Nt0AMHA MOXKe 3a-
XUCTUTW B CYAI | 3BOAATDL iX 4,0 HAOMIpPI8 AePXaBW CTBOPUTU HANEXKHI YMOBM
KUTTA NtOAMHI. JeAaKi KOHCTUTYLT B3arani He MiCTATb TaKMX MpaB., a collianb-
Ha M eKOHOMIYHa NpobemaTKa HasiBHA B TUX PO3/isax OCHOBHUX 3aKOHIB,
A€ BM3HaYeHi ujni cycninbcTBa. Hanpuknaa, couiaibHO-eKOHOMIYHI NpaBa
B KOHCTUTYL,T Icnanii 1978 poky 3a4eKn1apoBaHo B po3aini Tpetbomy «l1po
OCHOBOMNONOXKHI MPUHUMMN COLLaNbHO-EKOHOMIYHOT NONITUKMY, Yy KOHCTH-
Tyuii IHAiT 1950 poKy — y YacTuHI YeTBepTin «KepiBHI NPUHLMMIM NONITUKM
neprasmy», y KoHctutyuii Leenuapii 1999 poKky —y po3aini TpeTbomy Ya-
CTUHU apyroi «CouianbHi Lini». HeBMNAaAKOBO 1 Ha MiXXHapOAHOMY PiBHI
COLiaNbHO-eKOHOMIYHI NpaBa PeryatooTb OKPEMUMM aKTaMn: MiKHapoa-
HUM NaKTOM MPO eKOHOMIYHI, coljianbHi 1 KyAbTypHI NpaBa (1966), €spo-
NencbKo coujanbHO xapTieto (1961). BapTo 3a3HAYMUTK, WO MeXaHi3MM
peanisalii 1 3axMCTy BKA3aHOI rpyny Npas Cnpasai MHydKilWi n Biapi3HA-
toTbCA BiZ nonepeaHix. [IpoTe BOHW NOCNIA0BHO PO3BMBAKOTLCA B HANPAMI
NOLWMPEHHA Ha HUX MEXaHi3MIiB, MPUTaMaHHMX NpaBam NepLloro NOKOAIH-
HA — rPOMAAAHCBKMM i NOAITUYHUM. TiATBEPAKEHHAM LbOMY MOXKe ByTU
[0BOI LWWMPOKA NPaKTMKa EBPOMNENCHKOro cyay 3 Npas JHOAMHM i3 3aXUCTy
NeBHUX BMAIB COLLiaIbHO-EKOHOMIYHMX NPaB: NPas Ha OnaaTy npawj, Nex-
CiiHe 3abe3neyeHHs, OXOPOHY 310POB’A, OCBITy Tollo. LllonpaBaa, ui npa-
Ba 3axuwae ECIJ1 yepe3 npasBa NepLoro NOKONIHHA, AKUM MPUCBAYEHA
€Bponelicbka KOHBEHLiA Npas AanHK. MpoTe il HopMmn chopMyNbOBaAHO
4acTo TakK, Wo AatoTb Cyay 3MOTy 3aXMLLATKM 3 X LLOMOMOrOLO TaKOX CoLianb-
HO-eKOHOMIYHI NpaBsa. Hanpuknag, npasa MOAUHN HA OTPUMAHHA BUHAro-
POAM 3a NpaLto (3apobiTHOT NNaTK) Ta NEHCIIO 3a3BMYA BiH 3aXMLLAE Yepes
3actocyBaHHA cTaTTi 1 MNeplworo npotokony KoHBeHLiT «3axMCT npasa BAac-
HOCTi», MPaBO Ha MeANYHY AONOMOrY — 4Yepes 3aCTOCYBaHHA CTaTTi TPETLOI
KoHBeHLUji — 3a60pOHY HENOACHKOrO YW TaKOTO, O MPUHMMKYE NHOACBKY
rigHicTb, noBoAMKeHHS. MpakTnka ECMJT WoAo LbOoro Npasa Noku Lo obme-
eHa, afne BOHa NiATBEPANKYE 3arajibHy TEHAEHUIIO 4O PO3WMPEHHA HUM
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CYA0BOr0 3axMCTy COLia/IbHO-EKOHOMIYHMX MPaB, NPO WO CBIAYUTL TaKOX
npakTnka ECINJ1 woao YkpaiHu.

Ue paniwe, o €CIJ/1, NnpakTUKy CyA0BOrO 3aXMCTy OKPEMMX coLliafb-
HO-EKOHOMIYHMX MpaB 4Yepe3 npaBa MepPLOro NOKOAIHHA 3ano4aTkyBaBs
BepxosHuit cya CLUA. | ue npu Tomy, wo CLWA goci He npueaHannca oo
MiXHapoaHOro NakTy MPO eKOHOMIYHI, couiafbHi 1 KyAbTypHI NpaBa, a
B aMEepPUWKaHCbKIiA HayKOoBIil NiTepaTypi iXx NPOAOBXKYOTb MO3HaYaTW Tep-
MiHamun entitlement rihts — «HabyTi npasa», general rihts — «3aranbHi
npaBa» ToWO"; TOBTO He BM3HAOTb NPaBaMW OPUANYHUMM, CYH'EKTUB-
HUMW (OCHOBHWMI APryMeHT TaKOro HEBW3HAHHA — HEMOM/MBICTb iX Cy-
[LOBOrO 3axMCTy).

X0u i NOBINbHO, ane A0 CyA0BOro 3axmMcTy NeBHMX, 3akpinaeHmnx B Oc-
HOBHOMY 3aKOHi, COLLia/IbHO-EKOHOMIYHMX NPaB BAAOTHCA TAKOXK BITYM3HA-
Hi cyan. MNpuKknagom Tomy €, 30Kpema, NnocTaHoBa OKPYXHOMo aamiHicTpa-
TMBHOrO cyay micta Kuesa Big 17 BepecHa 2015 poky, AKoto BiH 30608’A3a8B
KabiHeT MiHicTpiB YKpaiHM nepernsaHyTM CNOMKMBUYMIA KOLUMK, OCKIiNbKM
NPOWUTKOBMIM MiHIMYM, U0 BCTAHOB/IOKOTb, 3BaKalOUM Ha OLIHIOBAH-
HA KOLLMKa, He 3abe3neyye KOHCTUTYLiMHE NPaBO NOAMHN Ha AOCTaTHIM
WUTTEBMM piBeHb .

o6 3abe3sneunTn couia/ibHO-eKOHOMIYHI MpaBa, JAeprkaBa MOBMHHA
34iMCHUTM NEeBHI 3aX04M — NO3UTUBHI 3ycua, 6e3 AKUX logMHa He B 3MO3i
CKOPMCTATMCA 334eKNaPOBaHNMM NpaBamm. TOMy L0 rpyny Npas e Ha3u-
BalOTb 103UMUBHUMU (status positivus 3a EnniHekom), TOBTO TakMMMU, LLIO
nepeabayatoThb Li1IeCnpAMOBaHY AiAbHICTb AepKaBK LLOA0 CTBOPEHHA He
TINbKM IOPUONYHUX TAPaHTIM, a 1 MaTepia/ibHUX NepeayMoB iXHbOT peanisa-
Lji. 3BicHO, 0b6cAr matepianbHUX 6M1ar, WO HaJaE AeprKaBa, 3a1exXnTb Big i
¢dbiHAHCOBOro CTAaHOBMULLA, OTXKE, MOXKE 3MIHIOBATUCA 3a/1€XKHO BiJ, eKOHO-
MIYHOT CUTYyaU,il B KpaiHi. [TpoTe Le He 03HadvagE, Wo AepKasa, NOCUNAKUYMCh
Ha L0 CUTYaLit0, MOXKe No306aBiATU Nt0AMHY eleMeHTaPHMX 3acobiB rigHo-
ro icHyBaHHsA. BiamoBuTmcA Big, y3aTuX Ha cebe mixkHapoaHMX 30608 A3aHb
yepes NPMEAHAHHA A0 HAa3BAHOIO MiXXHAPOAHOrO MaKTy, AepKaBa, AKLLO
BOHa 3a/IMWIAETbCA BiPHOK NpaBam NHOAMHU, HE MOXKE.

[o couianbHO-eKOHOMIYHMX MPaB HajeXaTb: MPaBO Ha npauto, Ha
CNpaBeanuBi i CNPUATAMBI YMOBM NpaLii, NPaBo Ha opraHisalito B npod-
CNifIKM, NpaBo Ha couianbHe 3abe3nedyeHHs, 3aXUCT Cim’i, MaTepuHCTBa i

CadoHos B. H. KoHctutyums CLUA 1 coumanbHO-3KOHOMUYECKME NPaBa rpaxKAaH: UCTOPUKO-NPaBoBOe
vccneposanue. M., Hopma, 2007. C. 15-16.

PiweHHs nepLuoi i1 anenauiiHoi iHCTaHLi NPo NPOXKUTKOBKI MiHiMmym. URL: https://reyestr.court.gov.
ua/-Review/50645357 (gata 38epHeHHA: 24.04.2021).
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LiTel, NpaBoO Ha [0CTaTHIM piBEHb KUTTA (Xap4yBaHHA, OAAT, KUTAO), Ha
HeyXuabHe NOAIMNWEHHA YMOB }UTTA, MPABO Ha *KMUTA0, MPABO Ha OXOPOHY
370p0B’A, NPaBO Ha OCBITY, NPaBO Ha Y4aCTb Y KYJAbTYPHOMY KUTTI, y Hay-
KOBOMY NPOrpeci Ta MOro 3aCToCcyBaHHA, NPaBO Ha 3aXMCT iHTENEKTyaIbHOI
B/IACHOCTI TOLLO.

MpaBa Mpembo20 MOKOAIHHA OXOMNAOKTb 34e0iNbLIOro KONEeKTUBHI
npaBa: NpaBa HaUiOHAa/IbHUX MEHLWMWH | KOPIHHMX HapoAiB, NpaBO Hauji
Ha PO3BMWTOK i CAMOBM3HAYeHHA, NPaBO Ha AOCTYyN A0 CMiIbHOT CRaZLWWHM
noacrea towo. [lo Liel rpynu npas 3apaxoByrOTb TAKOX Npasa NOACTBA —
Npaso Ha MUP, NPABO Ha CTaNuii PO3BUTOK, NPaBO Ha He3neyHe 4NA KUTTA
i 340P0OB’A AOBKINNA TOLWO .

MpaBoBa Npupoaa Ha3zBaHOI rpynu NPas BUK/IMKAE B HAYKOBOMY Cepef-
OBMLLj YM He Hanbinblie ANCKYCIN. BOHW CTOCYOTLCA AK NiHIBICTUYHMX TOH-
KOLLIB, TaK i MEBHUX IOPUANYHMX aCNEKTIB UMX npa.. [eAKi aBTopu 3BepTa-
tOTb yBary Ha Te, L0 BKa3aHi NpaBa He € NpaBamu JHOANHUK, OCKIJIbKM NpaBa
NOAMHW, 33 BU3HAYEHHAM, — Ue CyH’EKTUBHI NpaBa OKPEMMX iHAMBIAIB, WO
XapaKTepusytoTb chepy iHAMBIAyanbHUX iHTepeciB. HaBnaku, KONEKTUBHI
npaBa € NpaBamu rpyn, cnifibHOT, MEHLWH, KOPIHHWX HAapPOAiB, HaL,il, Ha-
pofy, NtoACTBa 3arasiom. HUMM MOXKe CKOPUCTATUCA 1 OKpema NtoAMHa, ane
3a3BMYalt Lie NoB’A3aHO He 3 il 0COBUCTUM CTAaTyCOM, a 3 HaNEXKHICTIO A0
NeBHOI CNINbHOTK. |, WEe BaXKMBille, BUHMKAE MUTAaHHA, XTO Hece BiAnoBi-
[3/IbHICTb 33 IXHE AOTPUMAHHA 1 3abe3nedyeHHsa — AepKaBa YM BCA MiXKHa-
pofHa CniNbHOTa, 0COBANBO AKLWLO MAETLCA NPO NpPasa MOACTBA — Ha MU,
Ha 6e3neyHe ANs KUTTA | 300POB’A AOBKINAA. 3BaXKato4M Ha OCTAHHE 3ayBa-
KEHHA, L0 rpyny Npas Lie Ha3MBaloTb MpaBaMu conidapHocmi. Ix NoKK Wwo
HEe MOXKYTb De33acTepexkHO 3apaxyBaTh A0 KaTeropii puandHmx, TobTo
TaKMX, AKi 3aXMLLAITL CyaAM NpPaB, BOHM MatOTb NepeBarKHO COLiaNbHUM i
MOpPaSbHUI 3MICT, XO4 OKpeMi NapoCTKM iIXHbOT «topnAM3aLIi» MOXKHa Nno-
6aunTK BxKe 3apa3 (30Kpema B PillleHHAX MiXKHapoaHMX cyais). OueBUAHO,
Liel npouec TpMBaTMME, XOM i He TaK WBKUAKO. [poTe «topuamnsaLia» npas
HaBIiTb MEPLUOro NOKOMIIHHA — FTPOMALAHCBKUX | NONITUYHUX, TPUBAJIA TAKOXK
[0BO/I IOBrO M Male 3aBepLUnAaca 1LIe Ha NoYaTKy MUHYIOTO CTONITTA.

OcobnmBy yBary KONeKTMBHMM MpaBam NpUAiNAoTb y cim’i 3BUYAEBOrO
npaga, Lo 3yMOBAEHO 0COB/IMBOCTAMM iEpapXii LiHHOCTEN adpPUKAHCBKOMO
cycninbeTea. MNaemiHHMI cnocib XUTTA NMO3HAYMBCA Ha CBiAOMOCTI Hace-
JIEHHA — JIIOAMHA MOT/1a BUXKUTU TiIZIbKM B MEXKax NaeMeHi, iIHTepecu AKOro

IBaHKiB |. b. MpaBa /NtoacTBa: CTaH Ta NepPCnekTUBY iXHbOro 3abesnedyeHHn: asToped. gucepTauii Ha
3006yTTA HayK. CTyNeHA KaHA. lopua. HayK 3a cneujanbHictio 12.00.01 «Teopis Ta icTopia Aepasu i
npasa; icTopifA NONITUYHUX | NpaBoBMX y4eHb» (081 — MpaBgo). K.: HAYKMA, 2019. C. 9 i HacT.
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3aBXK/AM Many NpioputTeTHe 3Ha4YeHHA. KeHincbknin dinocod OkoH MOITi y
CBOIN npaui «AdpuKaHcbKi penirii i dinocodia» nuwe: «AdbpuKkaHcbka di-
nocoodia BTineHa y dopmyni: “A € Tomy, Wwo mu €”». La ncuxonoria nosHa-
ymnaca M Ha 3MICTi perioHaNbHOro akTa 3 Npas AtoAUHN — ADPUKAHCLKOIT
XapTii npaB AtoanHKM i Hapoais (1981), e YMmano cTaTen NPUCBAYEHO came
KonlekTMBHMM npaBam. Mpodecop A. Jlerecc y cBoilt npaui «MpaBa AtoanHM
B abPMKaAHCBKIM NOAITUYHIN KyAbTYpPi» 3a3Havyae: «AKOU appuKaHLi Bynu
iAeMHUMM HaTXHEHHMKaMM 1 aBTOpPaMK 3aranbHOI AeKnapalii npas Aoau-
HW, BOHW MOTAX 6 NOCTaBUTK Npasa rpomMas, HabaraTo BuLLE NpaB iHAMBI-
4iB i BUKOpMUCTOBYBaNAM 6 KyNbTYPHI iZioMM, LLO AKICHO BiApi3HAIOTLCA Bif,
MOBMU, SIKOIO Lij iaei ChOpMyIbOBaHO HUHI» .

KonekTnBHI NpaBa He CNig CTaBUTW BULLE IHAMBIAYA/IbHUX, AK HE MOBUH-
HO ByTM MpumaTy 0CcOBMCTOro iHTepecy iHAMBIAA Haf, iHTepecamMu crifb-
HOTK, yCi NpaBa NOBMHHI ByTM B rapMoHii. LiHHICHMIA 3micT BUpoBaeHOro
Habopy yHiBepcanbHUX NPaB NHOANHW NOAATAE B TOMY, WO B HUX 3aKNaLeHO
noTeHLian TUX NPUPOAHUX i HEOAMIHHMX BNACTMBOCTEN, AKI NOTPIOHI Ans
HOPMa/IbHOI KUTTEAIANBHOCTI OANHW A NIOACTBA 3ara/loM.

3.1.3. NpaBa noguHu ii dyHaameHTanbHi (OCHOBONONOXKHI,
OCHOBHI) NpaBa

PyHOAMEeHMAAbHUMU (OCHOBOMOMAOKCHUMU, OCHOBHUMU) Npasamu
BBaXaloTb MpaBa JIIOAMHN, AKi 3a3BMYAM 3aKPINIEHO B KOHCTUTYLIT abo K
BUNNMBAIOTD 3 i AyXY, | AKi BOHA rapaHTYe. IX iIMEHYI0Tb KOHCTUTYLIMHUMU.
30e6inbLIOro Ui NpaBa € NO3UTUBHO-NPABOBO GOPMOIO BUPAXKEHHS MpU-
POLAHMX, HEBIAYYKYBAHWUX NPaB NOAMHM, TODTO NOB A3aHUMM He 3i CTaHOM
rPOMaJAHCTBA, @ 3 KOXHO toAaMHOoM. [1o TOro ¥ GyHAaMeHTaNbHUMM
OPUOANYHUMM NPaBaMM NHOAMHW € AMLLE Ti, AKI MOXHA 3aXUCTUTK B Cyai.
3a TaKkoro nigxoay BiabOyBAETLCA MOEAHAHHSA NMPUPOAHO-NPABOBOIO PO3Y-
MiHHA NpaB MOAMHN (AK 3ara/lbHOBM3HAHMX MOPaNbHO OBrPYHTOBAHMX
noTpebd NOAMHM, WO HANEXKATb KOXKHIM IOANHI BiANOBIiAHO A0 Ti npupo-
M) Ta iXHbOI NO3UTUBIZALLED (K OPUANYHO BU3HAHUX OCHOBHMUM 3aKO-
HOM Mpas., WO NiANAratoTb CyA0BOMY 3aXMUCTY). Be3 MOMXKAMBOCTI Cya0BOro
3aXMCTy NpaBa JOAMHM 3a/MWAKTbCA raciamu abo Aeknapauismu, wo
HaMACKpaBille BUABASAETLCA 33 AMKTATOPCbKMX pexkmnmis. LLLoO BOHK He ne-
PEeTBOPIOBANINCA Ha AeKiapaLito, iX NoTpibHO He TiNbkn 3adikcyBaTH, 30-
Kpema B OCHOBHOMY 3aKOHi AeprKaBu, a 1 BM3HAYUTM MEXaHi3MM iXHbOI
peanisauii, NOCNiA0BHO NPOBECTM iX Yepes YCHo CUCTEMY 3aKOHOABCTBa Ta

Legesse A. Human Rights in African Political Culture. In Thompson, 1980. C. 124-129.
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IOPUANYHY, NepesyciMm CyLoBY NPakTUKY. CKaximo, B iC1aMCbKUX KpaiHax
KOHCTUTYLIMHO 3a4eKNapoBaHa PiBHICTb YCiX Nepe 3aKOHOM, AKY aHi 3aKo-
HO/ZLAaBCTBO, aHi Cy40Ba NPaKT1Ka 3a3BMYait He 3abe3neyytoTb. Hanpuknag,
nporonoweny B NyHKTi 14 ctatTti 3 KOHCTUTYUiT IpaHy igeto piBHOCTI BCix
nepes 3aKOHOM He Bif0bpPa3naM B 3aKOHOAABCTBI: AiBYaTa BKe 3 AeB'A-
TW POKIB MOXYTb HECTU KPMMIHANbHY BiANOBIAANbHICTb, TOAI AK XN0ML,i — 3
n’atHaauAaTv (ctatra 147 KK IpaHy); A0OHbKA B POAMHI Ma€e NpaBo ycnaaKo-
BYBaTW /iKLLE MONOBUHY YaCcTKM TOTO, LLO AiCTAETLCA CUHOBI; YONOBIK Ma€e
3aKOHHE MPaBO YKAAZAATW W6 3 YOTMPMA APYHKMHAMM, TOAI AK KiHKa —
Nvwe 3 O4AHUM YOoNoBiKOM. LLi mpuKknaan AeMOHCTPYIOTb HeAOTPUMAHHA
NPUHUMAOY PIBHOCTI We Ha 3aKOHOAABYOMY PiBHI, HE KaXKy4yu B¥Ke Mpo Cy-
[0BY NPaKTUKY. TOMY 3aKpinaeHHA Npas NIOANHW B KOHCTUTYLLIT — LLe anLle
Neplwnin KPOK 0 BM3HAHHA ixX AeprkaBoto. LLob BOHM cTanu peanbHicTO
NOTPIGHO CTBOPUTM HEODXiAHI toPUANYHI MexaHi3aMK 11 npougaypu IXHbOT
peanizauii i 3aXMCTy Ta NOCAIAOBHO BTIIOBATU iX Y XKUTTA.

3a 3mictom OcHoBHOro 3akoHy ®PH, ae po3ain npmMceBaYeHWn NpaBam

MoanHN mae Hassy «OcHOBHI npasa» (Him. Die Grundrechte), nia AkMmM
PO3YMitlOTb rapaHTOBaHi KOHCTUTYLEO NPaBoBi No3uLji (Rechts positionen),
AKi aZpecaTt npaBa MOXe 3axXUCTUTKU, 30KPEeMa, 3a LOMNOMOTOH KOHCTU-
TYLIMHOI CKapru.

Y KOHCTUTYLIMHO-NPaBOBIl NiTepaTypi PO3MEKOBYIOTb NPaBa NANHN 1

dyHOameHTanbHi (OCHOBHI) NpaBa Tak:

* npaBa JAOAMHM 3YMOB/IEHI NOACBKOO NMPUPOAOID M HanexaTb /to-
OMHI Bia npupoan, 60 BOHa HapoAmnaca AtoAMHOK. BOHM icHYHOTb
He3afeXHo BiZ, HOPMaTMBHOI diKkcallii Ta NepeaytoTb NO3UTUBHOMY
npay. PyHaameHTabHi, abo X OCHOBHI NpaBa — Le npaBa Joan-
HW, BUPaXKeHi B NO3UTMBHIM dopmi. [lep:kaBa He CTBOPIOE iX, a AnLLe
BiaTBOptoe B OCHOBHOMY 3aKOHi, OO iX rapaHTyBaTW Ta 3axMLLaTy;

* paBa JOAMHW € 3araJibHOBU3HAHUMM Ha MiIXKHAPOLHOMY PiBHI,
BOHM BMKNafdeHi B8 MixHapoaHomy 6inni npo npasa MOAMHM 1y
HU3LL MiXKHAaPOAHUX KOHBEHLM, ToAj SK dyHAaMeHTaNbHi (OCHOBHI)
npaBa — e nepeaycim npasa, Wo rapaHTye OCHOBHWI 3aKOH KOH-
KPETHOI KpaiHW. MNpasa NOAMHM, 3aKpinaeHi B MiXXHapO4HO-NPaBo-
BMX [IOKYMEHTax, CTatoTb OCHOBHMMM MpaBamm B pasi paTudikauii
LUMX OKYMEHTIB AEePXKaBOK Y BUSHAYEHOMY KOHCTUTYLLIEID NOPAAKY;

* AK OCHOBHi NpaBa, TaK i NpasBa NtOANHM € 0OOB’A3KOBUMM, OAHAK
nepuwi 3abesnevye cygoBMi 3aXMCT, a APYTi — MiXKHAapPOHI OpraHisa-
Lii (OOH);
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e ¢byHAameHTabHi (OCHOBHI) NPaBa, XoM i FPYHTYIOTLCA Ha NpaBax /to-
OMHK, NPOTe MeBHOK MIPO0 3a/1exaTb Bia KpaiHW Ta MOXyTb ByTH
cneundiyHMMmM came AN L€ KpaiHKW, ToAj SK NpaBa AtoANHM MatoTb
YHiBEpCanbHe 3HAaYeHHA, WO 03HAYaE, WO BCi N0AM € IXHIMM HOCIA-
MW A KOPUCTYIOTbCA HUMK;

* y IeMOKPaTMYHIli, NPaBoBiN AeprKaBi 0bCcAr OCHOBHMX NMPaB MOXKe
6yTM Wnpwmm 3a obcar, nepenbayeHnin BignoBiAHMMN MiKHapOa-
HMMW NAKTaMM NPO NpaBa JOAMHM, TOAI K B aBTOPUTAPHIM AeprKa-
Bi — HaBMNaKw;

* NpaBa /HOAMHN € BUABOM LIHHOCTEN, AKI € HAMBAXK/MBILWIOWO Nepe-
OYMOBO NHOACBKOrO CNiBiCHYBaHHA, BigNOBIAHO, Yepes3 topuandHe
3aKPiNNEHHA B TEKCTI KOHCTUTYLT BOHM CTalOTb €ETUYHUMM M NPaBo-
BMMMW 3acagamm GyHKLIOHYBaHHA AepsKaBy.

BinblwicTb pyHAAMEHTANbHUX (OCHOBHMX) NPaB € AuLLE BiAA3epKaneH-
HAM NpPaB MIIOANHM, aZKe BCi BOHM CIPAMOBAHi Ha CTBOPEHHA rAPMOHIHMX
i cnpaBe4/IMBMX YMOB XUTTA. MeTO AiANbHOCTI MidHApOAHMX i perio-
Ha/IbHMX OpraHi3aLil 3 NpaB AtOAMHWU € TAPMOHI3aLiA HaliOHAAbHOrO 3a-
KOHOAABCTBA 3 MiKHapPOAHWMM CTaHAAPTaMM Ta HOPMaMK, BUKIAAEHUMM
B [0roBOpax, NMaKkTax i KOHBeHL,AX. PaTMdiKyBaBLIKN MiXKHAPOAHUIA A0rO-
Bip MpO NpaBa NAMHKU, KpaiHa Ma€E BXKUTK BCiX NOTPIBHMX 3axoAiB, OO
YBiANOBIAHUTM HALLOHANbHE 3aKOHOAABCTBO MiXKHapPOAHUM MOIOXKEHHAM.
Lle BinbyBaeTbCcA Nnepenycim Yepes A0AaBAHHA B TEKCTU KOHCTUTYLIN ne-
pesiky Mi*KHapOAHO BM3HAHWUX NPaB i CTBOPEHHA CUCTEMM rapaHTIl iXHbOI
peanizauii Ta 3axmcTy. BogHo4ac nepenik OCHOBHWMX Mpas, WO rapaHTye
OCHOBHWI 3aKOH, MOXKe BYTU WMPLINM HiXK TOW, LLO MICTATb MiXKHapOAHI
aKTUW 3 NpaB NIOAMHM.

Hanpuknag, OCTaHHIM 4acoM, 3Bakatoum Ha NoTpeby 3axmMcTUTn 0cody
BiA HaAMipHOro BTPy4YaHHSA B il 0cobMCTE KUTTA Yepes 36npaHHs iHdopma-
LT Npo Hel, A0 TEKCTY KOHCTUTYLLIN A0AA0Tb NPABO Ha 3aXMCT NepcoHasb-
HUX JaHux (Tak pobnsaTb, 30Kpema, Y 3emnax HimeudynHn: bBepniH, Cakco-
His). HesBakatoum Ha Te, Lo Takoro npasa B TeKcTi OCHOBHOIO 3aKoHy ®PH
Hemae, Hime4ydnHa He 3anuwnna rpomaaaH 6es saxucty: PeaepanbHMi
KC HimeuunHu B pilieHHi BVerfGE 65, 1 BUCNIOBMB NO3MLLO, WO «B YMOBaXx
Cy4acHOoi 06pobKM AaHMX 3axucT ¢isnyHMxX ocib Big, HeobmexkeHoro 360-
py, 36epiraHHA, BUKOPUCTAHHS Ta PO3KPUTTS IXHIX NEePCOHaNbHUX AaHMX
31iMCHIOITb Yepes 3arajibHe NMpaso 0cobu, WO 3axulae NyHKT 1 cTatTi 2
(NpaBo Ha BiNIbHWI PO3BUTOK CBOEI 0COBUCTOCTI) pasom i3 NyHKTOm 1 cTaT-
Ti 1 (HegOTOPKAHHICTb NOACLKOI riaHOCTI) OCHOBHOrO 3aKoHY. AHaNOrYHY
nosuuito cpopmynboaHo KCY B piweHHi Big 20.01.2012.
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Y HimeyunHi, ABCTPIi 1 A€AKUX iHLIMX KpaiHax KPUTEPIEM 3apaxyBaHHA
NpaB 40 KaTeropii OCHOBHMX, AK yXe 3a3Havann, PO3rnaLatoTb MOXKANBICTb
3aXMCTUTM CBOE NPABO Yepe3 NoAaHHA KOHCTUTYLIMHOT ckapru. [o Toro K,
3riAHO 3 pilleHHAM KoHcTuTyuiHoro cyay Asctpii (VFGH 14/03/2012, U
466/11), npasa, rapaHTOBaHi XapTieto 0cHOBHMX npas €C, BiANoBiAHO A0
NPUHLUMNY ekBiBaneHTHOCTI (i4eHTUYHOCTI 3a 3micTom i noaibHocTi y dop-
MY/IIOBAHHI), € NpaBamu, siki rapaHTye KOHCTUTYLiA Nig Yyac po3rnsay B KoH-
CTUTYLiIMHOMY CYA.

Y KpaiHax Paan €Bponu, wo patidikyBaam KoHBEHLO Npo 3aXMCT NpaB
NOAMHWU 1 OCHOBOMONOXHMX cBo60A, 1950 poKy, BM3HAYEHO MOPIBHAHO
BMLLj CTaHAAPTM 3aXMCTy NpaB AtoAMHWN. 3aBAAKM AiANbHOCTI EBPONENCbKO-
ro cyay 3 npas NOAMHK, 3MICT NpaB PO3LWNPIOKOTL, | Aeaani binblie acnek-
TiB NpaB NOAMHW NOTPANAAOTb Y Chepy 3axmCTy, LLO HaKNALAE BiANOBIAHI
3060B’A3aHHA Ha KPATHW rapaHTyBaTH iX Y TOMy X 06cA3i.

[eAKi HayKoBLji OCHOBHMMM Ha3MBaKOTb MpaBa, WO 3aKpinaeHo B Oc-
HOBHOMY 3aKOHi Ha NPOTMBary npasam, WO MICTATb iHLWIi Axepesa npasa
M BMCTYyNatoTb NMopsAd, 3 OCHOBHMMMW AK 3BMYalHI. [HWI (3BMYaliHi) npasa,
AKi He 3aKPINWUIM B KOHCTUTYLT, 3aMMatoTb, Ha iXHIO JYMKY, H/MKYE Mmicle B
iepapxivHin cucTemi, i ix peryntotoTb 3BMYaHI 3aKOHW. [HOAI rpaaalia npas
BinOYBa€eTbCA B camoMy TeKcTi OCHOBHOrO 3aKoHy. Hanpuknaa, KOHCTUTYLT
MNopTyranii (1976) Ta lcnawii (1978) po3noainstoTb OCHOBHI NpaBa Ha KifbKa
KaTeropii 3anexHo Big cnocoby iXHboro 3axucty. MNepuy rpyny npas (npa-
BO Ha UTTHA, 0COBUCTY HEAOTOPKAaHHICTL, cBOBOAY iaeonorii, penirii Towo)
Pa3oM i3 3aXMCTOM Y 3BMYAMHMX CyAax, 3aXMLIAKTb Y KOHCTUTYLIMHOMY
cyaj, iHWi ocHOBHI NpaBa (34e6inblioro couianbHi M KyAbTYPHI) — TiNbKK Y
3BMYaMHMX Ccydax. IHaKLWe KaxKyyn, pisHULA MK HUMU NONATAE B *KOPCTKi-
LUOMY 3aXMUCTi NepLUmX.

OKpim TOro, iHWi NpaBa MOXyTb OYTM MOB’A3aHi 3 MEBHMMK CTaTyCaMu:
neHcioHepa, masio3abe3nedyeHnx M iHWKWX KaTeropin HacesneHHa: Hanpu-
Knag, NpaBo Ha cybcuaito, MpaBo Ha NeBHI Nibrv Aaa YOPHOOUALLIB, Bil-
CbKOBOC/Y»KOOBLIB, HaraToAiTHNX TOLLO.

Y 38'A3KY 3 UMM BMHMKAE LLe OAHE BaKAMBE ANs BiTYM3HAHOI NpaBo-
33aCTOCOBHOI, 30Kpema Cya0BOi, MPaKTMKM NMTaHHA. BignosiaHo 40 YacTu-
HW nepwoi cTaTTi 22 KoHCTUTyLil YKpaiHKn, npasa n ceoboau noanHu Ta
rpoMaZiAHMHA, 3aKpinaeHi Heto, He € BUYepnHMMU. KpuTepiis, 6oaalt 3a-
raNbHMX, 33 AKMMM 33PAX0BYOTb 0 OCHOBHMX KOHCTUTYLMHWX NpaB npa-
Ba, LLO NpAMO He 3adikcoBaHi B OCHOBHOMY 3aKoHi YKpaiHu, Hemae. Tomy
YMMANO HOPUCTIB-NMPAKTUKIB, @ YaCOM i AeAKi HAayKOBLL HamaratoTbCca «nia-
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BECTM» Mif, Ui NpaBa — Npasa, HabyTi B pe3ynbTaTi yXBa/NeHHs BianoBiaHMUX
3aKOHIB, 30Kpema npasa Ha cybcumaii, Ninbriv, 4ONOMOrM TOLLO, BBaXKato-
Ym iX, AK i OCHOBHI KOHCTUTYLiHI NpaBa, TaKMMM, 3BYKEHHSA 3MiCTy 1 00-
CAry AKUX, BIANOBIAHO A0 YacTUHM 3 Ti€l € X CTaTTi 22 KoHCTUTYLii YKpai-
HW, HEe AOMYCKatoTb.

Cnig 3a3Ha4YnTH, WO KOHCTUTYLIT AEAKMX IHWKWX NOCTPALAHCBKUX Aep-
¥aB, AKi, AK | yKpaiHCbKa KOHCTUTYLIA, He 3anepedvytoTb iHWMKX, OKPIm
chopMynboBaHMX Yy Hill NpaB i cBo6OL, HaMaratoTbCA, XO4 i B 3arasbHOMY
BUINAAj, BU3HAYUTU KpUTepii, 38 AKMMM Taki npasa 1 cBoboAM MOXKYTb
3apaxoByBaTU A0 KaTeropii OCHOBHMX, KOHCTUTYLiMHKUX. Y YacTuHi 1 cTaT-
Ti 10 po3ainy apyroro KoHctuTyuii EcTOHCbKOI Pecnybniku, npuceaveHo-
ro OCHOBHMMM Npasam, ceobogam 1 060B'A3KaMm, igeTbea: «lepeniyeHi B
LbOMY pO34iNi NpaBa, cBOHOAM 1 0OOB'A3KM He 3anepeydyoTb iHLIWX NPas,
cBobop Ta 060B’A3KIB, WO BUNAMBAIOTb i3 cyTi KoHCTUTYLi abo y3roasxKy-
tOTbCA 3 HEl | BiANOBIAA0Tb NPUHUMIAM AOACHKOI MAHOCTI, colianbHOI Ta
[EMOKPATUYHOT NPaBoBOi AepkaBm». OYeBUAHO, L€ ineeto (OKpim, xiba
Wwo 0608'A3KIB) WOAO 3apaxyBaHHA A0 KaTeropii OCHOBHMX, KOHCTUTYLIN-
HWX NpaB i cBOOOA, CNif, KEPYBATUCA M BITYM3HAHUM cydam, 30Kkpema KCY
niA, Yac TAYMaYeHHs M 3aCTOCYBaHHA MONOXeEHHA YacTuHM 1 cTaTTi 22 Oc-
HOBHOrO 3aKOHY YKpaiHM 40 BHECEHHA A0 HbOro BiAMNOBIAHMX, KOHKPETHI-
WKX GOPMYNtOBaAHD.

OTOX CYTTEBI BIAMIHHOCTI MiXK NpaBamu JIOANHN M GYyHAAMEHTA/IbHU-
MW, OCHOBHWMMM (OCHOBOMOMIOXHUMM) NpaBammn IOAMHU B YMOBaX [M10-
H6anizalinHMX Ta iHTerpaUiMHMX NPOLECIB, O BiAOYBAOTLCA B Cy4yaCHOMY
CBITi, NOCUNEHHA BNAMBY MiIXXHapPOAHMX NAKTIB NPO Npasa JtoANHU Ha HaLli-
OHa/lbHi MPaBOBi CMCTEMM, 30KPEMA HaLiOHaNbHI KOHCTUTYLT, AeAani Binb-
e CTMpatoTbCA (HiBEMOThLCA), WO, 3BICHO, He 3anepeyye ocobansocTeit
iXHbOro 3abesneyeHHs Ta 3aXUCTy B OKPEMMX KpaiHax i NpaBoBMX CiM’AX.
AIK He 3anepeyye 1 TOro, L0 NOPAA, 3 HEBIAYYKYBAHMMM NPaBaMU NOANHMN,
L0 3YMOB/IEHI CaMOHO ii MPMPOAOLD, MOXYTb iCHyBaTV HabyTi NpaBa, cTaTyc
AKMX BU3HAYAE BHYTPILLIHE 3aKOHOA4ABCTBO TIEN UM IHLLOI KpaTHMW.

MigcymoBytouK, Cnig, HarofIOCUTK We Ha OAHIM BaKAMBIM AKOCTI Npas
NIOAMHW — BOHW € Be3nocepeaHbo Aitloynm npaBom. Lle o3Havae, wo Hesa-
JIEXXHO BiA, HOPMATUBHOI diKcalji NpaB JOANHU B KOHCTUTYLi Ta BU3HAH-
HA X AK OCHOBHMX, @ TaKOX Bif, IXHbOT KOHKPETM3aL,ii B YNUHHOMY 3aKOHO-
[ABCTBi M CTBOPEHHA CUCTEMM raPaHTIlM IXHbOrO 3aXMCTy — NPaBa JHOANHM
MatoTb npsamy aito. CyaoBi OpraHn eBPONENCbKMX KpaiH AOCUTb YacTo fde-
MOHCTPYBa/IM CBOK TOTOBHICTb Oe3nocepenHbO 3aCTOCOBYBATUM HOPMM
KOHCTUTYL,M, WO rapaHTyoTb TPOMAAHCHKI 1 NOAITUYHI NpaBa. BoaHouvac

152



CUTYyaLid i3 COLia/IbHO-EKOHOMIYHUMW NPaBamMK € HE TaKOK OAHO3HaY-
HO'O, 3BaXKatoumM Ha ocobnmBy Npupoay Umx npas. Mpama Aisa npas noau-
HW NONATAE B TOMY, LLO iX MOXYTb BUKOPMCTOBYBATM B MPaBO3aCTOCOBHIM
npakTuui contralegem — ycynepey 3akoHy, AKLLO 3aKOH cynepevnTb GyHaa-
MEHTalbHUM NpaBam AOAWMHU: He BifOMBAaE NPUPOLHO-NPABOBI OCHOBY;
He BiANOBIAAE MIXXHAPOAHO-NPABOBMM MPUHLMNAM | HOPpMaM NPO NpaBga
NIOAVHW N TPOMAZAHNHA; YXBANEHNN HENEerTUMHUM OPraHOM AepXKaBHOI
BAaAM TOWO. BOHM MatoTb NpAMY A0, AKLLO B 3aKOHOAABCTBI € MPOrannHuy;
KoAi3ii NpaBOBUX HOPM; Yy NPOLIEC] YXBANEHHA pilleHHA cyaoMm i nobyaosu
HWUM iepapxii HOpPM A4 3’ACYBaAHHA, AKY 3 HUX CAif, 3aCTOCYBATW B KOHKPET-
Hil cnpasi. Y BCiX LUMX BMMNaZKax NepeBsary BiAAatoTb 3aXMCTy NpaB NOAMHU.

Hapasi npaBa ntoaMHW 34aK0TbCcA HaraTbOM 3 HaC CaMOOYEeBUAHWMM
ABULLEM, NPOTE BAapTO Nam’ATaTM Yacu, KOAW TaK CaMO CaMOOYEBUAHWUM
ABULLEM BBa¥Ka/IM KOPUCTYBAHHA NIOAMHOK AK piyyto 3a yacis paboenac-
HWMLTBA, 3aCTOCOBYBAHHA ByAb-AKMX TOPTYP, Ha AKi 34aTHA NOACHKA YABA,
ocobanso B enoxy CepeAHbOBIYYA, OOMEXKEHHA AOCTYNy nepeciyHoMy
rPOMagAHWHY 40 yNpaBAiHHA LepKaBOoto 3a Yacis abcontoTnsmy Touwo. Te-
nepilHE NOBaXKHe CTaBAEHHA A0 NpPaB JIOAUHN — Le HaabaHHA NtoACTBa,
pe3ynbTaT horo 6aratoBikoBOi BOPOTLOM 33 06CTOOBAHHA CBOIX NpaB. Tomy
NtoaMHa Ta ii NpaBa BM3HAKOTbCA HAMBULLOW LiHHICTIO, @ MPUHUMM NOBa-
T NpaB AOAMHM 33eKNapoBaHO B 6araTbox MiXKHapOAHMX aKTax i KOH-
CTUTYLLIAX AepKaB.

3.1.4. NpaBa nOAUHM i NpaBa rPOMaAAHUHA

Cepen, dyHAAMEHTaNbHUX (OCHOBHMX) MPaB MOXKHa BUOKPEMWUTM NPaBa,
WO HaNexaTb /Wlle rpoMaaaHamM AepKaBy — Npasa rpoMaaaH1Ha.

MNMpaea epomadAaHUHA — Le Pi3HOBWUA, NPaB NOAMHM, L0 HalexaTb He
BCiM ocobam, sKi NPOXKMBaAOTb Ha TepuTopii AepKasu, a Aunlle ii rpoma-
aaHam. TobTo npaBa rpoMagaHnHa yocob1to0Tb NONITUKO-NPaBOBUIA 3B'A-
30K 0cobu Ta AepkaBu M nepenycim OXONATb NpaBa, AKi NOB’'A3aHi 3i
3MOTOt0 0co0bK BpaTh y4acTb Y NONITUYHOMY KUTTI KpaiHK: BMOOpYE Npaso,
npaBo ByTW YNEHOM NOAITUYHMX NApPTIlA, NPaBO Ha YNPaBAiIHHA AEPXKABHM-
MW CMpaBamm TOLLO. Y TaKOMy 3HAYeHHi BOHM 36iratoTbCA 3 KOHLUEMLIED
NONITUYHMX NPaB.

[ONOBHMM NPU3HAYEHHAM NPaB rPOMaAAHMHA € NIATPMMAHHA BiAHOCKMH
MiXK TPOMaZAHUHOM i AeprKaBoto, 3abe3nedyeHHsa yyacTi ocobu B cycninb-
HO-NONITUYHOMY N AEPMKABHOMY KWUTTi 3aBAAKM HaAAHHIO i1 BiANOBIAHMX
IOPUANYHUX MOXKANBOCTEN (Nepeaycim npasa ronocy). CTaTyc rpomagaHm-
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Ha 1 NoB’A3aHi 3 HUM NpaBa He € AOCTYNHUMM ANA BCIX KUTeNiB KpaiHu. Y
6iNbLWOCTI KOHCTUTYLiM BIAMIHHOCTI MiXK NpaBamu NHOAMHU M NpaBamu rpo-
MadAHWHA 3HAaxX04ATb BUAB Y GOPMYIIOBAHHAX BiANOBIAHMX cTaTel. Konwm
MaeTbCcA NPO NpaBa NtOAMHM, IXHIX HOCITB MO3HAYatOTb CIOBAMM KKOXKEH»
abo «yci», a npaBa rpomaZAHMHa — CIOBOCMONYKAMWU «TPOMAAAHUH MAE
NpaBo», «rPOMaAAHaM rapaHTyTb» TOWO. IHOAI NpaBa rpomMaaAHUHa No-
3HaYyatoTb HE TEPMIHOM «TPOMAAAHMHY, @ TEPMIHOM OCib, AKi HanexaTtb A0
TUTYAbHOI Hauii. Hanpuknaa, y ctaTTi 11 OcHoBHOro 3akoHy ®PH BuM3Hauve-
HO, L0 «BCi HIMLLi KOPMCTYOTbCA CBOHOA0I0 NEpecyBaHHA Ha BCit TepuTopii
®epnepalii», ogHaK TYT i4eTbCA HE MPO eTHIYHE NOXOAKEHHA 0CcobK, a Npo
Tl TPOMaAAHCTBO.

Ha npakTuuj noain npaB Ha «NpaBa AOAMHUY» 1 «NpPaBa rPOMaaAHUHA»
nenani binblie BTpayYae CBOE TEOPETUYHE Ta MPAKTUYHE 3HAYEHHA, 3 MeXi
Mi¥ HUMW NOCTYNOBO CTMPAOTLCA. Y 3B’A3KY 3 LM GOPMY/IIOBAHHA AeAKMX
CTaTel HU3KM KpaiH, 30Kkpema KoHCTUTYLIT YKpaiHW, Cig BU3HATU HEKOPEK-
THUMW. Tak, B OCHOBHOMY 3aKoHi YKpaiHM 3adikcoBaHO, O «rPOMaaaHM
MatoTb PiBHI KOHCTUTYLMHI NpaBa i cBOHOAM Ta € PIBHUMM Nepea 3aKOHOM»
(cTaTTa 24); «rpomagaHn YKpaiHM MatoTb NpaBo Ha cBoboay ob6’eAHaHHSA
Yy NOAITUYHI NapTii Ta rPOMAACLKI opraHizauii» (cTatra 36); «rpomagaHu
MatoTb NpaBo 36upaTncb MMpHO, 6e3 36poi i NpoBOAUTH 360PU, MITUHTN,
noxoau, AeMoHCcTpauii» (cTatTa 39); «rpomaasHam rapaHTyeTbcs cBoboaa
NiTepaTypHOI, XyA0XKHbOI, HAYKOBOI | TEXHIYHOT TBOPYOCTI, 3aXUCT iHTeNeK-
TyaNbHOI BAACHOCTI, iXHiX aBTOPCbKMX NpaB...» (cTaTTa 54); 8 OCHOBHOMY
3aKOHi HiMeuyymHM — «yci HimLi MaloTb NpaBo 36upaTnca MUPHO Ta bes
36poi» (cTaTTA 8), «yCi HIMLi MalOTb NPaBO CTBOPIOBATM COIO3M M 06’€AHAH-
HA» (cTaTTA 9). AKLWLO BYKBANbHO TAYMAYMTU BIANOBIAHI CTATTi, MOXKHa AiNTY
XMBHOrO BUCHOBKY, LLO Ha3BaHi NpaBa NOLIMPIOOTLCA TiIbKM Ha rPOMagAH
YKkpaiHun abo ®PH BignosiaHo. OaHakK ix NoTpibHO cnpuiimaTh B CUCTEMHO-
My 3B’S13KY 3 iHLUIMMM HOPMAMM KOHCTUTYLT: cTaTTa 23 KOHCTUTYLIT YKpaiHm
Ta NyHKT 1 cTaTTi 2 OcHOBHOTO 3aKoHY ®PH nporonowytoTb, WO KOXEH MaE
NpPaBo Ha BiNIbHWI PO3BMTOK CBOEI OCOBMCTOCTI, AKLLO BOAHOYAC HE NOpPY-
WYtOTbCA NpaBa i ceoboau iHWKMX Atoaen. BianosiaHo, iIHO3eMU] MOXKYTb
KOPWMCTYBATMUCb OCHOBHMMMW MPaBamM, 3BaxKatoum Ha NOIOXKEHHA Ha3BaHMX
cTaTe. OKpiM LUbOro, 3@ 3MiCTOM MiXKHAapPOAHWX aKTiB 3 MPaB JOANHM, Bid-
NOBiAHI NpaBa HafeKaTb KOXKHIM NtoamHi (cTatTa 11 KoHBeHLii npo 3axmcT
npaB NAMHKU | OCHOBOMONOXKHMX cBOBOA, CTaTTA 22 MiXKHAaPOAHOIO NaKTy
NpPO rpoOMaZAAHCbKI | NONITUYHI NpaBa). ToMy 1 AeprKaBu, WO paTUdikyBanm
BIiANOBIAHI aKTW, NMOBUHHI CNOBIAYBATN CaMe TaKMiA Miaxia.
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[MeBHWI CeHC y pO3MeXXyBaHHI NpaB JOAMHM 1 NpaB rPOMagAHMHA €,
AK BUMNMBAE 3 BUKNAAEHOTO, KOMW MAETHCA NPO NOAITUYHI Npasa: Bubopye
npaso, NPaBo rosiocy Ha pedepeHayMmi, NPaBo HapPOAHOT iHiLiaTMBKM, NPaBO
Ha 06’egHaHHA B NONITUYHI NapTil, NPaBo Ha AOCTYN 4O AEPMABHOI CYK-
61. YCyHeHHs iHO3eML|iB Bif, y4acTi y 3[iMCHEHHI UMX NpaB 3yMOB/eHa 3a-
XMCTOM [IeP*KaBHOro iHTepecy, 30epexXeHHAM TepuTopianbHOI UinicHOCTI
M HEe3aNeXXHOCTI.

Lloao opraHiB micLLeBOro camoBpALyBaHHA, TO IXHA AiANbHICTb NOBMH-
Ha 6yTM AeNOoNiTU30BaHa, a IXHE NPU3HAYEHHA — BUPILLIEHHA NUTaHb MicLe-
BOrO 3Ha4yeHHA. ToMy 3ara/ibHOIO EBPOMENCHKOID TEHAEHLIED € HaZaHHA
npaBa ronocy iHo3emMuaM, AKi MOCTIMHO NPOXMBALOTb Y KPaiHi M Hanexatb
[0 NeBHOT MicueBoi rpomaau. Lle npaso 3akpinneHe B cTatTi 6 KoHBeHLIT
Paan €Bponun Npo y4acTb iHO3EMUB Y CYCNIIBHOMY XUTTi Ha micLLeBOMy
PiBHI, BiANOBIAHO A0 AKOI, KOXKHa KpaiHa, fAKa paTudikyBasa KoHBEHL, O,
«3000B'A3YETbCA HAAATU KOXHOMY MOCTIMHOMY MeLIKaHL0-iHO3eMLto
NpaBo rolocyBaTH Ta BUCYBATM CBOKO KaHAMAATYPY Ha BUOOpax 40 OpraHis
MICLLEBOro CaMOBpPAAYBaHHA, AKLLO BiH BiANOBILAE TMM NPaBOBMM BUMO-
ram, AKi Nnpes’ ABNATbLCA 40 IPOMAAAH, i, KPiM TOrO, Ha 3aKOHHMX NiacTaBax
NOCTIMHO MeLLKAE y BiANOBIAHIN AepKaBi NPOTArOM N'ATK POKIB, WO Nepe-
nytoTb BMbopamy». YKkpaiHa aoci uro KoHBeHLjo He paTudikysana.

Woao iHWMX (HENOAITUYHMX) KOHCTUTYLiAHMX NPaB, TO CTaTyC rPOMajs-
HWHA He BM/IMBAE Ha 3MOrYy KOPUCTYBaHHA HMUMW. BianosiaHe NONOXKeHHA
BinoOpaykeHe y cTaTTi 26 KOHCTUTYLi YKpaiHM: «iHO3eML,i KOPUCTYHOTbCA
TUMW CAMUMM NpPaBamMu i cBOBOIAaMM, a TAKOXK HECYyTb TaKi cami 0608 A3KM,
AK | rpOMafAHM YKpalHU, — 32 BUHATKAMMK, BCTAHOBAEHUMU KOHCTUTYLIELD,
3aKOHaMM Y1 MiXKHAPOAHMMM AOrOBOpaMm YKpaiHM». Taki obmeKkeHHA Mo-
KYTb CTOCYBATUCA, HaNpPWKAad, Npasa BAAaCHOCTI Ha 3eM/to, Npasa Ha be-
30MNaTHY OCBITY TOLLO.

3.1.5. NpaBa Al0ANHU Ta IOPULAUYHI 0cObM

MpaBa NtoaMHM 3aKpinaeHi 3a3s14yalt B og4HOMY 3 neplumx po3ainis Oc-
HOBHOrO 3aKOHY AepKaBu. [lo Toro X Moro Hasea 1 bopmyntoBaHHA Biano-
BiAHMX CTaTel po3ainy HiIbBUTO Aae NiacTaBM rOBOPUTKU NPO Te, WO 3adik-
COBaHi B HbOMY MpaBa CTOCYHOTbCA Ti/IbKM disnUHMX ocib. Tomy, o4eBuaHo,
KoHcTuTyuinHnin Cya YKpaiHKW, AKKIM y CBOEMY pilleHHi Biag 9 ntoToro 1999
POKY B CrpaBi 3a KOHCTUTYLiMHMM 3BepHeHHAM HauioHanbHoro HaHkKy
YKpaiHu Woa0 odiliMnHOro TAyMadyeHHs NON0MKEHHSA YaCTUHM NepLLOol CTaTTi
58 KoHcTuTyLii YkpaiHu (cnpaBa Npo 3BOPOTHY Ait0 B Yaci 3aKOHIB Ta iHLWNX
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HOPMAaTMBHO-NPABOBMX aKTiB) KOHCTATYBaB, «LLLO NONOXKEHHA YaCTUHM Nep-
Wwoi ctatti 58 KoHCTUTyL,ii YKpaiHM Npo Te, WO 3aKOHM Ta iHWi HOpMaTMB-
HO-NPABOBI aKTW He MatoTb 3BOPOTHOI Aji B Yaci, Kpim BUNAAKIB, KON BOHM
nom’sKLYTe ab0o CKacoBYOTb BiAMNOBIAabHICTE 0cobu, Tpeba po3ymiTu
TaK, WO BOHO CTOCYETLCA MOAMHM | rpoMaasHuHa (bisnyHoi ocobu)»”.

TUM YacOM BiZLHOCUMHMN MiXK NPaBaMm IOANHMN Ta OPUANYHUMKM 0cCoBamu
Habarato cknagHiwi. KOpnanYHi ocobmn He MOXKYTb HE KOPUCTYBATUCA MEB-
HUMMW, 3aKPINJEHUMM B KOHCTUTYLIT, NpaBamu NIOAMHKU (HanpuKknag, npa-
BOM Ha HeOTOPKaHHICTb MOMELLKAHHA, HAa TAEMHULLIO INCTYBaHHA, Tese-
bOHHUMX PO3MOB, BiflbHE BMPAXKEHHA CBOIX NOMNAAIB Ta iHPOPMaLLtO TOLLO)
xo4a 6 ToMy, WO PUANYHI 0COBM YTBOPHOKOTL /IOAM, BOHM K € BU3HAYa/b-
HOO YaCTMHO LPUANYHOT 0COBM, CNPAMOBYIOTH ii AiANbHICTL. be3 ntoaen
topnanyHa ocoba icHyBaTK He MOXKe. 3BiZICKM BUNMBAE, L0 AK LinicHe Ntoa-
CbKe yTBOPEHHA BOHa, 6€3yMOBHO, MAa€ KOPUCTYBATUCA NpaBaMu HOLNHN
TiElO MipOIO, AKOK BOHW MOXKYTb BYTM NOLIMPEHI Ha LOPUANYHY 0Coby.

Came Takoi NosuLii 4OoTPMMYETbCS, 30Kpema, OCHOBHMUIM 3akoH ®PH, y
YaCTWHI TPeTin cTaTTi 19 AKOro Haro/0WYTL Ha TOMY, WO KOCHOBHI NpaBga
MatoTb TaKOX HOPUANYHI 0COBUM, 3apeecTpoBaHi Ha TepuTopii HimeyumHn,
AKLWO Lj NpaBa 3a CBOEK CYTTHO MOXKYTb BYTW 3acTOCOBaHI A0 HMX». Liboro
npaBmaa A0TPUMYHOTbCA MY KOHCTUTYLAX AEAKMX NOCTPAAAHCHKMX AEPHKaB.
YacTtuHa apyra ctatTi 9 KoHcTutyuii EcToHii, Hanpuknag, ¢ikcye: «MNepepa-
xoBaHi B OCHOBHOMY 3aKOHi NpaBa, cBOHOAM 1 0OOB’A3KM MOLLIMPIOIOTLCA
Ha toPUANYHMX OCIb TaK, AK Le Y3roAKeHOo i3 3araibHUMM LLINAMU OPUaNY-
HWX OCib i CyTHICTIO TakMx NpaB, cBobo i 060B’A3KIB». OUeBNAHO, TaKoi No-
31LiT NOBMHHI OTPUMYBATUCA 1 BITYM3HAHI CyIM 38 YMOBW HaNeXHOro 0b-
FPYHTYBAHHA, HaBITb AKLLO TaKMX NPUNUCIB Yy KOHCTUTYLT YKpaiHM HeMaE.

PiweHHsa KCY Big 09.02.1999. URL: https://zakon.rada.gov.ua/laws/show/v001p710-99#Text (nata
3BepHeHHA: 24.04.2021).
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3.2. OCHOBHi BIaCTHBOCTI NpaB (MI0AHHH

3.2.1. loacbKa rigHicTb AK axepeno U pyHAaMeHT npas N0gUHU

Y noHaTTa «riaHicTb» (naT. dignitas) rnnboke KOpiHHA, SiKe cArae Lie
PaHHIX Penirin — XpUCTUAHCBLKOI, toAeMCbKoi TpaamLii, 3rogom icnamy. Ak
dinocodcebRy igeto rigHICTb NOAMHM 3aN04YaTKOBYBAHO Lie B enoxy AHTU-
YHOCTI Y TBOPaX AABHbLOTPELIbKMX i AaBHbOPMMCbKMX dinocodi (MnaToH,
UnuepoH). B enoxy CepeaHbOBIYYSA NOACHKIN TAHOCTI NpUCBAYEHi npaldj
Tomm AKBIHCbKOrO, AKOrO BBaXatoTb TBOPLEM TEONOMYHOT KOHLenu,ii Atoa-
CbKOI rigHocTi. oTim iaeto rigHoOCTI NtOANMHKM PO3BMBAAM Y CBOIX MpauAx
Camyenb ¢oH MNybeHaopd, Immanyin KaHt, AxoH Poyns Ta HOpreH Mabep-
Mac. TaKoX L0 iaeto MOKNAAEeHO B OCHOBY HAMBaXAMBIWMX AAA KOHCTU-
TyuioHanismy AoKTpWH [KoHa JlokKa, Lapns-/lyi MoHTecK' e, HaH-Kaka
Pyccco Ta iHWwwmX.

Micna [lpyroi cBiTOBOI BiiHW NOACHKA TiAHICTb CTafa NpeaMeTOM pery-
NIOBaHHA MixkHapoaHoro npasa. Came 3 Hel NoYMHAETLCA Npeambyna 3a-
ranbHOi Aeknapauii Nnpas NOAMHK, Ae 3a3HaveHo: «bepyyn [0 yBaru, Lo
BM3HAHHA TiAHOCTI, AKa BN1aCTMBA BCIM YieHam NtoACkbKoi cim'i, | piBHMX Ta
HeBiZ'EMHMX iX NpaB € OCHOBOK CBOBOAM, CNPaBeAIMBOCTI Ta 3arabHOroO
MMPY...», Aani B CTaTTi 1 BKa3aHO, WO «BCi NtOAM HAPOAKYOTbCA BibHU-
MW i PIBHMMM y CBOIM TiAHOCTI Ta NpaBax». BiaTak y MixkHapoaHOMY NakTi
NPO rPOMaZAHCHKI | NONITMYHI NpaBa Ta MiXXHapO4HOMY NaKTi NPO EKOHO-
MiYHi, colianbHi i KyNbTYpHI NpaBa NtOACLKY FiAHICTb BM3HAHO Oxtepesnom
npas MO4AMHM, WO BiATBOPEHO B Npeambynax BiANOBIAHMX aKTiB: «[paBsa
BMM/IMBAIOTb i3 BAACTUBOI /IOACHKIM 0cobi rigHoCTi». TigHICTL 0cobM BU3Ha-
HO CMiNIbHOO LHHICTIO AeprkaB-yneHiB EC, Wwo 6yno 3adikcoBaHO B CTATTI
2 Oorosopy npo €sponeicbkmin Coto3: «Coto3 3aCHOBAHMIM Ha LiHHOCTAX
noBaru MtoACbKoi rigHoCTi, cBOboAM, AeMOKpaTii, PiBHOCTI, NPaBoBOI Aep-
YaBuW | 4OTPUMAHHA NpasB AoAMHN... LI LiHHOCTI € cninbHUMK AnAa aep-
¥aB-Y/eHiB...». 3 TiAHOCTI NOYMHAETbCA XapTid OoCHOBHMX npas €C 2000
poky: «[igHICTb 0cOBYM € HeA0TOPKaHHOI. |i Tpeba noBaxKaTy i 3axuLaT».

Y uen e nepio NtoAckbKa riAHICTb CTAE LiHHICHOK KaTeropieto KOHCTU-
TYLiMHOrO npaBa. EBPOMNENCbKI KOHCTUTYLIT 3aKpinuan NOACBKY TiAHICTb
AK WIHHICTb | NpaBO Ha NoBary AtOACbKOI MAHOCTI: HanpUKAaa, y YactuHi 1
cTatTi 1 OcHoBHOrO 3aKoHY ®PH (1949) B3HaueHo, LWo: «[igHiCTb N0ANHN
€ HeoTOpKaHHO0. MNoBaxaTn 1 3axmnLaTh ii — 06oB’A30K yCiei AepraBHOI
BRaan». AHaNOr4YHO NOYMHAETHCSA PO34in nepwni «Mpo OCHOBHI Npasa
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060B’A3KM» KoHcTuTyLii IcnaHii. Ta ogHMM 3 HaUMOLWMX BUPaXKeHb ria-
HOCTI NHOAMHM B Cy4aCHOMY KOHCTUTYLiOHani3mi € ctatta 30 KoHcTuTyuii
MonbLi: «MpupoaHa i HeBia'eMHa rigHICTb Nt0ANHWN € Oxcepesom cBOHOA, i
npas JtOANHM Ta TPOMaaAHMHA. BOHa HenopyLwHa, a nosara 40 Hel Ta ii 3a-
XMCT € 000B’A3KOM NybHAiYHMX Bnaa». OAHAK TaKi 3acaZiHMyUi KOHCTUTYLHI
NONOMKEHHA MOTAN 6 3aANWNTICA AeKNapaTMBHUMMK He3 BigNoBiAHOT Npak-
TUKM KOHCTUTYLiMHMX cyais. Came BOHM 3p0bUMAN iX AIEBUM MeXaHi3MOM
3aXMUCTYy NpaB /MOAMHM, AKI TAyMadaTb Kpidb NPU3MY JIKOACHKOI MiAHOCTI.
JlroacbKa rigHICTb 4OCUTL YacTo € KPUTEPIEM OLHIOBaHHA 3aKOHOAABCTBA,
a NopyweHHA NOACLKOI TiAHOCTI MoKe ByTW NiACTaBoO ANA BU3HAHHA
HOPM HEKOHCTUTYLIMHUMM.

[epeKoHAMBUM NPUKNAAOM rapaHTiA NOACBKOI MAHOCTI AK HAMBULLOI
LiHHOCTI KOHCTUTYULIMHOro fagy € npaBoBa cucTema HimeydymHu. Take
LiHHICHEe CTaBNEHHA A0 i€l KaTeropii HeabuaKo Mipoto 3ymoBieHe Ao-
CBi4OM IXHbOrO iICTOPUYHOIO MUHYJIOTO, AK CBOEPiAHA peaKLuia Ha macose
HexTyBaHHA NOACHKOIO FiAHICTIO 3 BOKY HaLLiOHAN-COLLIaNiCTUYHOT AepKaBM
M noTpeboto NoAo0AaTN MOro HEeraTUBHI Hacniaku. eaepanbHUN KOHCTUTY-
LiHWiA cyg Hime44nH Heo4HOPa30BO HAro10LWyBaB Ha OCHOBOMOJIOXHO-
CTi YaCTUHM NepLioi cTaTTi 1 OCHOBHOTO 3aKOHY, 3a AKO FAHICTb NOANHU
niZHeCeHo A0 HaMBMWOro paHry. MoXKHa HaBeCTU YMMaNo NPUKIAAIB Cy-
[OBUX PilleHb, B AKMX HAABHA BIANOBIAHA NO3MLLIA.

Malixe XpecTomaTtinHMm cTano pileHHAa PeaepanbHOro KOHCTUTYLIN-
Horo cyay Himewyunnu siag 15.02.2006 (1 BvR 357/05) Woa0 KOHCTUTYLiN-
HOCTi 3aKoHY «[po 3abe3neyeHHs 6e3neKkn NoBITPAHOIO Pyxy», WO po3r/ia-
[3a/10Cb B NOPSAAKY KOHCTUTYLLIMHOI CKapr. AHani3yo4M NpaBo AepaBm Ha
36UTTA NiTaKka, AKUIA 3aXONUAN TEPOPUCTH, LLO CTAHOBUTL 3arpPo3y HUTTHO
J0Aen Ha 3eMAi, AKe Aep!KaBa 3a CBOIM KOHCTUTYLLIMHUM 060B’A3KOM Mo-
BMHHa 3axuwatn, PKC HaroNocmB Ha KOHCTUTYLLIMHUX MEKax 3aKOHOAaBYO]
Bnagu. Ix cnig, 4OTPMMYBATUCA HaBITb Y Pa3i YXBaNeHHA 3aKOHY 33414 3a-
ranbHOro 61ara — ypATYBaHHA KUTTA iHWKUX Ntoael. AK BUNAMBAE i3 3acaa-
HWYMX NoNoKeHb OCHOBHOIO 3aKOHY, HE MOXHa BOMBATU HEBUHHWX NtOAEN
(3BiCHO, Lie CTOCYETbCA HE TEPOPWUCTIB, AKI CAMOCTIMHO YXBaAUAW PilleHHS
040 CBOrO MalbyTHLOrO, @ MacaskMpiB I eKinaxy NiTaka), He MOXHa nNpu-
HOCUTU B YKEPTBY UTTA HABITb OLHIEI MOANHM 3apaLN 3aXUCTY KUTTA iH-
LUMX, Xal HaBiTb Ti, KOTO LIe CTOCYETbCA, MalOTb KiJibKa XBUANH KUTTA. KO-
He XWUTTA LiHHe O4HAKOBOIO MIpOt0. |HaKLWe NtAnHa NepeTBOPIOETHECA Ha
00’eKT, y TakuMlt cnocib no3basnatoumcb nosarn i rigHocTi. MiarpyHTAM Ta-
Koi no3uuii ctanm ¢inocodcbko-nNpaBoBi normsam ImMmaHyina KaHTa Ta noro
nocninosHuKa MoHTepa [topira, AKMIA CTBEPAKYBAB, WO JHOACLKY TiAHICTb
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NOPYLEHO TOAi, KONW «AtoAMHa cTae 06’eKTOM, TOBTO NPOCTUM 3acOHOM,
PO3MIHHOIO 1 BUTPATHOI BEIMYMHOIOY .

OT)Ke, 419 BMKOHAHHA 0DO0B'A3KIB AepKaBK i3 3aXMCTYy MKUTTA At04el
MOYTb BUKOPUCTOBYBATM AnLLIE Ti 3ac0bK, AKI BiANOBIAAIOTL KOHCTUTYL.

AHanoriyHe piweHHA yxBanue KOHCTUTYUiMHWI TpmbyHan [onblij
2008 poKy Woa0 NoaoxKeHHn 3akoHy «[Mpo asiauito» (Cnpasa Ne K 44/07
Biz 30.09.2008).

LLle oaHMM ACKpaBMM MPUKIALO0OM 3aXMCTY JIIOACBKOI MiAHOCTI € cnpaBsa
PenepasibHOr0 KOHCTUTYLiMHOrO cyay HimeydmHW woa0 AOBIYHOrO Mnos-
HaBneHHA BOAI AK BUAY KPUMiHAbHOrO NokapaHHsa (BVerfGE45, 187). Ha
aymry ®KC, nosivuHe no3basneHHA BoJi 6e3 WwaHcy Konn-Hebyab CKopucTa-
TCb CBODOAOD HECYMICHE 3 JILOACHKOI TiAHICTIO 1 MPUHLMNOM NPaBoBOi
nepxasu (BVerfGE45, 187, 228 f). Agske HenopyluHa TigHICTb JOAMHU AK
0COBUCTOCTI NOAIATAE CaMe B TOMY, L0 BOHA 3a/MLLAETLCA BiANOBIAa/IbHO
3a cebe 11, y pasi NO3UTMBHOIO PO3BUTKY il 0COOMUCTOCTI, Ma€e NpaBo ni3Hille
OyTU 3BiNbHEHOLO, iHAKLLE, AK BUN/IMBAE 3 PilleHHA KOHCTUTYLIMHOTO cyay,
BOHa NepPeTBOPIOETHCA Ha OB’EKT AeprKaBHOI BlaM, WO HEMPUMYCTUMO.

AK nopylweHHa ntoacbkoi rigHocTi ®KC posrnaaae i BTpyYaHHA B Npu-
BaTHy chepy KUTTEAIANBHOCTI OAMHU. TaK, HEAOTOPKAHHICTb KUTa, NPK-
MYC [1aBaTK CBiAYEeHHA, HaaMipHe 30MpaHHA 11 30epiraHHA NepcoHanbHMUX
AaHMX, TOWO TAyMadaTb Yepe3 HeAOTOPKAHHICTb NHOACLKOI MiAHOCTI, WO
Ma€ abCOMOTHUIM 3aXUCT.

OcCTaHHiIM Yacom Aefiani YacTille NpeaMeTOM PO3rNAAY KOHCTUTYLLIMHMUX
CyAiB CTatoTb CNPaBK, MOB’A3aHI i3 3aXMCTOM coLiasibHWUX NPaB, WO NMOKAU-
KaHi 3abe3nevyBaTh 0cobi rigHi ymoBu npoxmnsaHHa. Tak, PKC 3acTocoBye
cTatTto 1 OCHOBHOrO 3aKOHY B HEPO3PMBHOMY 3B’A3KYy 3i cTaTeto 20, Wo
3aKpPIN/IOE NPUHLUMN COLiaNbHOT AeprKaBM. XO4 ColiasbHi MpaBa B AeAKMX
KpaiHax He 3apax0ByTb A0 KaTeropii Npas A0AWMHMU, @ BUABAAKOTL MLe
Hamipu abo, sk 3a3HaveHo B KoHcTuTyuji LLBeluapii, «couianbHi uini» aep-
*KaBK, AKi He 30008B'A3yt0Tb AepKaBy IOPUAMYHO iX 3abe3neunTn, oaHak,
AKWO Yepes BiK, iHBaniaHicTb, xBopoby, 6e3pobiTTs, MaTePMHCTBO TOLO
ocoba He MOXKe 33[0BOMbHUTM HaMBAXKAMBILI KWUTTEBI noTpebu, aep-
’KaBa MOBMHHA AOMNOMOITHM i1 y LUbOoMy. TOMy Kpi3b NPM3MY TiAHOCTI 0Co-
61, fAKa Mae abCoNOTHY OXOPOHY, Li NMpaBa HEOAHOPA30BO 3axMLAAN B
CY4,0BOMY MOPAAKY.

JleHep M. JItoACbKa FAHICTb: L0 MM PO3YMIEMO Nif, KTiAHICTION, K NFOANHOIO» Ta KIHOACHKOO FAHICTION ?:
maTepiann MiKHapoOAHOro HayKOBO-NPAKTUYHOro cemiHapy «JltoacbKa rigHicTb y npasi HimeuunHu,
Monbuii Ta YKpainu». Kuis, 10-11 xosTHA 2016 p. / Bianos. pea. b. Wnoep. K., 2016. C. 75.
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Cnig, TakoXK 3a3HaumTK, Wo ctatra 1 OcHoBHOro 3akoHy ®PH pasom 3i
cTaTTeto 20 MatoTb «rapaHTikO BIYHOCTI» — NMOMOKEHHA LMX CTaTeN 3a KOoA-
HMX YMOB He NiANAratoTb 3MiHi.

3a KoHCTUTYUIE YKpaiHKM FiAHICTb NHOAMHM O4HOYACHO € i 3acagHNYMm
NPUHUMIOM, | NPAaBOM NOAMHW. 3rigHO 3i cTaTTeto 3, AtoaMHa Ta il rigHICTb
BM3HAOTbCA HAMBMLLO LIHHICTIO, @ BiANOBIAHO A0 CTaTTi 28, KOXKEH Ma€E
NpaBo Ha NoBary A0 MOoro rigHOCTi. 3ano4aTKOBaHWM 3apyDiKHUMM KOHCTU-
TYUIMHUMK CyAammn AOCBIA, 3aXMUCTy NOACBKOI FigAHOCTI Ma€ CTaTM MeToa0-
NOTiYHMM OpieHTUPOM i ana KCY Ta cyais 3aranbHOT OPUCOMKLIT YKpaiHu.
Hapasi 3 ynpoBaaXeHHAM iHCTUTYTY KOHCTUTYLMHOI CKaprn i 36inblueH-
HAM CMpaB i3 3aXMCTy KOHCTUTYLLIMHWX NPaB JOAMHU YCBIAOMIEHHSA LLbOrO
€ 0C06/IMBO BaXKAMBUM. Ane yKe Tenep MOXHa HaBeCTM NPUKNALM PilleHb
KCY, B AKUX NPOCTEXYEMO BMXiAHE 3HAYEeHHA NHOACHKOI riaHOCTI. Tak, y
cnpasi Ne 1-33/99 Big 29 rpyaHa 1999 poky Npo cMepTHY Kapy HeBsiaAdiNnb-
He NpaBoO MOAMHM Ha *KUTTA Cya 3aXMLLaB Y KHEPO3PMBHOMY MOEAHAHHI 3
il NPaBOM Ha NOACLKY TiaHICTb». YiTKiwe nosuuito KCY woao 3MiCTOBHO-
ro HanoOBHEHHA NtOACHKOT rigHOCTI ByN0 cOOPMyNbOBAHO B pilleHHI Bif, 22
TpasHaA 2018 p. No 5-p/2018: «nt0ACbKY TiAHICTL HEOBXiAHO TpaKTyBaTK AK
npaso, rapaHToBaHe cTaTTeto 28 KoHCTUTYLIT YKpaiHu, i AK KOHCmumyuyiliHy
YiHHicMb, AKa HANOBHIOE CEHCOM Nt0ACbKe DyTTA, € GyHAAMEHTOM A4 YCiX
IHLWMX KOHCTUTYLIMHUX NPaB, MipUIOM BU3HAYEHHSA iX CYTHOCTI Ta KpUTepi-
€M [IONYCTUMOCTI MOX/TMBUX OBMEKEHb TaKMX NPaB» .

MAHICTb NOAMHU — NMOHATTA HaraToacneKkTHe, Lo OXOMJIE 3abopoHy
NPUHWKYBATK, NepecnifyBaTh, 3HeBaKaTh ocoby; 3a60pPOHY HENOACLKOro
NOBOAMKEHHSA 3 HEtD; NMPArHEHHA YNHUTM TaK, WO 3aB¥K/AM PO3rNAAATK iH-
WKX NtoAeNn AK Lini, a He AK 3acobu (KaTeropuuHuin imnepatus |. KaHTa);
3a60pOHY BUKOPUCTaHHA Nt0ANHM (6e3 1T 3roam) AN HayKOBUX, MeaUYHNX
YW HLWKMX AOCNIAIB; 3aXMCT YecTi ocobu, NpaBO Ha AKMI BOHA Mae i nic-
NA CBOEi cMepTi; 060B’A3KOBY NoBary 0 NPMBaTHOI Chepm HKUTTA NOANHM
Ta il NpaBoO Ha 0COBUCTICHMIA PO3BUTOK TOWO. Mpo BaraTorpaHHICTb Nto4-
cbKkoi rigHocTi nuwe 1 CtaHicnas LeB4yk, AKa, Ha MOTO AYMKY, 30Kpema,
OXOM/tOE «CBODOAY AK MOXKAMBICTb BiIbHO AIATW BiANOBIAHO A0 BAACHOI
BOJi; AOCTaTHIM PiBEHb KUTTA, SKMN 3abe3nedye rigHe icCHyBaHHA JtOAN-
HW; MOXAMBICTb BUOOPY B [IyXOBHIN Ta iIHTENEKTyanbHi chepi; MOKAMUBICTb
bopMyBaHHA BNACHOTO CBITOMAZLY Ta AlyXOBHOMO CBIiTy; acnekT 6e3neku i
3aXMLLEHOCTI IOAMHM Bif, NOcAraHb Towo» ™.

PiweHHsa KoHctuTyuiHoro Cyay Ykpainu Big 22 TpasHa 2018 p. Ne 5-p/2018. URL: http://www.ccu.gov.ua/
novyna/uhvaleno-rishennya-konstytuciynogo-sudu-ukrayiny-no-5-r2018 (nata 3sepHeHHs: 24.04.2021).
LLleBuyk C. JTroacbKa rigHicTb Y CMCTEMI KOHCTUTYLiMHUX LiHHOCTEN. [paso YkpaiHu. 2018. Ne 9. C. 29.
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Tak, KaTeropia AOACLKOI MAHOCTI, AKa BUHMKaNA AK MopanbHa 1 dino-
codcbKa iaen, HUHI € NPaBOBOLO LHHICTIO, MPUHLMNOM NPaBa, AKepesom
Npas NOAMHM 1 OKPEMUM CYD’EKTUBHMM NPABOM, fiKE NiANATAE CYA0BOMY
3axucTy. BoHa cTana Axepenom i 0b6’eAHYBaNbHOKD NAHKOM BCiX NpaB Nto-
OMHK, aKi € 11 BUpasHMKamK Ta 3acobamu peanisauii. Yepes baratorpaH-
HICTb NOACHKOI MiAHOCTI AaTW T BUSHAYEHHA HAATO CKAaAHO abo XK y3arani
HEMOX/IMBO. KoxKHa NtonHa 1 opraHu Bnaam 30608’A3aHi y CBOIX Aiax Ke-
pyBaTMCA YCBIAOMJIEHHAM NOBarM A0 NOACLKOI MAHOCTI, @ KOHCTUTYLiAHI
CyAM — BUKOPUCTOBYBATM LiHHICHY CYTHICTb /ItOACBHKOI MAHOCTi AK OCHOBHMUIA
MeTOA0N0rYHWI NiaXiay Nifg Yac po3rnaay cnpas.

3.2.2. HeBiguy)XyBaHiCTb i HEBIAAINbHICTb NPaB NOAUHU

MpaBam NOOMHU BNACTUBA HesiduyxcysaHicms Ta HegiddinbHicmb ™",
Lle o3Havae, WO nNpasa NOAMHM MAOTb NPUPOAHE NOXOLAMKEHHA, HaNeXaTb
NIOAVHI Bifi HAPOAMKEHHSA, [lep:KaBa /NMlle BU3HAE Li NpaBa M CTBOPIOE
CAPUATANBI YMOBW AN1A iXHbOI peanisauii. BU3HaHatOTb NpaBa AtOANHN 3a-
3BMYaN Yepes IXHE KOHCTUTYLNHE 3aKkpinaeHHs. OgHaK AepXaBa He MoXKe
M He NOBMHHA PO3MOPAAKATMCA MMM NpaBamn. Hi aeprKaBa, Hi Byab-XxTO
iHWWI He BNpaBi N036aBMTK NOAMHY ii NpaB. [epaBa 3a byab-aKUX yMOB
He YNOBHOBaXKeHa CKAaCOBYBATW rapaHTOBAHI KOHCTUTYLLIEKD OCHOBOMONOXK-
Hi NpaBa B 3aKOHOAABYOMY NOPAAKY, 6a Hinblie, UbOro He MOXKHa POBUTK
M Nig 4ac BHECEHHA 3MiH A0 KOHCTUTYLII. Came TakMI niaxia 3aknageHo B
KoHcTuTywii YKpaiHuy, wo siarsopeHo B cTaTTi 157: « KoHCTUTYLIA YKpaiHK
He Moe ByTM 3MiHEeHa, AKLLO 3MiHK NepeabayatoTb CKacyBaHHA Y obme-
*KeHHA Npas i cBOOOA NOANHM | TPOMAAAHMHA...». [lepeBipAe, UM AOTPUMY-
FOTbCA LUbOro NPUHLMMY Nif Yac BHECEHHSA 3MiH A0 KOHCTUTYLIT, KOHCTUTY-
LinHKIM Cya YkpaiHu: BepxoBHa Paga YKpaiHK Ma€e npaBo BHOCUTY 3MiHN [10
KoHCcTUTYLT YKpaiHK nvile 3@ HasBHOCTI BUCHOBKY KoHcTuTyuiiHoro Cyay
YKpaiHu WoAao BianoOBiAHOCTI 3aKOHOMPOEKTY NPO BHECEHHA 3MiH A0 KOH-
CTUTYLIT YKpaiHM BUMOram LIUTOBAHOI CTaTTI.

HemMoIMBICTb CKACyBaHHA KOHCTUTYLLIMHMX MpaB AOAMHU HANEKUTb
[0 3acafHnuMX nonoxeHb KOHCTUTYLIT YKpaiHn: «KOHCTUTYLiINHI npaBa i
cBOHOAM rapaHTYOTbCA | HE MOXYTb OYTM CKACOBaHI» — igeTbCsA B YaCTUHI
Apyrin ctatti 22 KoHcTuTyuji.

[pyroto BUMOroK € HEMOK/IMBICTb 0OMEXKYBATW NpPaBa JIOAMHM Nif Yac
YXBaJIeHHA 3aKOHiB: «[1py NPUNHATTI HOBUX 3aKOHIB ab0 BHECEHHI 3MiH A0

"V TekcTi KoHCTUTyLii YKpaiHuW, AK | B 0QiLiMHMX TEKCTAX HU3KM MiXKHAapPOAHO-NPABOBMX AOKYMEHTIB,
BXMBAOTb TEPMIH «HEBiA EMHI NpaBay, Lie C/I0BO He BNACTMBE YKPATHCbKiM MOBI, TOMY 1A0ro cnig 3ami-
HUTU Ha «HeBiAAINbHI, HEBiAYYXKyBaHi NpaBa».
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YMHHMX 3aKOHIB He [OMYCKAETbCA 3BYXXEHHA 3MICTy Ta 06CAry iCHyrumMx
npaBs i cBoboa» — YacTmHa TpeTa cTatTi 22 KoHcTuTyLil YKpainu. LWoao iH-
WKMX HOPMATUBHO-NPABOBMX aKTiB (HanpuKnag, ykasis Mpe3unaeHTta YKpai-
HK, nocTaHoB KabiHeTy MiHicTpiB YKpaiHu), To peryntosaTu npasa AtoanmHu
UMMM (NiA3aKOHHUMM) aKTaMK He MOXHa . Lle € BMKAKOUYHO npeporati-
BOIO 3aKOHO/aBY0i BNAAN: «BMK/AOYHO 3aKOHaMM YKpaiHM BM3HAYaOTbLCA
npaBga i ceoboaAM NMOAMHM | FPOMAAAHMHA, rapaHTii uMx npas i ceobos,; oc-
HOBHi 060B’A3KM rpoMaaAHNHAY», — ineTbcs B cTaTTi 92 KoHCTUTYLT YKpaiHw.

HesiduyxcysaHicms npaB 03Hayae, WO AOANHA HE MOXe nepesasaTy
CBOI NpaBga iHWiM 0cobi 1 He MoKe NpoaaTH ix. | HaBiTb AKLLO MNOTETUYHO
YABUTK, LLO Taky yroay byae yKnaZeHo — BOHa He CTBOPUTb KOAHWMX Npa-
BOBMWX HaCNiAKiB, a, OTXKe, byae HikuemHoto. Hanpuknag, sKuwo subopelb
NpPoAa€e CBOE NPABO roN0cy — iHWa 0coba He MOXKE HUM CKOPUCTATUCA, OT-
PUMaBLUM ABa rofocu. TaKi AiT opUANYHO HEMOXKNMBI.

3.2.3. PiBHO3HauHicTb, B3aEMOMNOB’A3aHiCTb, B3AEMO3aNEXHiCTb i
HEeBUYEPNHICTb NPaB NIOAUHU

PiBHO3HaYHICTb NpaB NKOAMHM MONATAE B TOMY, WO AS1A CTBOPEHHA Tij-
HUX YMOB Ti }KMTTA HeobXxiaHMMM € BCi NpaBa. HesanexHo Big Toro, nos’s3a-
Hi BOHM 3 TPOMaAAHCBKUMM, MONITUHHUMM, EKOHOMIYHUMM, COLLIaNIbHUMM
UM KyNbTYPHUMM noTpebamu, yci npaBa MOAMHU MatoTb OJIHaKOBMIA (piB-
HO3HaYHMI) CTaTYyC | He MOXKYTb BYTU PO3TallOBaHi B iEpapxiyHOMy nopsaa-
Ky. [1pO HEeZONYCTUMICTb PaHXyBaHHA MNpaB AOAMHKU, OKPIM 3rajyBaHOol
BXKe BigeHcbKoi aeknapalii Ta Mporpamu ain 1993 poky (niaposain 1.2.2),
HAroNOLWEHO TaKOX Y HM3LI IHLWMX MiXXHapPOAHO-NPABOBUX JAOKYMEHTIB, AKI
4aCTO BMKOPWUCTOBYKOTb PA30OM i3 TEPMIHOM «HEMOAINbHICTbY Mpas Atoam-
HW: pekoMmeHaauiax MapnameHTcbkoi Acambiel Pagy Esponu, pe3ontoLisx
feHepanbHoi Acambiei OOH Towo. 3o0kpema, Pesoniouia 41/117 leHepanb-
Hoi Acambnei OOH Big 4 rpyaHa 1986 poKy 3acTepirag, WO «PO3BUTOK i
3aXMUCT OAHIEl KaTeropii NpaB HiKO/IM He MOXKyTb OyTK NigcTaBoto abo BU-
npaBAaHHAM A1A 3Bi/IbHEHHA AEpPXaB Bif, PO3BMUTKY Ta 3aXWUCTY IHLIKX
npas»”. Takuit niaxig, (BiH OTPMMaB Ha3BY MPUHLMN HENOAISILHOCTI) LiIKOM
JIOTIYHWMI, OCKIi/IbKM 3anepedyeHHsa OfIHOro MnpaBa HEeoAMIHHO nepellKo-
YA€ 34iMCHEHHIO iHWWX NpaB. Hanpuknag, NpaBo Ha XKUTTA HE MOXKe ByTn
3abe3neyeHe H6e3 peanisalii NpaBa KOXKHOTO Ha HaNEXHUI PIBEHb KUTTA.

Pe3ontouin 41/117 leHepanbHoi Acambnei OOH Big, 4 rpyaHs 1986 poky. URL: https://zakon.rada.gov.
ua/laws/show/995_303#Text (aaTa 3BepHeHHsA: 24.04.2021).

162



CBOEO 4eproto, Lie NpaBo He MOXKHa peanisoByBaTH, ITHOPYHOYM iHWI Npa-
Ba, 30KPEMa NPaBo Ha OXOPOHY 340Pp0B’A abo NpPaBo Ha OCBITY.

MpaBa AtOAMHM AK i iXHi 3MICT, € MPOAYKTOM iCTOPUYHOIO PO3BMUTKY.
[o Toro K 3'ABNAIOTLCA HOBI NPaBa, a HasfBHI NOCTIMHO BAOCKOHANIOHOTHCA
3aBAAKM AiANBHOCTI Pi3HOMAHITHMX NMPaBO3aXMCHUX OpraHisalii, MmixHa-
POAHMX i HALiOHANbHWUX YCTaHOB, BOHW HE BUYEPMNYIOTLCA HOPMATUBHOK
dikcaujeto. Baxkamee 3HayYeHHA B LIbOMY MPOLIECI MatoTb CY/10Bi OpraHu:
€BpONENCLKNIM cya, 3 Npas JOAMHN Ta KOHCTUTYLiIAHI Cyau, AKi Yepes npa-
BO3aCTOCYBaHHA M TIyMa4yeHHA NpaB HePIiLKO «BiAKPMBAOTb HOBI MpaBa».
KaTanor npaB 3anMwaeTbea BiakpmuTum. Lito igeto 3aknageHo 1y KoHCTUTy-
LiT YKpaiHKu: «npaBa i cBO60AM NIOAMHM Ta TPOMAAAHWMHA, 3aKpiNAeHi LiE
KOHCTUTYLEID, HE € BUYEPNHUMWNY, — iAeTbCA B CTaTTi 22. 3BiACK BUNAMU-
BaE€ LLLe O4HA BaXK/IMBa O3HaKa NpaB JIIOAMHW — Hegu4yeprHicms. BoaHovac
OCHOBHMI 3aKOH YKpaiHM He BM3HAYaEe KpPUTEPIiB, 3a AKMMM MOXKHa 3apa-
XOBYBaTW BiANOBIAHI 6n1ara 40 HOBWUX NPaB MHOANHM, AKI HE BUYEPNYHOTHCA
nepenikom YMHHOI KoHCTUTyLil. OCHOBHI 3aKOHU AEAKUX IHWKX OepiKaB
3aMMaloTb WOA0 LbOro YiTKily nosuuito. Tak, HanpuKkiaa, BiAnoBigHO A0
ctatTi 10 KoHcTuTyuii EcToHIT: «epepaxoBaHi B LbOMy po34ini npasa, CBO-
60aM 1 060B'A3KM HE BMKIOYAIOTL iHLWIKMX NpaBs, cBoboa Ta 060B’A3KIB, L0
BMNANBAIOTL i3 CyTi KOHCTUTYLIT abo y3roaKytoTbca 3 Heto i BianosigatoTb
NPUHUMNAM AACBKOI TAHOCTI, couiaNbHOI Ta AEMOKPATUYHOI NPaBoOBOI
aeprasm». O4eBMAHO, TAKMIN NiAXid MOXHA BUKOPUCTATU M Nig vac TAyma-
YeHHA Npunucis cTaTTi 22 KOHCTUTYLIT YKpaiHW.

3.2.4. YHiBepCcaNbHiCTb NpaB NOAUHMU: iICTOPIA | CYy4aCHICTb

Jltoaei y BCbOMy CBiTi 00’€iHYE Te, O, 32 CBOEID MPUPOAOID, BOHU €
NOAbMM, ONA KOXKHOTO LiHHUM € MOT0 KUTTA, BaXKaHHA KUTU B NPUCTON-
HWX YMOBAX i KOPUCTYBATMCA BCiMa cBOOOAaMU. YHIBEPCabHICTb HOACHKOI
npMpoAM 3yMOB/IOE YHIBEPCANbHICTb NHOACBKMX NMPaB — YCi A0AM HApOoA-
XKYHKOTbCA 3 0AHAaKOBUMM NPaBaMm, AOTPUMAHHA AKX MAE rapaHTyBaTu Jilo-
OMHI xo4a 6 MiHIManbHUI piBEHb XUTTA. KoHLUEenLis yHiBepcaabHOCTI Npas
JIOANHU I'PYHTYETLCSA Ha TPAAMLIMHUX NONOXKEHHAX dinocodii npupoaHoro
npaBa, WO CTa/la OCHOBOK MIXXHAPOAHOrO MpaBa B rafaysi Npas AOAMHU.
[MoBary A0 nNpaB NHOAMHW YTBEPAUAM AK OAMH 3 NMPIOPUTETHUX NMPUHLMNIB
MiXXHApOAHOro Npasa 3 yxBaneHHAM CtaTyTy OOH 1945 poky.

|ae€eto yHiBepCanbHOCTI NPaB NHOANHU MPOHMKHYTI OCHOBHI MiXXHaPOAHI
aKTM Npo npasa HoAMHN. 30Kpema, B 3aranbHilt Aeknapadii npas NtoaAMHN
(1948) 3a3HaueHo: «Yci NoAn HaPOAKYOTLCSA BiIbHUMM Ta PIBHUMM Y CBO-
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i rigHOCTi Ta NpaBax», a Npaga, NporonolweHi [leknapalieto, MatoTb Hasle-
KaTW KOXKHIM ntoauHi. Yci aepkasu patudikyBanu LIOHaMMeHLe oaMH, a
80% nep:kasB — 4yoTMpmM abo Binblie OCHOBHMX AOrOBOPIB 3 NPaB AOANHM,
LLO € peanbHUM BUABOM iXHbOI yHIBEPCa/IbHOCTI.

HWHI BCi KpaiHW BM3HAAW iCHYBaHHA NPaB NOANHU, OAHAK, MUTAHHA YHI-
BEPCA/IbHOCTI MPaB NOAMHM BCE WE NNLLAETbCA ANCKYCIMHMM 1A OKPEMMX
[ocnigHWKIB. Ha npoTusary Teopii yHiBepcaniamy, BUHMKAA TEOpPIia Ky/b-
TYPHOrO PEeNATUBI3IMY, NPeACTaBHUKM AKOT B KOHTEKCTI Teopii Npas ItogMHN
BBAXKalOTb, L0 MICLLEBI KYNbTYPHI TPaAMLUiT AeTePMIiHYIOTb iCHYBaHHA Npas
NOAMHM, CaMa i4eA NpaB NOLAMHM — NAi4 3axi4AHOT KyAbTypKu, @ TOMY HE € Op-
FaHIYHOM ANA IHWMKX KYAbTYP i UMBINi3auin. MpUXMAbHUKK YHIBEPCANbHOCTI
npas NOAMHN BU3HAKOTb HAABHICTb MEBHWX 3arajibHUX CTaHAAPTIB NPaBs /1to-
AVHM, O 3aCTOCOBYIOTb Y BY/Ab-AKOMY CYCNiNbCTBI. IXHA NO3MLiA 380AUTbCA
00 TOro, WO nNpasa JAto4NHU He € NPOAYKTOM OAHIET KyAbTYpH, a BiANOBIAHI
CTaHAApPTX BMPODOAeHi B pe3ynbTaTi 3yCub YCiel MiXKHAapOAHOT CNiNbHOTK.

BianosiaHo A0 3aranbHOI AeKnapal,ii npaB AOAMHU 1 iHWNX MiXKHapPOA-
HWX aKTiB, NPUCBAYEHMX NpPaBamM NOAMHKU, NPaBa JOANHU MOBUHHI ByTK
YHIBEPCANbHMMM, OCKI/IbKM BOHW HanexaTb YCiM NH0AAM Yepes iXHIO -
CbKy NPUPOAY, IX 3aCTOCOBYIOTb MOBCIOAM 1 A0 BCiX OAHAKOBOI Mipoto. [o
TOro * A0CNIAHWKM HEOAHOPA30BO 3BepPTa/IM yBary Ha Te, LLLO B MPOLECi 3a-
CTOCYBaHHA B Pi3HMUX MPaBOBMX Ky/AbTypax 3ara/ibHOBM3HaHI NpaBa Atoau-
HW MOXKYTb HabyBaTW BiAMIHHOI iHTepnpeTaL,i iXHboro amicty. Hanpuknaa,
Tpaauuil WoA0 CTaHOBMULLA KiHKM, PO3YMIHHA CNpaBei/IMBOCTI, PiBHOCTI
B HaraTbox iCNaMCbKMX KpaiHax He BiAMNoBiAAlOTb YABAEHHAM EBpPONENnLA.
Maitske BCi KpaiHu, NiaaasLInMch BNAWBY 3arajibHOCBITOBMX TEHAEHLN, 3a-
KPiNUAK y CBOTX KOHCTUTYLLIAX KaTasor Npas NOANHKU, nependadyeHuin mix-
HapOAHMMMN aKTaMM, afe He BCi 3 HMX 3aMMatoTb OJHAKOBE MicCLle B CUCTe-
Mi LiHHOCTeM Ta NpaB cycninbCeTBa. BianosiaHo, B pisHMX NpaBOBMX CiMm’AX
chopmyBanoCh CBOE HauyeHHs 3MiCTy NpaB AAMHU Ta CTaHAAPTIB IXHbOTO
3aXMCTY, WO CNPUYNHUIO YXBAJIEHHA PEriOHaIbHUX aKTiB 3 MpaB Nt0AMHU Ta
CTBOPEHHA perioHa/ibHUX MeXaHi3MiB IXHbOro 3ax1CTy. YHiBepcaniam npas
JIOAMHM OHOYACHO MPUMNYCKAE MJIOPaNi3mM IXHbOrO CMPUNHATTA, iHTEp-
npeTau,ii cnocobis «BOYA0BYBATUCA» Y Pi3HI KYJbTYPU 3 HECXOKUMU TPAAN-
LIAMM 1 LiHHOCTAMK .

lLle AMepuKaHCbKa aHTPOMO/OrYHA acoujalis nig 4ac po3pobaeHHA

3aranbHOT Aeknapauii npas AtoamHn 1947 poKy HaronowyBana Ha TOMY,
WO OCOBUCTICTb NMOAMHU MOXKe PO3BMBATUCA AWLE 3 MOrAAAY KyAbTypu

Tnyxapesa /1. N. YHUBepCcasbHOCTb U COLIMOKYNLTYPHBIN PenaTMBM3M npas yenoseka. [Tpaso u npasa
yenoseka. CHOPHUK Hay4HbIX TPYAOB topuamndeckoro pakynsteta MAMY. KH. 5. M., 2003. C. 24-38.

164



CBOro cycninbcTea. oBeniHKy NtoaUHMW, il yABAEHHA, NParHeHHsA, LiHHOCTI
bopmytoTb MOrNALM COLyMY, B AKOMY BOHa »KMBe. JTloaMHa peanisye CBOO
0COBUCTICTb Yepes CBOIO KyNbTYpPY, 3BiACK NoBara [0 iHAMBIAYyanbHUX Bia-
MiHHOCTEl NoTpebye NoBarK KyNbTyPHUX BigMIHHOCTEN .

OcobAnBO BMPaA3HO Taki BiAMIHHOCTI BUABAAKOTLCA B PI3HWUX penirisx.
JltoamMHa NpoXoAnMTb NPOLLEC Coujani3alii BcepeamHi penirii, Tomy penirin-
HWM Niaxia A0 PO3yMiHHA NPaB NOAMHM, L0 € YaCTUHOK BAACHE PenirinHoi
AHTPONOJIOTIT, OXON/IOE «TPAKTYBAHHA CYyTHOCTI HOANHW Y CBITAI 4OrMaTH-
KW TI€T YM iHWOI LEePKBU» Ta AOCAIAKYE BOXKECTBEHHY NPUPOAY /IHOACBKOrO
iHamBiga™ . Aoyke peniris, Byayum nos’a3aHa 3 ycima CcoLiaibHUMM iHCTUTY-
TaMu, 30Kpema 3 NPaBoOM, BMIMBAE Ha HbOTO Yepes GOpMyBaHHA CyCninb-
HOi CBIAOMOCTI 1 MOPa/IbHOCTI.

LLi 7 IHWIi YMHHWKM CNPUYMHUAN HAABHICTb PI3HUX, HEPIAKO NPOTUAEXK-
HWX, MOMNAAIB WOA0 PO3YMIHHA NPaB AOAMHM, | CTaNAM NPeaMETOM NanKMX
OMCKYCiM Ha cTaii obroBopeHHs 3micTy 3aranbHoi AeKknapallii npas atoan-
HW. Mig yac po3pobsieHHA Ta NignncaHHA 3arafbHOT AeKiapaLii npas /to-
OMHK TT TBOPL BUPILLMAM ODMEKMUTUCH KaTasloroOM NMpas IOANHK, He Haaa-
to4M i NONONKEHHAM 3ara/ibHOOO0B I3KOBOr0 3MicTy. [yKe 6arato AUCKYCil
6yN0 HaBKOIO Nepeniky Npag, AKi Mann BBIMTM A0 il TEKCTY. 3axiaHi AepKa-
BM XOTi/IM AoAaTu Ao Jeknapalii aniie rpomaaaHChKi 1 NoaiTUYHI npasa Ta
cBoboamn, Toaj Ak PaaaHcbKknin Coro3 1 iHLLI coLianicTUYHi AepKasmn Hanons-
raav Ha HanoOBHEHHI 11 3MICTYy EKOHOMIYHMMMK Ta Couia/ibHUMK Npasamu. 3
ornaay Ha po3biKHOCTI NO3ULN, AeAKI KpaiHX yTPUManuca Bia nianucaHHA
Hdeknapauii — ue npeactaBHMKM PagaHcbrkoro Cotosy, YkpaiHcbKoi PCP, bi-
nopycekoi PCP, Monbui, Yexocnosavumnu, Korocnasii, CayaiscoKoi Apasii Ta
MNisaeHHoi AbpuKkn. MNisaeHHa AdpuKa He NnpueaHanaca Ao [eknapadji, 30-
Kpema, yepes HasaBHy cncTemy anapTeiay, CayaiBcbka ApaBia Hacamnepes,
yepes cTatTio 18, AKa MICTUTb MONOXKEHHA NPO Te, O KOXEH MA€E NpaBo
«3MiHIOBATW CBOIO penirito abo nepekoHaHHA» i cTaTTio 16, Wwo nepenbayae
PIBHICTb Y LWOBHMX BiAHOCKHAX.

OauvH 3 aBTOpIB 3ara/sbHOI AeKnapaLii NpaB AOANHM, BIAOMUI NiBaH-
cbknit npodecop Lapnb Manik, Tak oxapakTepusyBsas ii 3micT: «[ekna-
paLis € CKAaZHUM MPOAYKTOM YCiX KyAbTYP Ta Halin, Aki ob6’eaHanm ceoto
MyApicTb i 6ayeHHA. ATNaHTUYHMIA CBIT HAaNoAATaB nepLl 3a BCE Ha rpoma-
OSHCbKMX, MOMTUYHMX M 0cOBUCTUX cBODOAAX; PAAAHCHKMIA CBIT 3axXMLLAB

. American Anthropologist, NewSeries, Vol. 49. No. 4. Part 1 (Oct. — Dec., 1947). P. 541.

- lyauma [. A. Npaui /lbBiBcbKoi nabopaTopii npas toAnHM | rpoMaaaHnHa HayKoBO-40CAIAHOMO iIHCTUTYTY
AepKaBHoro 6yAiBHULTBA Ta MiCLLEBOrO CamoBpsALyBaHHA AKasemii NpaBoBMX HayK YKpaiHu / peskon.:
M. M. Pa6iHoBuuY (ronoB. pea.) Ta iH. Jlbeis: Kpaii, 2009. C. 161.
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E€KOHOMIYHI Ta coujanbHi NpaBa; SAaTMHOAMEPUKAHCBKMIA CBIT NiKAyBaBCA
NpO BEpPXOBEHCTBO NPaBa; CKaHAMHABM HAaroAoLWYBa M Ha PiIBHOMPABHOCTI
cTaten; IHAis Ta Knutai BUCTynanmn 3a HeAMCKpMMiHaLito, 0ocobamBo CTOCOB-
HO NPUTHIYEHUX, CNaBKO PO3BUHEHMX | BPA3/IMBMX, @ TaKOXK 0Cc0BAMBO BynK
3aljikaB/ieHi B NpaBi Ha OCBITY; Ti, XTO MA€E NepeBa*kHO PEeNiriMHUn CBiTo-
FA4, XOTiNM 3aXMCTUTK PenirinHi ceoboamn»”.

Tomy KaTanor npa., WO MIiCTUTb 3ara/ibHa AeKaapaLia npas JAO4NHU,
CTaB pe3y/bTaTOM TPUBAMX AMCKYCIM Ta JOCATHYTOrO B HENErknin cnociob
KOMMpOMicy. 3 yxBasneHHAM [JeKknapauii ANCKYCIT MiXK NPUXUMABHUKAMWN AOK-
TPUHW YHiBEPCANi3My M KyABTYPHOrO PenaTuMBiaMy He npunuHuamnca, Ha
6inblie, Habynn Hosux 0bepTiB.

Cnig 3a3HaYmTH, WO YHIBEPCANbHICTb NPAB NOAUHU XOLHUM YAHOM He
3arposKye OaraTOMaHITHOCTI Ky/AbTYpPHUX BigmiHHOCTeN. lNpaBa /OAMHM,
AKI MICTATb OCHOBHI MIXXHAPOAHI aKTX 3 NpPaB JIDAUHW, NOBUHHI CTaTU Mi-
HIMaNbHUMUK CTaHZAPTAMU KUTTA NOAMHW. 3araiom, MiXXHapoaHe Npaso
NO3UTUBHO CTaBUTLCA /10 30epeXKeHHA KyNbTYPHOrO 1 peniriiHoro 6arato-
MaHiTTa. OQHaK, AKLWO 3BMYaEBi abo peniriiHi HOpMK BUKOPUCTOBYHOTb Ha
WKoAy MOAMHI, HanpMKNaa, TaK 3BaHi «WKiANAMBI TPAAMUiIAHI NPAKTUKM» —
3BMYai, LLO NOCAratoTb Ha 3/10P0OB’A MOANHK: 00pAAM iHiuiaLuii B 6araTbox
KpaiHax AQpPMKK, paHHI NPUMYCOBI WABK ToWo — iX CNig BUKOPIHIOBATH.

MeBHi BiAMIHHOCTI MOXYTb BUHMKATM M Ha HalLioHanbHOMY piBHi. Ha-
npuKnag, B IpfaHAaii KaTo/IMUM3M MA€E BaK/IMBE 3HAYEHHSA Y GOpPMyBaHHI
NOrNAAIB HACENEHHS, WO HEe MOMI0 HE MO3HAYMTUCA Ha 3MICTi 3aKOHOAaB-
cTBa. Y KoHctuTyuii lpnanaii 1937 poky BTiNEHO PUMO-KATOIULBKI penirinHi
LwiHHOCTI. [loHenaBHa KOHCTUTYLIA MICTMIA NOJIOXKEHHA NPO Te, WO «aep-
’KaBa BM3HAE NPaBO Ha UTTA HEHAPOAKeHOro...» (cTaTTa 40), Wo 3yMoB-
JIl0BaI0 3a00POHY WITYYHOrO NMepepmMBaHHA BariTHOCTI, HaBiTb Yy pasi me-
OMYHMX NoKa3aHb. Lle nonoxeHHA Byno ckacoBaHo Nia vac pedepeHaymy
2018 poKy. Y KOHCTUTYUT UMM HOPMY, AKA 3aKPINAKOE, WO «KiHKa il A0-
MaLLHIM }UTTAM 3iCHIOE NIATPUMKY AeprKaBi, 6e3 sKoi He MOXKHa AoCsAr-
TW 3aranbHoro bnara» (ctatra 41.2), Wo cynepeuntb NPpUHLMUAY reHaepHOT
piBHOCTI. CtatTa 41.2 KoHctuTyuji lpnaHaji Ha vac 1i yxBaneHHa Bigbusana
CTaB/IEHHA A0 XIHOK, WO i1t0CTPYBa/Io TOAILHIO NOWMPEHyY AyMKY Npo Te,
O LiHHICTb *KiHKM OBMEXKYETLCA BEAEHHAM JAOMALLHbOrO rocnoAapcTsa, i
O AeprKaBa Mmae 3abe3neunTu ii camopeanisauito came Tam. OfHaK norna-

Address of Ambassador Charles H. Malik, former President, United Nations General As-sembly and former
Chairman, Human Rights Commission, United Nations, at the openingplenary session of the Conference
of Non-Governmental Organizations in Observance ofthe 25th Anniversary of the Universal Declaration
of Human Rights, UN Headquarters, NewYork, 10 December 1973.
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[V CYCNiNbCTBA 3 YaCOM 3MIHWIUCE, TOMY YPAZ NAaHYE NPOBECTU pedepeH-
OYM 3 LLbOro NpMBOAY Ta BHECTM BiANOBIAHI 3MiHM 40 OCHOBHOIO 3aKOHY
y pa3si NPUUHATTA CXBasibHOTO pilleHHsA Ha pedepeHaymi. [lo 1995 poky B
KpaiHi 6ynn 3a60poHeHi po3nyyeHHs, a EBPONENCbKUIA CyA, 3 NPaB NOAMHM
YXBa/tOBAB PillEHHS, 33 AKMMM 3aD0POHY PO3/1yyeHb B lpnaHaii BU3HaBaAM
TAKoo, IO He cynepeunTb EBPONEnchKid KoHBeHLIT (cnpaBa «1OHCTOH
npoTtu lpnaHaii»). | nnwe 1995 poky BHeCeHO 3MiHK A0 KoHCTUTYLIT IpnaH-
Aii 1 CKacoBaHO CTaTTHO, WO 3abOPOHANA PO3NYYEHHA, O4HAK MOro npoue-
[ypa BCe Le 3a/MLWAETbCA TPMBAOK Ta CKAAZLHOLK, NONPU yXBaseHi Ha pe-
bepeHaymi Ta BHeceHi B 2019 poli yeprosi 3miHM A0 KoHcTUTyLiT Ipnanaji.

Mpo Te, Wo UiHHOCTI, YTiNeHi B OCHOBHMX aKkTax 3 NpaBs At0AMHW, CMPUA-
MatoTb YCi KpaiHW CBiAYaTb YMMaNo GpakTiB MPOHMKHEHHSA iXHiX inen HaBiTb
y TaKi KOHCepBaTMBHI Aepxasu, Ak Cayaiscbka Apasia, ae 2015 poKy XiH-
KM OTPMManM NpPaso roflocy 1M npaBo KepyBaTh aBToMobinem, 2019 poky —
NpaBo OTPUMYBATM NACNOPT i NOAOPOXKYBaTU Be3 L03BOY YONOBIKA-OMIKY-
Ha, CAMOCTINHO PEECTPYBATU HAPOLKEHHA AUTUHM, WO i PO3ayyHeHHs.
TaKi 3aX0AM € 4YaCTMHOMK NPOrpamm KpoHNpuHUa Moxammena 6iH CanmaHa
3 nibepanisauii geaknx acnekTiB *KuTTA B CayaiBCcbKilt Apasii, 30Kpema sKi
CTOCYIOTLCA NPaB iHOK. Mepwi neai Katapy (weiixa Mosa), MopaaHii (Pa-
Hif anb-Abaanna) € akTMBHUMMN rPOMAACBKMMM 1 NONITUYHUMM AiSYKaMM,
3aBOOBA/IM 3BAHHA BIAOMMUX MOAHULb Ta AEMOHCTPYOTb CBOE HaKaHHA Ta
FOTOBHICTb iTW B HOIy 3 YacoMm. lNpuHUMN piBHOCTI AtoAel nepes 3aKOHOM
CNPUIHANO HaBITb TaKe KaCTOBO PO3LUAPOBaHe CyCcMiNbCTBO, AK iHAINCBHKE,
[e e HelaBHO HemMcaMMoto Byna piBHICTb HELOTOPKAHHOTO i3 Bpaxma-
HOM, A0 TOro K 1997 poky Bneplle npe3naeHTom IHAiT 6yno obpaHo napis
33 NMOXO4XKEHHAM (N03aBapHOBA KacTa HeAOTOpKaHHMX) Koyepin PamaHa
HapaaHaHa, Ta M TenepiwHIM Npe3naeHTOM IHAIT TaKoX € BUXOAELb Uil
KacTu. LLikaBo, Wo iHAiMCbKe CycniNbCTBO BM3HAMO PIBHICTb Nt0AeN Nepes,
3aKOHOM, BOAHOYAC i AaNi KePYETbCA KAaCTOBUMM HOPMamu B BaraTbox che-
pax LLOAEHHOrO XWUTTA. BU3HaHHA PIBHOCTI nepes 3aKOHOM He BMMarae
3peyeHHA BAaCHWX TpaauL,in.

Ta v ansa H6araTbox 3axiAHUX KpaiH, AKi BUCTYNaNM iaeMHUMM HAaTXHEHHN-
KaMu CTBOPEHHA 3aranbHOI AeKaapaLii npas AANHU, HM3KA 1T NONOXEHb
Byna BUNMUCaHa, Hadye «Ha BMPICT» . [18 eBPONENCHKUX AepKaB y Ti Yacu
ines npas MtoAMHU Byna TaKMM Ke BUKAMKOM, AKMM BOHA € HUHI Ans Aes-
Kux gepxa Asii Ta AbpurKN. Y LWKoAax Toro4acHoi EBponn 3acToCoBYBa/M
TiNecHi NoKapaHH#A, a 3aKOHM, Lo 3aDOPOHUAN BUKOPUCTOBYBATH iX, yXBa-

Jlo3iHbcKi K. YHiBepcanbHiCTb NpaB NOAMHM i BIAMIHHOCTI B KynbTypi, TPRAMLIAX Ta iCTOPMYHOMY AOCBIA.
URL: http://www.ji.lviv.ua/n21texts/lozinski.htm (nata 3sepHeHHs: 24.04.2021).
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NIEHO He TaK AaBHO: Hanpuknag, 8 Asctpii 1975 p., y HimewunHi 1983 p., a
B MMiBHIYHIM IpnanHaii 2002 poky. 1978 poky ECI/1y cnpasi «Tanpep NpoTm
BenukobputaHii» (Tyrer v. the United Kingdom) yxBanus pilleHHs, Wo Ti-
NNeCHi MOKapaHHA, AKi NPU3HAYaloTb 33 PILLEHHAM CyAy, € MPUHMMKEHHAM
NOACBKOI MiAHOCTI M NopyLwytoTb cTaTTo 3 KoHBeHLT. MalixKe B yCix KpaiHax
CBITY LWe AOHeaBHa 3aCTOCOBYBA/IM CMEPTHY Kapy.

HagiTb y CLUA, AKa B pelTUHIY HanAeMOKPaTUYHILLMX KpaiH CBiTy 3a-
MMana nepuwi no3uuii, y Ti YacK neranbHO iCHyBasa pacoBa cerperawis,
ag)Ke O0NEeHOCHe PIilleHHA, WO CTano «MOYaTKOM KiHUA» MOMITUKK paco-
BOi cerperauji byno yxsaneHe BepxosHum cypgom CLUA nunwe 1954 poky —
«Onisep bpayH Ta iHWi NnpoTn [lenapTameHTy OCBiTM micTa Tonika (Brown v.
Board of Education of Topeka).

BignoBigHoO, Ti HAMMEHLLI CTaHAAPTM NpaB JHOAMHK, 33 SKMMU BAANO-
cA AinTY 3roan, Ana 6iNbLOCTI KPaiH BUABUJIMC OPIEHTUPOM 1 €Ta/IOHOM,
AKOro noTpibHo aocArTv. MpaBo NpaB JOANHM 1 HUHI PO3BUBAOTb, Bif-
KpMBAtOUYM HOBI MpaBa Ta CTBOPKOHOYM HOBI CTaHAAPTM, WO BiAMNOBIAatOTb
notpebam CbOroAeHHs.

Y BigeHcbKin geknapauii Ta lNporpami i, yxeaneHin nig dac Bcec-
BITHbOT KOHdepeHL|ii 3 npas AtoanMHK 23 YyepBHA 1993 poky y BiaHi, 6yno
BM3HAHO, LLO «YyHIBEpCabHICTb Npas Ta cBO6OA MOAMHN € Be3cnipHOoO» —
NYHKT 1 Ta «BCi NpaBa NOAMHU € YHIBEPCANbHUMMW, HEMOLI/IbHUMU, B3a€E-
MO3a/IEXKHUMMN 1 B3AEMOMOB A3aHUMMN» — MYHKT 5.
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3.3. Knacngikania npas dil0qHHH

3.3.1. KpuTtepii knacuoikauii npas nrogmHu

KnacuoikysaTu npaBa Nto4MHN MOXKHa 33 6araTbMa KpUTepiamm, BOAHO-
yac nNoTpibHO Nam’aTaT NPO YMOBHICTb ByAb-AKOT Knackdikali, OCKiNnbKK
[0CUTb YaCTO MPOBECTU HIiTKY MEXY MiXK Pi3HUMM rpynamu nNpas At0gNHN
HEMO/IMBO, @ OA4HE 1 Te X CaMe MPaBO HepiAKO 3apaxOoBytOTb 40 Pi3HMX
rpyn. Hanpuknag, icHytoTb po36iKHOCTI B NiAXoAax LWOAO HaNeKHOCTI
npaBa BAACHOCTI: OAHI HAayKOBL, BIAHOCATb MOro 40 €KOHOMIYHMX MNpas,
iHWi — A0 ocobuctux (rpomaasHCbKMX). MeToto KnacudikaLii € nonerweH-
HA CMPUIAHATTA PI3HOMAHITTA NpPaB NOAMHU 1 BUABNEHHA 0COBAMBOCTEN
OKpemux rpyn npas.

e OOHUM 3 HaWMNoWMpeHilMX niaxoais Ao Knacuoikauii npas noan-
HK € Ti noain Ha ogpiyiliHy (TO6TO, AKY MICTATb OdILLINHI JOKYMEHTH)
Ta OOKMPUHANbHY, AKYy 34iACHIOTb 3a3BMYait HaykosLi. OdililiHa
Knacmdikauisa MiCTUTbCA B HOPMATUBHO-NPABOBMUX aKTaX: B KOHCTU-
TYLIAX | MiIXXHAapPOAHMX aKTax Npo npasa AKAMHK, — i, BiANOBIAHO A0
Hel, NpaBa 1 cBobOAM NOAMHM PO3MOAINAOTL 3@ 3MICTOM Ha N'ATb
rpyn: rpoOMagAHCbKI, NOAITUYHI, EKOHOMIYHI, couianbHi Ta KyabTyp-
Hi. JoKknaaHille Nnpo ocobAMBOCTI TaKoro niaxoay MTUMETbCS Aani.
JoKTpuHanbHi Knacuoikauii € 40BOAI PISHOMAHITHUMM - X MOXKe
BYTW CTiNbKM, CKiNIbKM HAYKOBLB, LLIO BMBYAlOTb BiAMNOBiAHY Npobne-
MaTUKy.

e [lpyroto nowmnpeHoto Knacudikalieo npaB AOAMHKU € IXHIM noain
33/1€)KHO Bif, NOETANHOCTI 3aKPINAEHHA Pi3HWX rpyn npas. 3a uum
KPUTEPIEM BMOKPEM/IIOIOTb MpaBa MepLIoro, ApYroro Ta TPETbOro
nokosiHHA (abo reHepadii), Npo Lo BXe MLnocs.

* 3anexHo Big MexaHi3my peanisalii Ta gepKaBHOro 3abesnevyeHHs,
npaBa NoAiNATb Ha HEraTMBHI M MO3UTMBHI.

HezamueHi npaBa AocuTb YacTo GopMytotoTb y dopmi cBoboa, AKi He
noTpebytoTb aKTMBHOMO BTPYYaHHA Aep:KaBu A8 iXHboi peanisauii. Jo Ta-
KMX NpaB HajexaTb rPOMaJAHCHKI Npasa: Ha cBoboay CnoBa, Bipocnosi-
[laHHA, nepecyBaHHA, 06’eAHaHHA, Ha MUPHI 3iBpaHHA. [lo HWMX 3apaxoBy-
tOTb TAKOX MPABO Ha KUTTA, 0OCOOBUCTY HEAOTOPKAHHICTb TOLLO. BTpyyYaHHA
nepKaBu B Ui chepn Mae BYTM MiHIMaNbHUM, OCKiNbKM HamaraHHAa Ae-
Ta/IbHO BPEry/toBaTK peani3aLito 3a3Ha4YeHMX NPaB HePIAKO CNPUYMHIOE,
AK CBIAYMTb NPAKTUKA, IXHE OOMENKEHHA 1 BU3HAUYEHHA NeBHUX MeX 34iMc-
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HeHHA. OCHOBHe 3aBAaHHA Aep:KaBu — 3abe3neunTn iX PUANYHUMM ra-
PaHTIAMM 3aXMCTY.

Mo3umueHi NpaBa, HaBNaKM, NOTPeOYIOTb aKTUBHUX il 3 BOKY AepKa-
BW. JO HMX HanexaTb NpaBa APYyroro NOKONiIHHA, 30KPEMa COL,ia/IbHO-eKO-
HOMIYHi npaBa. g rpyna npaB nepeabayae UinecnpamoBaHy AisnbHICTb
[epXaByW WOAO0 CTBOPEHHA HE TiNIbKW IOPUOANYHUX FAPAHTIN 3axMCTy, a 1
MaTepiafbHUX NepeayMoB ixHboi peanisauji. ba binblle, IXHA peanisauis
Hemo/mMBa 6e3 BianoBiAHOI 3abe3nedyyBanbHOI AiAAbHOCTI 3 BOKY Aep-
¥KaBHUX IHCTUTYLIM. 3BiACK BUHWKNA OOKMPUHA MO3UMUBHUX 30608°A30GHb
depxcasu, AKy 3ro4om MOYanu MOLWMPIOBATM K Ha rPOMaAAHCHKI Npasa.
TaK, KnacuyHy nibepanbHy igeto Npo Te, WO HeraTMBHUM MpaBam Kopec-
NOHAYE HeraTMBHUI ODOB’A30K Aep:KaBWM He 3aBaykaTh ixHiM peanisalii,
[ONOBHIOIOTb MNO3UTUBHUM ODOB’A3KOM [AepKaBW WOAO iXHBbOI HAaNEXHOI
peanisauii Ta 3axmcTy. No3nTUBHI 3060B'A3aHHA AePKABU NOAATAIOTb Y BU-
MO3i 10 HaLiOHabHWX OpraHiB BNAaAyM 3aCToCcyBaTV NOTPIOHI 3acobu 3axu-
CTy NpaB NOAMHW. Hanpuknag, 3axMCcTUTU XKUTTA 0cOBM B pasi Hanaay Ha
Hel abo X peanisalis npaBa Ha cNpaBea/MBMIA CyA0BMIA 3axXMCT NoTpebye
BiA, Aep’KaBWM CTBOPEHHA HAAiIMHOT HE3a1eXHOI CYA0BOI CUCTEMM.

MoBepTatoumnchb A0 NO3UTUBHUX 3060B'A3aHb AEPKABK WOAO COLianb-
HO-EKOHOMIYHUX NPaB, MOXHA HaBeCTU NPUKNAL peasi3aLii npasa Ha OCBi-
Ty. o6 ntoamHa morna HMM CKoOpUCTaTUCh — AeprKaBa NoBMHHa nobyay-
BaTW Ha4aNbHi 3aknagmn, obnaaHaTM NpUMIilLeHHA, 3a6e3nedYnT Kaapamm
TOWO. 3 iHWoro 6oKy, 3 MPaBOM Ha OCBITy NOB'A3aHi 1 AeAki cBoboan: CBO-
60/4a OCBITH, WO Nnoasrae y Bnbopi cnocodby ocsith, daxy, 3aknaay 3000yTTa
OCBITM, a TaKOX aKaJeMiyHa cBoboaa, Lo OXonatoe cBOOOAY BUKNAAAHHA.
AHaNOrYHUIM BUINAL MaTUME CUTYaLiA 3 NPaBOM Ha Mnpauto Ta cBoboa0to
npayj. Lle we pa3s 3acBigyye, WO YiTKYy MeXy MiX PisHUMUK rpynamm npas
NPOBOAUTU He BapTO.

OcobMBOCTI MexaHi3My pealizaLii rpoMagsaHCbKMX | MONITUYHMX NpaB
3 04HOrO BOKY, 1 eKOHOMIYHMX, COoUia/IbHMX Ta KyAbTYPHUX MPaB 3 iHLIO-
ro, € i Ha MiXXHAapOAHOMY PiBHI. Lle 3yMOBMAO yXBaJIeHHA ABOX OKPEMMUX
MiKHAapPOAHMX NAKTIB NPO Npasa JtoAnHK: NaKkTy NPo rpoMaaaHChKi 1 noni-
TMYHI NpaBa Ta [aKkTy NpPo eKOHOMIYHI, colianbHi 1 KyAbTYPHI NpaBa, a Ha
perioHasibHOMY piBHI B mexax Pagu €sponu: KOHBeHLU|i Npo 3ax1cT npas
JI0AMNHM Ta OCHOBOMO/IOXKHMUX CBOHO Ta EBPOMNENCHKOI COLiabHOI XapTil.

€ knacudikauii, e 3amicTb 3a3Ha4eHOi TePMiHOMOTT BUKOPUCTOBYIOTb
NoAin NpaB Ha KNACKYHI, AKI CAIBBIAHOCATb 3 HErATMBHMMM NPaBaMM, i Co-
Lia/bHi, WO BiANOBIAAOTb MO3UTMBHMM MpPaBam.
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* 3aneXHO Bif, MOXK/IMBOCTI IXHbOTO NEFTUMHOIO 0HMeKeHHsA NpaBa
NOANHM NOAINATL Ha abCONOTHI 1 BiAHOCHI.

Abcoaromni npasa notpebyoTb abCONOTHOrO 3aXMUCTY Bif AEPHKABK Ta
He niansaraloTb 0bMeReHH (NPaBo Ha riAHICTb Ta NOXiAHI BiA, HbOrO NpaBa:
Npaso He yTpMmyBaTUCA B pabCTBi, NPaBo He 3a3HaBaTK KaTyBaHHA, IHWMX
BWAIB OPCTOKOTO MOBOAMKEHHSA UM MOKapaHHA). Y BITYM3HAHIN niTepaTy-
pi 4OCUTb NowmMpeHnm ByB Miaxia, 3a AKOro noAin npas Ha abcoNtoTHI Ta
BIAHOCHI 3A4iMCHIOBaAM 3 OrAAY Ha 3MICT cTaTTi 64 KoHCTUTYyUiT YKpaiHu.
BianosigHo abcontoTHi NpaBa He NianaratoTb 0bMeXeHHo B nepiof oco-
OAMBUX CTaHIB: BOEHHOTO abo Haa3BMYalHOro. 3rigHo 3i ctatreto 64 Kok-
CTUTYLIT YKpaiHM, TaKMMM NpaBaMn €: NPaBO Ha XMUTTA, NPABO Ha Nosary
JOACHKOI MAHOCTI, NPaBo Ha cBOboAY M 0COBUCTY HEAOTOPKAHHICTb, NPaBo
Ha *KWUTA0, NPABO Ha CYA0BMI 3aXMCT Ta AeAKi iHWi. MoXAMBOCTI BTPYYaHHA
B peanisaLito L€l rpynun npas € MiHIMaNbHUMMK, OA4HAK X HE MOXKHa Ha3Ba-
TV abCONOTHUMM: BBAXKAOTb, LWLO TiSIbKM NPABO Ha rigHICTb € aDCONOTHUM,
6a binblie, BOHO NPOAOBIKYE AiATM 1 MiCNA CMepTi NOANHKU. A HaBITb Take
OCHOBOMO/IOXKHE NPaBO, AK MPABO Ha XWUTTA, MOXe ByTU obmexeHe, Ha-
NPUKNAL4, KONM 3aCTOCOBYOThL 30poto MpoTK TepopucTie abo NtoauHa ajie
B CTaHi HeobxiaHOi 060pOHKM ToLO. MMPaBO Ha BifibHE BMPAXKEHHS CBOIX
nornagis moxke obmexysaTu LieH3ypa — 3abOpOHa BKMBATU HEMPUCTON-
Hy nekcunky abo 3abopoHa andamadji (NPUHUKEHHA YecTi, rigHocTi Ta Ai-
NOBOI penyTalyi).

BidHOCHI npaBa MOXKyTb 0OMeXyBaTK, AKLIO TaKi obMexKeHHs nepes-
HayeHi 3aKOHOM, € HeObXiAHMMM Yy JeMOKPaTUYHOMY CYCMifbCTBI, nepe-
CNifytoTb NEriTUMHY METY: OXOPOHY JlepsKaBHOI Be3nekn, rpoMazCcbKoro
NopsAKYy, 340p0B’s, Npas i cBO6OA, iHWMX OCI6 Ta FPYHTYIOTLCA Ha NPUHLAMI
nponopuinHocTi. MoTpeba B 0OMEKEHHI A€AKUX NPaB MOXKe BUHMKATU B
nepiof, BOEHHOrO 41 HaA3BMYaAMHOro cTaHy. JoKnaaHille Npo MOXIMBO-
CTi OBMENKEHHA KOHCTUTYLLIMHMX NpaB iTMMETbCA y NiAPO3Aini YeTBepTO-
MY LIbOTO pO34,iny.

* 3anpaBoOBMM CTaTycOM 0CObM NpaBa NoANAOTL Ha NPaBa AOUHU 1
npaBa epomMadAaHUHA. Bulle BKe aKUEHTYyBaM yBary Ha CnisBiaHoO-
WEHHI MiXX MpaBammn NOANMHU M NpaBamM rPOMaaHMHa, 30KPeEMa,
npasa t0AMHU HanexaTb KOXKHOMY Ta He NOB’A3aHi 3i CTaTycom rpo-
MaZAHMHA, HAaTOMICTb 3MOra CKOPWUCTATMCA MPaBaMmn rPOMaaAHNHA
3YMOBJ/IEHA Ha/IeXKHICTIO 0cobK [0 rPOMaZAHCTBA NEBHOI AepKaBu,
TOMY 10 TaKMX MpaB HafexaTb Nepeaycim Npaga, Lo nepeabayatoTb
aKTMBHY y4acTb 0cobuM B CyCMiNbHO-NOMITUYHOMY 1 AepP*KaBHOMY
KUTTI.
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e 3aNeXHO Bif TOro, CTOCYtOTbCA NPaBa IIOAMHN OKPEMMX iIHOMBIAIB YK
iXHiX rpyn (cninbHOT) po3pi3HAlOTb iHOUBIOYaAnbHI NpaBa 1 Kosek-
mueHi npaga.

IHAMBIAYaNbHI NpaBa peanisytoTb iHAMBIAYyaNbHO. [JO HWX HanexaTb
npasa NepLoro M Apyroro NOKOAiHb: MPaBO Ha KWTTA, Ha 0COBUCTY He-
[OTOPKAHHICTb, Ha cnpaseanMBuiA cya, ceBobosa cnoBa, NPABO Ha Npauo,
Ha OCBITYy TOLLO.

KonekTnBHI npaga, abo npasa rpyn HafexaTb KOMEKTUBY, a He MOro
OKpeMoMy uneHy. JTIloAMHA MOXEe CKOPWUCTaTUCA UMMM NpaBamu 4vepes
HaNEeXHICTb /10 LbOro KoNekTMBy. Hanpuknan, ocoba moxe HaB4aTUCh Y
LUKOJII PiAHOIO MOBO NEBHOI HALLiOHAIbHOT MEHLLIMHU, AKLLO LA MEeHLIMHA
KOMNaKTHO MPOXMBAE Ha BiANOBIAHIN TepuTopii Ta peanisye iHLWi BUMOrK
€BponencbKoi xapTii perioHasbHNUX MoB abo MoB MeHLKH. OaHieto 3 Ta-
KMX BUMOT € 0608’A3KOBE BMBYEHHSA 0QiLiiHOI, AepKaBHOI MoBK (Nopss,
3 MOBOI HaLLiOHaNbHMX MEHLIWH). BKasaHi NpaBa BMHMKaOTb 3i CMiAbHUX
notpeb Ko/MeKTMBY, HeoOXiAHOCTI 3aKpinuTKM o06’eaHyBasbHI A4 HbOMO
LiHHOCTI Ta wini. KonekTUBHI NpaBa He MOXHa PO3MALaTh AK CyMy iHOM-
BiAyanbHMX NpaB i cBoOOA 0Cib, AKi HanexaTb A0 TiEl UM iHLIOT CNiIbHOTY,
KOMIEeKTMBY. BOHM MatoTb AKICHO iHLWI BAACTUBOCTI, AKi BM3HAYatOTb Ui 1
iHTEPECK KONEKTUBHMX YTBOPEHb ANA NIATPUMKM IXHbOT iAeHTUYHOCTI. Hal-
6inblua rpyna KONEKTUBHUX NPaB BUMNIMBAE 3 NPaB HalLiOHAIbHUX MEHLLWH.

OcCTaHHiIM Yacom, AK BXe 3a3Hadanocs, aedani binblie Anckycin 3'asna-
€TbCA HABKO/10 NpaB At0ACTBA 3ara/ioM: Npasa Ha MWP, Ha CTaNniA PO3BK-
TOK, KOMM/IEKCY eKONOTIYHUX NPaB, WO BUMNIMBAKOTL 3 NpaBa Ha be3neyHe
[0BKiNAA Towo. La npobnemaTtrKka TinbKM NOYMHAE NpuBepTaTh a0 cebe
yBary HayKosL,iB".

KonekTnBHI NpaBa He CAig NAyTaTv 3 TUMKM iHAMBIAYaAbHUMM NpaBamm,
WO MOXKYTb PeasnizoByBaTU TiIbKM PAa30OM 3 iHLIMMMU, Y KONEKTUBHOMY MO-
PAAKY: Le cBoboaa MMPHMX 3ibpaHb, cBODOAA acoLiaLi, NpPaBo Ha CTpanK
ToWwo. |HAMBIAyanbHI NpaBa 3 KONEKTMBHUMKM Gopmamm peanisallii xou i
34iMCHIOIOTb KONEKTMBHO, afe BOHM BIAPI3HAIOTLCA Bif, NonepeaHix Tmm,
WO iX MOXKHa peanizyBaTy 1 3ax1LLaTK B iIHAMBIAYaNbHOMY NOPAAKY, HATO-
MICTb KOJIEKTMBHE MPaBO 3a CBOEID NPUPOAOID He MOXKe DByTun peanizoBa-
He iHAMBIAyanbHO.

IBaHkKiB I. b. MpaBa NOACTBA: CTaH Ta NepPCNeKTUBYM iXHbOro 3abesneyeHHs: AucepTalia Ha 3406yTTA
HayK. CTyNeHA KaHA. lopua. HayK 3a cneujanbHicTio 12.00.01 «Teopia Ta icTopia gepasu i npasa; ictopia
NONITUYHUX | NPaBoBUX y4eHb» (081 — Mpaso). K., HAYKMA, 2019.
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HaBeaeHa Knacudikallia He € BUYEPnHOLO, ii MOXKHa NpoBOANTU 1 33 iH-
WNMK KpUTEpIAMK, HAaNPUKAAA, 3a KaTeropiamm HoCiA NpaB Po3pPi3HATbL
3arafibHi NpaBa Ta NpaBa OKPeMMX KaTeropin HaceneHHs. 3aeaabHi npasa
NOAMHM HanexaTb yCim iHAMBIAAM He3aneXHOo Bif, CTaTi, MOBM, penirii Ta
IHWMX 0COBUCTUX xapaKTepucTuk. llpasa okpemux Kamezaopili oxonnto-
0Tb NMpaBa KiHOK, AiTel, ocib 3 iHBaniaHicTIO, 0Cib NoxMaoro BiKy, NpaBa
iHO3eMLiB, DirKeHLLiB, iIHLWWX OKpPeMUX KaTeropin Tollo. Takox npasa to-
OVHU MOXKHa NOAINUTK Ha hi3u¥Hi — NPaBO PO3NOPAAKATUCA CBOIM TiZIOM
(NpaBo Ha 0COBUCTY HEOTOPKAHHICTb, MPABO Ha KMTTA Ta NOB’A3aHI 3 HUM
npaBga) 1 iHmenekmyanwvHi (cBOOOAA CNOBa, APYKY, MPABO Ha OCBITY TOLLD).

3.3.2. XapaKTepucTtuka 0OCHOBHMUX BUAIB NpaB N0AUHU

KoHCTUTYLiMHI NpaBa i cBo60oAM HavacTile KiacndikytoTb 3a chepamm
MUTTEAIANBHOCTI Ha: 2DOMAOAHCLKI (0cobucmi), NoaiMuUYHI, eKOHOMIYHI,
couianbHi Ta KyaemypHi. Taky Knacudikalito, AK BXKe 3a3Ha4anocs, MOXK-
Ha Ha3BaTK 0dilliHOO, OCKINbKM Ti YaCTo Bi0OparkatoTb Y KOHCTUTYLLIAX Ta
MiXHapOAHMX aKTax. BogHo4ac 3 11 LONOMOTOK0 HE 3aBX AW BAAETbCA TOYHO
BM3HAYMUTM BiANOBIAHY rpynoBy HanexHICTb OKpeMmx npas i ceobos,.

3.3.2.1. T[pomagsaHCbKI Npasa

lpomaosHcbki (ocobucmi) npasa — Le Ti NpaBa, SKi MatoTb 3abe3nednTu
ocobucTi noTpebu ntoanHK, ii ocobucTe KuTTA. LA KaTeropia cyb’eKTUBHUX
npaB NoB’s3aHa i3 CaMMM iCHYBaAHHAM AOAMHM, 3 i NPUBATHUM XKUTTAM i
camoBiguyTTAM AK ocobuctocTi. MounHatoum 3 XVIII cTonitra, ocobucTi
npasa i ceoboAM Ha3MBAKOTb MPOMAAAHCLKMMU. TaKa iIXHSA Ha3Ba 3acBigyye
CMNPUMHATTA iHAMBIAA AK Y/eHa rPOMaAAsHCBLKOro cycninbcTea. [poTte nig,
4ac BUKOPMUCTAHHA TEPMiHA «TPOMAAAHCHKI MPaBa» MOXKe BUHUKHYTU Nay-
TaHWHa, KO BiANOBIAHI NPaBa CNPUIMMAlOTb AK NpaBa rpoMagaHuHa. o
TOTO K Yepes HEeKOPEKTHUI nepeknad 3 aHrincbKoi (civil rights) ix iHoaj vy
BITYM3HAHIM NiTepaTypi NO3HaYaloTb AK UMBINbHI NpaBga. e pas cnia Haro-
IOCUTW Ha TOMY, LLLO LA rpyna NpaB € BUXiAHOK, CTBOPIOE AN1A KMUTTA 0COOM
NeBHUM 3aXULLEHWI NPOCTIP | HANEKMUTL YCiMm, OE3 BUHATKY, HOAAM.

Y BaraTbOX KOHCTUTYLLSX PO34in Npo npasa /OAMHM NMOYMHAETLCA 3
npaea Ha 2idHicme (HimeuunHa, LLiBenuapis Towo). JOACLKY FigHICTb po3-
FNAAat0Tb AK OCHOBOMOJIOXKHY LiHHICTb KOHCTUTYLLIMHOTO NopAaKy, a il dik-
CYBaHHA NepLIOK B Nepeniky CBiAYMTb, NO CyTi, NP0 NPIOPUTETHICTL cepes,
iHWMKX NpaB. JoKkNaaHiwe Npo rigHiCTb AK LiHHICTb | AXKepeno npas JoAMHN
nwnoca 8 niapo3aini 2.1.
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OcobnuBicTio Npaga Ha rigHicTb € 1oro abcoNtoTHUIN XapakTep, TO6TO 3a
KOAHUX 06CTaBMH BOHO He MiafArae 0OMEKEHHI0 Ta 3aXMLIAETLCA AK A0
HaPOAMKEHHA NOAMHM, TaK i nicna ii cmepTi. BogHo4Yac HeAOTOPKaHHICTb
NOACBKOI FiAHOCTI NOKAA4EHO B OCHOBY BCiX iHWMX NpaBg. IHWIi npasa Ato-
OMHW BUNAMBAIOTb i3 IFOACHKOI MAHOCTI M OAHOYACHO rapaHTYHOTb ii 3aXMCT.
AHICTb SIK NPaBo € A40BOAI BaraToacneKkTHUM, LLLO, 30KPEeMa, OXOMNJIOE i 3a-
HOpPOHY KaTyBaHHSA, *KOPCTOKOro, HENOACLKOrO abo TaKoro, WO NPUHUKYE
FiAHICTb NOAMHW, NOBOAMKEHHA YW NMOKAPaAHHA, | 3aD0POHY BUKOPUCTAHHA
moanHu (6es i 3roam) ona HayKoBUX, MeAMYHMUX UM iHWKX Aocniais, i 3a-
XMCT YecTi ocobu Touo. BianosiaHo Ao KoHcTUTyLi YKpaiHu, riaHicTb nto-
OVHW OQHOYACHO € | 3aCaAHNYMM NPUHLUMNOM, | TPaBOM JOAMHN. 3riAHO 3i
cTaTTeto 3, NtoaMHa Ta i FigHICTb € HAMBULLIOO LLiIHHICTIO, a, BigNOBiAHO A0
CTaTTi 28, KOXEH Ma€e NpPaBO Ha NoBary Moro rigHocCTi.

llle oaAHMM NpaBOM, 3 SKOrO MOYMHAETHLCA BiNbLWICTL PO3AiNIB KOHCTU-
TYUIN, NPUCBAYEHMX NPaBam JIOAMHW, € MPABO HA Xumms (cTaTTa 27 RY,
cTatTAa 2 KoHBeHLii). MpaBo Ha XUTTa nepenbdadae CTBOPEHHA ANA NOAN-
HW NONITUYHNX, EKOHOMIYHMX, COLLIaNbHMX, NMPABOBMX M iHLLIMX YMOB, siKi O
3abe3neyyBanm HopmasibHe, NOBHOLIHHE, TiaHe »KUTTA. [paBo Ha XKKUTTA
3ab6e3neyytoTb 33 J0NOMOIOK iHWMX KOHCTUTYLLIMHMX NpaB: Npasa Ha bes-
neyHe ANS XUTTA M 300poB’s AoskiAna (cTatta 50 KY), npasa Ha oxopo-
Hy 340poB’a (cTatta 49 KY), npaBa Ha 6e3neyHi ymoBu npaui (ctatra 43
KY) Towio, 6e3 peanisali AKMX NPABO Ha KUTTA PU3MKYE NEPETBOPUTMCA
Ha nNpaBo Ha bionoriyHe icHyBaHHA. Lle Le pa3 3acBigyye B3aEMO3ymMoB/ie-
HICTb NpaB i BaXKAMBICTb IXHbOI CUCTEMHOI Aii ANs 3abe3neyeHHs HopMasb-
HUX YMOB XWUTTA NIIOANHMN.

MpaBo Ha *KMTTA He MeHL 6araToacneKkTHe, HiXK NPaBO Ha NoBsary Atoa-
CbKOI TiAHOCTi. 3aKOHOAABCTBO MAE L1y HU3KY A0AATKOBMX Npas ¢isnyHoi
0cobu, 0b6'eAHYIOUM IX Y 3ara/IbHOMY MOHATTI «NPABO Ha XUTTA». 3MICT nNpa-
Ba Ha XKUTTA OXOMJIOE:

* npaBo ocobu Ha cBobOAy BiA OYAb-AKMX HE3AKOHHMX MOCAraHb Ha i
KUTTA 3 DOKY AepKasWy, i npeacTaBHUKIB UM NPUBATHMX OCIO — HiKo-
rO HE MOXKHa CBaBi/IbHO N0O306aBUTU KUTTS;

*  KOPECMOHAYUYMI NMPaBY Ha }KUTTA NO3UTUBHMIA 0OOB A30K AepKaBu
M iHWKMX cy6’eKTiB NpaBa BM3HaBaTK Ta He NOPYLLYBATKM OTO, IOANHA
MOMe BMMaraTu Bif, AepaBh BUKOHYBATK ii 060B'A30K — 3axmMLLaTK
MUTTA IOANHM; TaKU Niaxia [0 NpaBa Ha XXUTTA BUKAMKAB BiiMOBY
BiZl, CMEPTHOI Kapyh AK MipM KPMMIiHaAbHOrO NOKapaHHA. YCi KpaiHu
€sponu, Kpim binopyci, AKka He € YneHom Paan Esponu, BiAMOBUIN-
CA BiZ, BUKOPUCTAHHA LLbOro BUAY NOKapaHb;
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* KOMEH MaE NpaBO 3aXMLWATK CBOE XWUTTA i 340pOB'A, KUTTA | 340-
POB’A IHWKWX NtoAeln BiA, NPOTUNPABHUX NocAraHb. 3acobom peani-
3alii LMX KOHCTUTYLLIMHWX NOMOXeHb € 3MOra 3acTOCOBYBaTU Heob-
XiZIHy 0OOPOHY Ta BUMYLLUEHO 3aMOAI0BaTM LKOAY Y CTaHi KpalHbOi
HeobXxiAHOCTi;

* paBo 0cobM BiNIHO PO3NOPALMKATUCA CBOIM KUTTAM. HUHI nunwa-
ETbCA ANCKYCIMHMM MUTAHHA, Y € YAaCTMHOKD NPAaBa Ha KMUTTA NPaBo
Ha CMepTb i NoB’A3aHa 3 HMUM Npobaema eBTaHasii, akTMBHa dopma
AKoi nepenbavae 3Mmory niTM i3 KUTTA 3a AONMOMOIOH CTOPOHHbLOI
ocobu Ha npoxaHHA 6e3HafinHO XBOpOro. €BPOMencbKkuMii cya 3
npas NANHU BIiAMOBUBCA TAYMAYUTU NPABO HA KUTTA B NPOTUIENK-
HOMY 3HaYeHHi, TODTO AK TaKe, L0 BKOYAE NPABO Ha CMepTb (cnpa-
Ba «[pitTi npotn CnonydeHoro Koponisctea (2002)»). BianosiaHo,
EAMHOrO Miaxoay WoA0 PO3B’A3aHHA NpobaeMu eBTaHasii NoKM Wo
He BMPOBAEHO, i Lie NUTaHHA Hapasi PO3B'A3YI0Tb Y PI3HUX KpaiHax
No-pisHOMY.

Hemae ogHO3HaYHOCTI 1 y MigxoAax WoA0 BU3HAYEHHA NOYATKY BUHWK-
HEeHHA NpaBa Ha XWUTTA: 3 MOMEHTY 3a4aTTA YN 3 MOMEHTY HaPOLXKEHHA.
AKLWO *KUTTA rapaHTOBaHO KOHCTUTYLLIEIO BiA 3a4aTTsA abo HaBIiTb 3 iHWOrO,
Ni3HiLWOro eTany po3BUTKY embpioHa B yTPobi KiHKM — Le NobBIYHO MaE TAr-
HYTM 3aDOPOHY LITYYHOrO NepepuBaHHs BaritHocTi. MpoTe ECMJ1 y cnpasi
«EBaHc npotu CnonydyeHoro Koponisctea» (2007), Aka cTocyBanacs Lboro
HEenpoCTOro NUTaHHA, AK iy BUNaAKY 3 eBTaHasi€lo, 3a/1MLWMB MOro po3s’a-
3aHHA Ha PO3Cy/A AeprKas.

OTKe, NPaBO Ha KUTTA € NPUPOAHMM, YHIBEPCAbHUM — BOHO 3adikco-
BaHe MaKe y BCiX KOHCTUTYLLAX Ta MiKHAapOAHO-NPaBOBUX NOKYMEHTAX,
LLO BM3HAHO BCiMa LMBINI30BAHMMMK [eprKaBamu CBITY, € LLIHHICHOK OCHO-
BOtO ByAb-AKOI penirii i BiATBOpeHe y BIiANOBIAHWX penirinHux axepenax.
[0 Toro » neBHi 0cobAMBOCTI MOro peanisauji BUHUKAOTb Ha HalioHab-
HOMY PiBHi Ta NOB’A3aHi 3i cneundikoro 3aKOHOAABCTBA KOHKPETHUX KpaiH.

[0 rpoMagsHCbKMX NpaB i cBOHO/, TAKOXK HasleKaTb: NPaBo Ha 0COBUCTY
HeJoTopKaHHIcTb (cTaTTa 29 KY), cBoboAM NPUBATHOTO KUTTA — HEAOTOP-
KaHHicTb kutna (ctatra 30 KY), TaEMHULA NUCTYBaHHA, TeneGOHHUX PO3-
MOB, TenerpadpHoi Ta iHWoi KopecnoHaeHuji (cTaTtTa 31 KY), cBoboaa aym-
Ku i cnoBsa (cTatta 34 KY), cBoboda nepecyBaHHA i BibHOTO BMOOPY Micus
npouBaHHs (cTatTsa 33 KY), cBoboaa BipocnosigaHHs (cosicTi) (cTatra 35
KY), a TakoX npaBa, NoB’A3aHi 3i W10HOM Ta cimeiMHMM cTaHoMm Toulo. 1o
KaTeropii rpoMaZAaHCbKMUX NpaB i cBOHOA, iICTOPUYHO HANEKMTbL MNPABO NPU-
BaTHOI BnacHocTi (cTatTa 41 KY), ake we y XVIII cToniTTi xapakTepmnsysanm
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AK OAHE 3 NPUPOAHMX NPAB NOANHM, LLO MAE BOXKECTBEHHE MOXOAKEHHS.
OfHaK y BIiTYM3HAHIN NiTepaTypi MOro 3a paaaHCbKOK TPAAMLIED YacTo
PO3r1AAAKTL AK COLia/IbHO-eKOHOMIYHE NPaBo. o rpomMaaAHCbKMX TaKOXK
HaseXWTb rpyna npas, Wo 3abe3nevuytoTb CNpaBeannBUI cya,.

3.3.2.2. MoniTnyHi npasa

MoniT4YHi NpaBa NoB’A3aHi 3 y4acTio 0CObM B CyCMiIbHOMY 1 MOAITUYHO-
My *UTTi. Lle TaKi npaBa i cBo6oAM NtoAMHU, AKi 3abe3nedytoTb 0cobi MOXK-
JIMBICTb BPaTK y4acTb B yNpaBiHHI J€PKaBOD, BNANBATK Ha Ti BHYTPILIHIO
i 30BHILLIHIO NOANITUKY. Yepes peanisalito Liel rpyny npas ocoba moxke BU-
ABUTK cebe came AK rpOMaZAHUH AepPKaBK, aaxKe 34e6inblioro Hocismm
UMX NpaB € rpoMagaHun. 30Kpema, NpaBo rosocy Ha BMbopax i pepepeH-
[ymax (cTatTa 72), npaBo 6paTh y4acTb B yNpasBAiHHI AepXaBHMMK cripa-
Bamu (cTatTa 38 KY), npaBo Ha 06’eAHaHHA B NOAITMYHI NapTii (cTaTTa 36
KY) B YKkpaiHi, AK i B 6araTbox iHLWIMX KpaiHaX, HanexunTb nLie rpomaaaHam
nepkasu. JeaAki NoAiTMYHI NpaBa MOXKYTb HanexaTu 1 iHo3emuUaAM 11 ana-
Tpuaam: ceobona ob’eaHaHHA (y HenoniTMYHI opraHisaui) (cTatra 36 KY),
NpaBo HanpPaBAATU iIHAMBIAYAIbHI UM KONIEKTUBHI MMCbMOBI 3BEPHEHHA 40
OpraHiB AepXaBHOI BaaamM, OpraHiB micLLeBOro camMoBpAZyBaHHA Ta noca-
noBux i cnyxkboBux ocib umx opraHis (cTaTTa 40 KY), aike B 3apybixkHii npak-
TULI BiOMe AK NPaBO NETULLI: NPaBO 3BEPTATUCh 3 BUMOTaMu, NPOno3uLi-
AMM, CKapramu Ao opraHis Baaam Touwo. LLono npasa mupHux 3i6paHs, To,
3rigHO 3 YaCTUHOW Nepuwoto cTatTi 39 KoHCTUTyUiT YKpaiHM, «rpomMagaHm
MatoTb MPaBo 30MpaTnca MUPHO, He3 30poi i NPoBOAUTM 360PU, MITUHIN,
noxoam i AeMOHCTpaLii, Npo NpPoBeAeHHA AKMX 3aBYaCHO CMOBILLAOTLCA
OpraHuM BMKOHABYOI BAaAM YM OPraHM MiCLEeBOro camoBpayBaHHA». [1o-
npu Te, Wo KoHCTUTYLIA YKpaiHW HOCIEM LbOro NpaBa BM3HAYAE rPOMAAH,
cB0HOZY MUPHUX 3ibpaHb NOTPIOHO po3raaaTh y cBiTai ctatTi 11 KoHBeH-
Lji PO 3axMCT NpaB JIIOAMHN | OCHOBOMOJIOXHMX CBOOO, fiIKa MPOro/oLLYE,
O «KOXEH Mae NpaBo Ha cBOBOAY MUPHUKX 3ibpaHby. BoaHouac dpopmy-
JIIOBAHHSA KOHCTUTYLM, NoAibHe A0 YKPaiHCbKOro BapiaHTy, € 4OCUTb NOLWMN-
peHVMU: 3rigHOo 3i cTtatTeto 43 KoHcTuTyuil boarapii, «rpomagaHn mMatoTb
npaBo MMPHO Ta H6e3 30poi bpaTh y4acTb y 3ibpaHHAX Ta MaHidecTauiaxy,
cTaTTa 26 KOHCTUTYLIT Benbrii: «6enbrinui MmatoTb NpaBo...» TOLLO.

2007 poky Paga exkcneptis BAIMN/T1 OBCE niarotysana KepiBHi npuHUmnm
i3 cBO6OAN MUPHMX 3iBPpaHb, LLIO MICTATb CTAaHAAPTU, AKUX CAiA, AOTPUMYBa-
TMCb MifJ Yac po3pobaAeHHs HaLiOHabHOMO 3aKOHO4ABCTBA. BapTo 3BepHY-
TV yBary Ha AesKi acnekTn peanidauji ceoboam mmpHux 3ibpaHb. Mo-nep-
e, nig 3aXMcTom KOHCTUTYLIT nepebyBatoTb Anlle MUPHI 1 6e330poinHi
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3ibpaHHs, Lo € 060B'A3KOBOK YMOBOH IXHbOI OpraHi3aLii Ta NpoBeAeHHs;
no-Apyre, OCHOBOMOOXHUM IXHIM MPUHLMMOM € NPUHLMN NPe3yMnL,ii Ha
KOPWUCTb NPOBeeHHA 3ibpaHHA: oro peanisaujto cnia no 3mosi 3abesne-
4nTK He3 peryntosaHHa". bepyun A0 yBary, WO Lie NpaBo 3a3BMyain dopmy-
NIOI0Tb AK CBOOOAY, BTPYYaHHSA AepKaBKM B 1Oro peasisallito MOBUHHO ByTK
MiHiManbHUM. Tomy HaraTo HayKoOBLLIB i NPaKTMKIB y3arani NpoTh yxBaneH-
HA 3aKOHY, AKMIN BK BperyatoBaB NopAAoK NPOBEAEHHA MUPHMX 3iBpaHb,
OCKIiNbKM OYAb-AKMIA 3aKOHOAABYMIA aKT MOXKE CMPUYMHUTU ODMENKEHHA
cBoboaAN MUPHUX 3iBPaHb.

B YKkpaiHi yepe3 HpakK BiANoOBiAHOI 3aKOHOAaBYOi 6a3m (Hapasi Hemae
3aKOHY, AKWMIA BK BperynboByBaB NOPALOK NPOBEAEHHA MUPHMX 3ibpaHb)
[0CUTb YacTo, ocobamBo nig Yac Pesontoui MigHOCTI, 3BepTanmch A0 YKkasy
Mpe3sunaii BepxosHoi Paan CPCP «lMpo nopanoK opraHisaLii i npoBeaeHHA
360piB, MITUHTIB, BYJIMYHMX NOXOAiB i AeMOHCTpaLiM» Biag 28 nannHa 1988
poKy, AKni1 08 BepecHs 2016 KCY BU3HaAB HEKOHCTUTYLMHUM (CnpaBa npo
3aBYacHe CnoBillleHHs Npo nposeaeHHA NybaiYHUX BOroCayKiHb, penirii-
HUX 06pAAIB, LePeMOoHil Ta npouecin). Lle yka3 byB iHCTpyMeHTOM Ymnc-
NEeHHWX 3710B}KMBaHb 3 BOKY BnaguM 1 nepenbavas L03BiNbHUIA NOPALOK
NpoBeAEHHA MUPHUX 3ibpaHb, Ha BiAMIHY Bif, KOHCTUTYLIMHO BU3HAYEHOIO
nosigomyoro. BignosiaHo Ao KOHCTUTYLT YKpaiHK, AKa LAKOM BiANOBIA€E
€BPOMNENCBKMM CTaHAapTam, 0cobu, WO MatoTb HaMip NPOBECTU MUpPHE
3i6paHHA, NOBMHHI 3aBY4aCHO MOBIAOMUTW OpraHu Bnaaun. Le pobnatb 3a-
Ana Toro, Wob ocTaHHI NiAroTyBaAMCh Ta AONOMOTMAN B MOr0 NPOBELEHHI:
OpraHisyBaan pyx TPaHCMOPTY M nilwoxoais, 3abe3neynnn rpomagcbkui
nopanok. ba binblie, AKWo 3i6paHHA BiabysaeTbcs 6e3 NOBIAOMAEHHS |
HIKOMY He 3aBaKa€, He MOXHa MOro NPUNUHATK, CAi4 HaZaTn 3MOry Moro
3aBepwnTn. OTXKe, NO-TPETE, — MOBIAOMUYMI NOPALOK MUPHUX 3ibPaHb € Liie
OZHVM EBPOMENCLKMM CTaHAapToM. [1o BTpaTV YNHHOCTI 3a3Ha4eHOro yKa-
3y aAMiHICTPaTUBHI Cyam Yepes pi3Hi 06CTaBUHM 33 40BONbHANN MaliKe CTO
BiICOTKIB 3BEPHEHb OpraHiB BfaamM nNpo obmexkeHHs csoboam 3ibpaHsb. Lie
BiAOYyBanoch y 38'A3Ky 3 GOpManbHUMKM HeAONIKAMKM B NOBIAOMAEHHI NPO
MUpPHe 3ibpaHHA; Yepes HECNPOMOXKHICTb OpraHis Bnaau 3abesneynTn rpo-
MaZCbKUI NOpAAOK, 6e3neKy pyxy TPAHCMOPTY YW NiLLOXOAiB, 4OTPUMAHHSA
npasua 61aroycTpoto; CTBOPEHHA NepeLlkos abo He3pyyYHocTel y peani-
3auii npaB ocib, wo He 6epyTb y4acTb Yy MMPHOMY 3ibpaHHi M HaBiTb Yepes
enigemito rpmny Tollo. Hacnpagai B NeBHUX BUNAaZAKax 0bMeKeHHS LbOro
npasa [OMNyCKatoTb, aZlKe BOHO He € abcontoTHMM. Le moske BigbysaTuCh
33 NeBHWX 0HCTaBMH: Nepeaycim y nepios BOEHHOro abo HaA3BMYAMHOIO

KepiBHi npuHumMnu 3i cBob6oan MUpHKX 3ibpaHb (nigrotosneHo Pagoto ekcneprtis BAIM/1 OBCE), 2010. C. 16.
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cTaHy abo Yepes 3arposy TepakTy. Lle MoxyTb ByTn BM3HAUYeHi 3aKOHOM
MicUg, 1e He MOXKHa NPOBOAMTU MUPHI 3ibpaHHA. Hanpukiaa, 3akoHoaaB-
Ui HimeuumHm Ta Monbllj BU3HAYMAK NULLIE OAHY TEepUTOpianbHy 3a00pOoHY
NPOBOANTU MUPHI 3iBpaHHA — Ha MicLLi Memopianis, NPUCBAYEHMUX NaM’ AT
foN0oKOCTY, MPUYOMY B A0AATKY A0 3aKOHY HimeuunHu, Lo peryate nopa-
[OK NPOBeAeHHS MUPHKX 3ibpaHb, YiITKO OKPEC/IeHO MeXi Liel TepuTopii i3
3a3HaYeHHAM Ha3BM By MLb. TOMy A0CUTb Besrny3aoto byna nponosmuin
KONMLWHBOMO MiHICTPa BHYTPILWHIX cnpas YKpaiHmM A. MormnboBa nepeHecTu
Micle NpoBeAeHHS MUPHKX 3ibpaHb «Ha AKeCb BE/IMKE NOJe Ha OKOANLL
Knesa». Take «nepeHeceHHA» CNPUYMHIOE BTPATy CYTHOCTI LLbOrO Mpasa,
a BiATaK i camoro npaea. Tomy, no-4eTBepTe, yCi 0bMeKeHHs NOBMHHI Bia-
noBifaTV NPUHLMNY NPOMOpPLIMHOCTI: 3abe3nedyBaTi piBHOBAry Mix xa-
PAaKTEPOM Ta CTyneHem BTPYyYaHHA, 3 OAHOro BOKy, Ta NPUYMHOK TaKoro
BTPYyYaHHA — 3 iHWoOro. JepKaBa mae nNpaBo 0bmeKyBaTH Npasa A0AMHU
TiNbKK TOAi, KOAK Le cnpasai Bignosigae nybaivHoMy iHTEpPECY, i TiNbKK B
TakomMy 06cA3si, B AKomy Ti 3axoam 6yayTb CNiBMIPHI 3 NOCTaBNEHOKD METOLO.

KOHCTUTYLIMHMM 3acaZiam iHLLIMX NOAITUYHUX NPaB, 30Kpema BUHopYo-
My Npasy, yBary byne npuaineHo B HaCTYMHUX po3ainax NiapyyHuKa, Tomy
B LLbOMY PO3Z4iNi 4OKNAAHO HA HUX 3yNMHATUCA He Byaemo.

3.3.2.3. CoujanbHO-eKOHOMIYHI NpaBa

CouiasibHO-eKOHOMIYHI MpaBa nepeayciMm NOKANKaHI 3abe3neynTu rigHi
YMOBW XUTTA NOAMHU Ta € NPOAOBXKEHHAM HACKPI3HOI iZei rapaHTyBaHHA
JOACBKOI rigHoCTi. JeprkaBm B3aAn Ha cebe BignNoBiganbHICTb 3a 3abe3ne-
YeHHA OCHOBHUX MIHIMA/IbHUX XNTTEBO BAK/IUBMX NOTPED NtOAMHM B Xap-
YyBaHHI, HaJ@HHI NEePBUHHOT MeAUYHOT A0MNOMOTM, XUTNi, 6a30Bil OCBITI
Towo. OagHak npupoda Couia/bHO-eKOHOMIYHUX MPaB, AK BXe 3a3Haya-
JIOCb, INIAETLCA AMCKYCIMHOW. AKLWO B 3axiaHil niTepatypi ix 3aebinblio-
ro pPO3rnA4atoThb «AK 3arasibHi NpaBa», «HaMipWu AepPrKaBU», OCKIIbKM BOHM
He 3abe3neyeHi BiANOBIAHVMM HOPUOANYHUMU MEXAHI3MAMM, 30KPEMA Cy-
[OBUM 3aXMCTOM, TO Y MOCTPAAAHCHKIN, 30Kpema BITYM3HSAHIN niTepaTy-
pi, Niaxoam A0 iHTepnpeTauii Npupoan couiaibHO-eKOHOMIYHMX MPaB He
TakKi 0AHO3HauHI. OA4HI KOHCTUTYLLIOHANICTK 33 NonepeaHbOo PAAAHCLKOKD
TpaaMUIED NPOAOBXKYOTb BiABOANTY EKOHOMIYHMM NPaBam «LEeHTPaibHe
MicLie B cucTeMi npas i cB0HOA», a CoLia/IbHUM — «HaA3BUYANHO BaXK/IMBE
Micue B cydacHiln KoHcTuTyuii”", a we iHwWi, Caigytoum nornasam 3axigHux
aBTOpPIB, 3aPaxOBYOTb COLLia/IbHO-EKOHOMIYHI NpaBa 40 BTOPUHHMX, NOXia-

KoHCTUTYLiA He3anexHol YKpaiHuW: HaBy. nocibHuK. K.: 2000. C. 135, 140.
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HuX (O. B. 3340p0KHWUIN), AKI HE MOMKHa NOCTAaBUTU B OAMH PAL 3 NpaBamm
0CoBUCTUMM M NoNITUUHMMM (B. B. Jlemak), OCKifIbK1 BOHW «HaAineHi aep-
¥KaBoY», «He € cyb6’ekTMBHUMM nNpaBammy» (/1. C. MamyT) ToLLO.

LLle pa3 HaronoCMMOo Ha TOMY, LLO COLia/IbHO-eKOHOMIYHI NpaBa cnpasA;i
MatoTb CBOT 0COBAMBOCTI, W06 ix 3a6e3neynT, NOTPIBHO YNMANO AKTUBHUX
(NO3UTUBHUX) 3yCWNb AEePHKABY, LLLO 3aN1EXMUTL Bif il pecypCHUX MOXINBO-
cTert. Tomy «MiHIManbHWIM» piBeHb IXHIX rAaPaHTIN MOXKe CYTTEBO BiApPI3HA-
TUCA 3aNEXHO Bif, KpaiHW. Y CTaTTi 22 3aranbHoi AeKnapauii npas JloguHN
(1948) 3a3HayeHoO, WO «KOXKHA NOAMHA, AK YIeH CYCninbCTBa, MA€E NPaBo
Ha coljanbHe 3abe3neyeHHs i Ha 34iMCHEHHS HeobXiaAHWX ANA NiaTPK-
MaHH# i rigHOCTi i ANA BiNbHOrO PO3BMTKY ii 0COBM NpaB y EKOHOMIYHIN,
couiafibHIM i KyNbTypHIN rany3ax 3a AOMNOMOIOHK HaliOHaAbHWUX 3YCUAb i
MiXKHapoaHOro cniBpobiTHUUTBA Ta 8i0M08IOHO 00 cmpykmypu i pecypcis
KOMCHOI Oepxcasu»’.

[na 3axmcTy coujaibHO-eKOHOMIYHUMX MpaB CTBOPEHO AeLlo iHWi, Bia-
MiHHI BiJ, MEPLIOro NOKONIHHA NPaB JIOAMHU, MexaHi3mMu. IXHE MixHapoa-
HO-MPaBOBE PEerytoBaHHA 34iMCHI0E MiXKHapPOAHMN NAKT NPO EKOHOMIYHI,
coljanbHi W KynbTypHi npasa (1966) (1987 poky 6yno pospobneHo Slim-
Byp3bKi NPUHUMNM WOAO BNPOBaAKEHHA TaKTy, AKi MICTATb HCTPYKLT
WOA0 BMKOHAHHA [ep»aBoto 3000B’A3aHb, WO BMMNIMBAOTL 3 HbOIO), a B
mexax Paan EBponn 6yio NianMcaHo oKpemi 4oroBopu: EBponeicbKa co-
LiasibHa XapTia, EBPONENCbKMIA KOAEKC CoLiabHOro 3abesnevyeHHs, EBpo-
nencbKa KOHBEHLLA NPOo coliasbHe 3abe3nedyeHHs Towo. OaHak binblicTb
coljanbHMX cTaHAAPTIB Paan EBponu 3anmatoTbea Ana 6aratbox AeprKas
HanpAmMamMuM B PO3BUTKY iXHbOI COLiaNbHOT NONITUKK. Hanpuknaa, YkpaiHa
nig Yac paTudikauii EBponeincbKoi couianbHOT xapTii (1996) He B3Ana Ha
cebe 30008’A3aHHA 3a NyHKTamu 1, 2 ctatren 12 i 13, WO 3aKpinao0Th
NpaBOo Ha coljanbHe 3abe3neyeHHs i Ha MeIMYHY Ta CoLliasbHy AOMOMOTY,
Nonpu NPOrosIoWeHHA uux npas y KOHCTUTYLIT YKpaiHW. 3a3HadveHi cTaT-
Ti He paTudikyBanu Takox AnbaHin, AzepbanarxaH, YacTkoBo — bosrapis,
bocHia i lepuerosuHa, J/intea, Mpysia, Monaosa ToLLO.

OfHak AK CBIAYMTb Cy4oBa MNPAKTMKA, COLia/IbHO-EKOHOMIYHI npaBa
Aefani yacTile 3axXMLWatoTb Pa3oM 3 NpaBaMu NEPLIOro NOKOMIHHA Yyepes
YHiBEPCaNbHUN 3aXUCT MIOACLKOI MiAHOCTI. MpUKAaaM Takoi NPaKTUKN BKe
HaBoAMAW. [lo HMX MOXHa A0AaTV HanBHICTb B AEAKMX AeprKaBax (3o0Kpema
®PH) cneuianizoBaHmx cyais, NponNo3uLi Npo CTBOPEHHSA creLianizoBaHo-
ro EBPOMENCbKOro Cyay i3 3aXMCTy CoLia/ibHMX NPaB TOLLO.

3aranbHa geknapauis npas aoguuun. URL: https://zakon.rada.gov.ua/laws/show/995_015 (pata 38ep-
HeHHA: 24.04.2021.).
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Lle € Wwe ogHMM CBiAYEHHAM TOrO, LLO Yac, KOAW COLia/IbHO-eKOHOMIY-
HMM NpaBam HadaBaau ApyropaaHe 3HaYeHHs, BiAXOANTb Y MUHYAe. HUHI
CBiTOBa cniflbHOTa AeAani Hinblle CXMNAETLCSA A0 TOro, WO BCi NpaBa nos’s-
3aHi MiXX coboto, € B3AaEMO3YMOBNIEHMMM Ta MOBUHHI AiATM B KOMMAEKCI.
TinbKM 33 TaKMX YMOB BOHW MOXYTb BUKOHATM CBOE NPU3HAYEHHA — CTBO-
PUTW MOANHI TiOHT YMOBW KNUTTA.

3.3.2.4. KynbTypHi npasa

KynbTypHi npaBa 3abe3neyytoTb AOAMHI AOCTYN A0 BMKOPWUCTaHHA
NoAa nbLLIOro PO3BUTKY AYXOBHMX 3400yTKIB CBOrO HApOAy M yCbOro Ntoa-
cTBa. Lle npaBa, NoB’A3aHi 3 y4acTo B KYy/IbTYPHOMY XWUTTi, 3 BiIbHUM J0-
CTYNOM [0 KYAbTYPHMUX LIHHOCTEN Ta KyAbTYPHOI CnaAllMHK, 3 KOPUCTY-
BaHHAM pe3y/ibTaTaMi HayKoBOro nporpecy, 3i cBoboaoto nitepaTypHO,
XYAOXHbOI, HAYKOBO i TeXHIYHOI TBOpYOCTI. KoXHa ocoba mae npaso Ha
pe3y/1bTaTu CBOEI IHTeNEKTYa /IbHOI, TBOPYOI AiANbHOCTI, HIXTO HE MOXe BUN-
KopucToByBaTK abo nolumptoBaTtH ix 6e3 3roam asTopa M nopyLysBaTn Moro
ABTOPCbLKI Npasa.

3a3HayveHi KyNbTYPHI NpaBa € iHAMBIAYAbHMMM.

320X04eHHA Ta 3aXMCT KYNbTYPHUX NPaB NIOAMHM € 3aBAaHHAM creLia-
Ni30BaHOI MixKHapoaHOoi opraHizauii — OHECKO. o komneTteHuji OHECKO
HaNeXWTb 3aXMCT NpaBa Ha OCBITY, MpaBa Ha BUKOPWUCTAHHA HAYKOBUX A0-
CATHEHb, NpaBa Ha 6e3nepelKoAHY Y4acTb Y KyIbTYPHOMY KUTTi TOLLO.

Ona peanisauji ujel rpynu npaB Aeprkasa bepe Ha cebe 3060B’A3aHHA
NiKAyBaTUCb NPO 36epekeHHn KyNbTypHOI CNafliMHM Ta HaJaBaTh AOCTyn
00 KYNbTYPHUX LjiHHOCTeM. OKpiM LIbOTo, AepKaBHI Ta MyHiLMNaAbHI opra-
HW 3aNPOBAAKYIOTb MONITUKY GiHAHCOBOI MIATPUMKM 3aKNaLiB KyAbTYpU:
BMAINAIOTb KOLWTW, BBOAATH MOAATKOBI MiNbIW, HAZAAt0Tb KPEeAUTU TOLLO.

3.3.2.5. KonekTtuBHi npasa

Opyra rpyna KyAbTypHUX NpaB Mae KosaekmueHuli 3micT, To6To cTo-
CYETbCA NEBHMX FPYN: HALLIOHANbHUX, ETHIYHUX, PENIMIAHMX N IHWKUX MeH-
WWH Ta KOPIHHMX HapoAiB. TOMy Ky/bTYpPHi MpaBa rapaHTytoTb MM rpynam
(cninbHOTam) 3mory 36eperti cBilt cnocib »KUTTA, Tpaamuii, moBy Toulo. 3
iHWoOoro 6oKy, HeEMOXMBO 3abe3nNeynTn Npasa oKpPemoi NtoanHK 6e3 oaHo-
YyacHoro 3bepexkeHHs Lux i NpaB, AKi HEPO3PMBHO MNOB’A3YIOTb MIOANHY 3
NEeBHOO CMiZIbHOTOM — HALLIOHANLHOK, ETHIYHOO, PENiriMHO TOLLO, AKLLO
CNiNbHOTA, 40 AKOI NOANHA HANEXUTb, 3a3HAE AUCKPUMIHALLIT, NPUHUMKEHD,
YTUCKIB, NepebyBae B NPUTHIYEHOMY CTaHi. AOyKe NoANHA, OKPIM Hanex-
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HOCTi A0 Aep:kaBu, 34e6inbloro Bia4yBae cebe YacTMHOLO €T CMiibHOTY
(rpynu), i KynbTypK, 3BMYAIB | TPAAMLIN, WO BiAOUBAETLCA Ha GOPMYBAHHI
ii cBiTOrNAAY, NOBEAIHKN, CTaBAEHHI A0 NpaB iHWWX AtoAel, NPaBoBOI CUC-
TEMMW KPATHM 3araiom.

BinbLWicTb KyNBTYPHMX NPaB 3abe3neyytoTb Yepes npasa HalioHaNbHMX
MeHLWWH. HauioHanbHa MeHWWHa — rpyna AtoAel NeBHOT AepKaBu, AKi He €
NpeACTaBHMKaMM TUTYIbHOTO ETHOCY, OA4HAK BUABAAE NOYYTTA HaLiOHa b-
HOrO CaMOYCBIAOMAEHHA Ta CNiNIbHOCTI MiX cOB0t0 (HanpUKAaza, NOASKK,
PYMYHM, yropui B YKpaiHi). NpaBa HalioHaAbHMX MEHLINH HanexaTb A0
TPETbOro NOKONiHHA Npas i cBoboA. /1o TOro * npaBa HaliOHaNbHUX MEH-
WNH MOXYTb BYTW peanizoBaHi Aulie B KONEKTUBHMUI cnocib. BoHu oxo-
NOKTb TaKi MOXK/TMBOCTI:

* MpPaBO BIANOBIAHMX HALIOHANbHMX CMINBLHOT Ha PO3BMTOK HaLljio-

HaNbHOI KYNbTYpY;

* NpPaBO OAEP!KYBATH IHPOPMALLIKD PiSHO MOBOIO;

* MpaBo Ha 3400yTTA OCBITM NEBHOrO PiBHA PiLHOK MOBOI;

* pPaBO KOPUCTYBATMCA CBOEKD MOBOK B OKpeMMX ODILLIMHMX LinAx;

* paBO YTBOPHOBATU 414 330BONEHHA KyAbTYpHUX NoTpeb Haujo-

Ha/IbHO-KY/IETYPHI aBTOHOMII.

MpaBa HaujiOHANbHUX MEHLIMH HAa MIXXHAaPOAHOMY PiBHI 3axuLLae Pam-
KOBa KOHBeHLiA Paan €Bponu Npo 3aXMCT HaLiOHa/bHUX MeHLWWH Big 1
ntotoro 1995 poKy, a B YkpaiHi 404aTKOBO 3aKoH YKkpaiHuM «[1po HaujioHa  b-
Hi MeHLWWHW B YKpaiHi» Bia 25 yepsHa 1992 poky.

B OoKkpemy rpyny KONEKTUBHMX MPaB MOXHA BMOKPEMUTU MpaBa KOPiH-
HUX Hapo4iB, AKi 3axuilae [dexknapauia OOH npo npaBa KOPiHHMX Hapo4iB
Big 13 BepecHa 2007 poky, KoHseHuia MOTI Ne 169 «[1po KOpiHHI Hapo-
AW i HapoAaM, Lo BeAyTb MNIEMIHHUIM CNOCID KUTTA B HE3A/EKHUX KPaTHAX»
(1989) i iHWi aKkTK. KOpiHHI HapOAM — CMOKOHBIYHE HACENEHHS, Lo Mell-
Kaso Ta MeLWKaEe Ha CBOIX 3emMaAX A0 GOPMYBAHHA Cy4aCHMX AepKaBHUX
KOPAOHIB Ta Npuxoay TyAM NepecesneHLis 3 iHWNX micub (caamm y LLseii,
Hopserii, ®iHnsaHaii, iHaiaHui 8 CLUA, KpumcbKi TaTapu B YKpaiHi). depsa-
Ba MOBMHHA CNPUATK 3DeperkeHH0 TUX BMUAIB AiA/bHOCTI, Wo 3abe3neyy-
tOTb iXHi 3acObK iCHYBaHHA, 30KpemMa TaKi NpUTamaHHi AeAKMM Hapodam
3ac06u, AK NONKOBAHHA, pMBanbCTBO, 3BIPONOBCTBO TOWO. IXHI TPaAMLAHI
3HAHHA B MeAMUMHI, KOCMEeTONOTriT, NPOAYKTaxX Xap4yBaHHA, iXHi pemecna,
boNbKAOP, PUTYaNIM, MAUCTELTBO, MICHI, TaHLj, KOCTIOMW MatoTb Ky/1bTYPHY
LiHHICTb Ta € Ba*K/AMBUMWN YMHHUKAMM 36epekeHHs Ky/bTypKu, eKOHOMIY-
HOT CaMOCTIMHOCTI Ta PO3BUTKY. [1/1A LbOro Aep:kaBa iM Hada€e BianoBigHY
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TeXHIYHY 1 GiHaHCOBY AOMOMOTrY 3 YpaxyBaHHAM TPAAMLIAHUX TEXHONOTIN i
KYNbTYPHUX OCOBNMBOCTEN LMX HAPOL,B.

KoneKTMBHI NpaBa rapaHTyloTb PO3BUTOK i 36eperkeHHs KyNbTypHOI ca-
MOBYTHOCTI BiANOBIAHUX MEHLIMH i KOPIHHUX HapoAaiB. KoHUenLis Konek-
TUBHWX NPaB BMHWKAA TOMY, LLO KOPiIHHI HAPOAM Ta MEHLIMHM, AKI MatoTb
KONEKTUBHI XapaKTEPUCTUKM, CTUKAKOTLCA 3 PISHMMM 3arpO3amm iXHbOMY iC-
HYBaHHIO, TOMY iXHE BMXXMBAHHA MOXKE 3a/1eXKaTU Bif, BU3HAHHA Ta 3aXUCTY
IXHIX KOIEKTUBHMX NPaB.

KonekTnBHI NpaBa, AK BXe 3a3Havyasioch, CNif, BiAMEXOBYBaTH Bif iHAN-
BiAyasibHUX NPaB 3 KONEKTUBHUMM dopmamm peanisauii. Taki B1uam npas,
AK-0T: BUbopye NpaBo, cB060Aa MUPHMX 3ibpaHb, cBOOOAA acoLliauin, npa-
BO Ha CTpalK, Xo4 i 3Ai/CHIOITb KONEKTMBHO, OAHAK MOXKYTb 3axMLIaTh B
iHAMBIAYaIbHOMY MOPALKY, HATOMICTb KOJIEKTUBHE NMPABO 3a CBOEO NPU-
POLO0 HEe MOXKe BYTU peanizoBaHO Ta 3axMLLEHO iHAMBIAYa bHO. [1pPaBo Ha
CTPalk, 30Kpema, y pasi peanisauii ocoboto camMoCTIMHO MOXKYTb PO3LLiHIO-
BaTW AK NOpPYLIEHHA TPYA0BOI AnCUMNAIHKM abo nporyn. HaTomicTb, AKLLO
Ha NiaNPUEMCTBI Bya10 OronoLWeHo CTpaiK, a 0coby 3BUHYBAYYHOTb Y MNOPY-
LWEHHI TPYAOBOI ANCUMNAIHW 1 3BiNIbHAIOTb — BOHA MOME 3BEPHYTUCA A0
Cyay 3i CKAproto Npo He3aKOHHICTb ii 3Bi/IbHEHHA.

3 iHWoro 60Ky, NeBHUX NOTPeb y MeXKax CyTo iHAMBIAya/ibHMX MpaB
MOMHa AOCATTH, AnLie 06’eAHaABLINCL Y KONEKTUB. Hanpuknag, y mexax Ta-
KOro rpoMaZfHCbKOro npasa, AK cBoboa BipoCNoBiAaHHSA, NOAMHA MOXKe
CnoaiBaTmUChb, LLO AepsKaBa He fiMle He BTPY4aTMMETbCA B MOX/MBICTb,
CKaxKimo, BnbuMpaTth cobi penirito Ta cnosigysaTth ii B cnocib, NpuiHATHUIA
ONA Hel, a 1 NeBHa rpyna ocib moxe BMMaraTu Big Aeprkasu, Wob Oynau
obnalToBaHi Micua A4S BiANPaBAEHHA Ky/bTy — LIbOrO MOXe AOMOITUCA
Anwe rpyna npeacTaBHMKIB NeBHOI penirii.

Lle we pas 3acBigyvye, WO YiTKY MEeXy MiX Pi3HUMKM rpynamm npas npo-
BOAMTM HE MOMKHA, /INLLE KOMMIEKCHMI Niaxia moxe 3abe3nedynTn rigHun
PiBEHb XMUTTA NOANHM, WO € 3aBAAHHAM Oyab-AKOI AeprKaBU M MiXKHaAPO4-
HOT CNiZIbHOTW 3aranoMm.

OKpemy KaTeropito KONeKTUBHMUX NPaB CTAHOBAATb NpPaBga AOACTBA, NPO
LLLO BXKe Mwnoca B nigpo3aini 1.2.2.

3.3.2.6. [HWi BUAM NpaB i NnepcnekTUBM IXHbOro KOHCTUTYLLIAHOrO
PO3BUTKY

AK 6a4Mmo, NPOTArom icTopii yABNEHHSA Nt0ACTBA NPO NpaBa i ceoboam
NOANHY 3MIHIOBAINCh, MOMOBHIOBABCA KaTanor Npas J0AMHM, L NpoLeck
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TPMBAIOTb i HWUHI. Y pe3ynbTaTi PO3BUTKY Pi3HUX rany3ei 3HaHb, NepeocMmc-
JIEHHA 3MICTY Cy4aCHUX NPaB BUHUKAIOTb HOBI BUAM MpaBs. 3 NOABOKO HOBIT-
HiX TEXHOOTI Y rany3i mikpobionorii Ta meanLUMHM 3'ABNAOTLCS HOBI NiA-
XO4M 10 PO3B’A3aHHA PISHOMAHITHUX Npobaem. Y HayKOBOMY CepeloBMLL
noyasn 3BepTaT yBary Ha HOBe MOKONIHHA NPaB JOAMHM, AKI NOKK LLO 3a-
IMLLIAIOTLCA Ha PiBHI 0BroBoOpeHHs Ta AMCKYCI Ta He 3adikCcoBaHi Hopma-
TMBHO. Lle nepeaycim ocobucTicHi, abo comaTMyHi NpaBga (Big rpew,. soma —
TiNO), AKI NonAratoTb y NPasi NOAMHWM CaMOCTIMHO PO3NOPAAKATUCA CBOIM
Tinom abo 3mMiHI0BaTK MOro GyHKLiHI MOXAMBOCTI. [10 HUX HanexaTb: pe-
NPOAYKTUBHI NpaBa, eBTaHasidA, KNOHYBaHHA, JOHOPCTBO, TPAHCNAAHTaL,A,
NpaBO Ha 3MiHy CTaTi, NPaBO Ha cTepunizaL;ito, abopT. MoKKM WO CifbHUX
NiAX0AiB W00 iXbOro BU3HAHHA Ta 3aXMCTY He BUPObaeHO. MOXANBO, iXHE
iCHYBaHHA 3 YaCOM CTaHe O4YeBMAHWM Ta 3ilnae 3 NoNA AUCKYCIN, AK Le Bia-
Hynocb CBOro Yacy 3 nonepeaHiMm rpynamm npas.

BHeCOK y po3BMTOK NpaB NOAMHU POBNATL | NPAaBO3aCTOCOBYI OpraHu,
nepeaycim EBPONENCbKUIA CyA, 3 NPaB JOAVNHU, AKUIA 3aBXKAM BUXOAMB 3
TOro, Wo KOoHBEeHL,A NPO 3axXMCT NpaB JAMHM | OCHOBOMONOXKHUX CBOOOL,
€ WKMBUM IHCTPYMEHTOMY», AKa Haye AEPEeBO BeCb 4ac PO3POCTAETbCA. Y
NpoLEecCi 3aCTOCYBaHHA NpaBa PO3BMBAOTb Ta KOHKPETU3YIOTb, iXHil 3micCT
HaNoOBHIOKOTb HOBOO iHTepnpeTauieto. Cnpasu ECMNJT aatoTb 3mory rmblie
Mi3HaTW acneKTW Npas, PO3LMPIOBATU HOPMATUBHUI 3MICT 3aZeKNapoBa-
HKX y KoHBeHL,ii NpaB. 3BiCHO, Lie HE MOXe He BNMBATK Ha PO3BMUTOK Npas
NOAMHM B HALLIOHAIbHMX KOHCTUTYLiAX Ta CYA0BI NPaKTUL KpaiH.
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3.4. KoHCTHTYLiHHI 3acaay rapaHTia npas
AIOAWHH TA CHCTEMH iXHBOIO 3aXHCTY

3.4.1. MoHATTA rapaHTiii peanisauii Ta 3aXMUCcTy NpaB NOAUHU

MporonouweHi B KOHCTUTYLAX AeprKaB CBITY NpaBa AtOAMHU HE MatoTb
peasibHOI LiHHOCTI, AONOKK BOHW He ByayTb NiaxkpinaeHi aiesumm 3acoba-
MW TXHBbOI peanizauii Ta 3axmcTy. [aa uboro CTBOPOIOTL BiANOBIAHI mexa-
Hi3MM, LLO rapaHTyOTb NpaBa AANHM, AKi 3aKPINAOTb Y KOHCTUTYLIAX,
MiXHapOAHO-NPaBOBMNX AOKYMEHTAX Ta 3aKOHOAABCTBI.

TapaHmii— Lue cnctema Hopm, NPUHLMNIB, 3acobis, WO pa3om 3abesne-
YylOTb Peani3aLito Ta 3axXMCT NpaB NtoAMHK. AKLLO NpaBa — Lie NeBHi bnara,
TO rapaHTii — e 3acobu 3abe3neyeHHs umx 6nar. Mpasa NOANHK, HE NiAKpPI-
nneHi 3acobamm ixHbOI peanizaLii Ta 3aX1CTy, NPUNNHAIOTbL ByTK NpaBamMy,
nepeTBOPIOYNCE Ha AeKnapalii. Tak, rapaHTii 3abesneyytoTb Nepexia, 3a-
[eK1apoBaHOi 3MOrM BOIOAITU NPAaBOM [10 PEAJIbHOTO KOPUCTYBAHHA HUM.

Ha BaX/IMBOCTI CTBOPEHHA AIEBMX MEXaHI3MIB peanisayii npas At04NHU
HEeoAHOPa30BO Haro/oLWyBaAM B pilleHHaX KoHcTuTyuinHoro Cyay Ykpai-
HW: KOHCTUTYLiNHI NpaBa i ceoboan € PyHAaMEHTaIbHOK OCHOBOH iCHY-
BaHHA Ta PO3BMTKY YKPaAiHCbKOro Hapoay, a TOMy AepaBa 3060B’A3aHa
CTBOpPOBaTH edEeKTUBHI OpraHi3aLiiHO-MPaBoOBi MexaHi3MKn 411 iXHbOi pe-
anisauii. bpak TakMx MexaHi3MiB HIBEHOE CYTHICTb KOHCTUTYLLIMHMX Npas i
cBobof, OCKiIbKM NPU3BOAMNTb A10 TOTO, LLO BOHW CTAtOTh A€KNapaTUBHMUMM,
a ue € HenpunycCTUMMM Y NpaBoBin depskasi (PiweHHs KCY 8ig 12 KBiTHA
2012 poxry Ne 9-pn/2012 (cnpaBa npo piBHICTb CTOPIH CYA0BOro NpoLecy).

Baxnmsumum nepeaymoBamum peanisalii npas NHOAMHM € €KOHOMIYHI,
NOMITUYHI, coujanbHi, opraHisauiiHi YNHHMKK. TaK, Ha peasi3auito npas
NOANHWN BNJIMBAE CTaH EKOHOMIKM, PiBEHb PO3BUTKY IHCTUTYTIB rPOMaAH-
CbKOrO CyCni/IbCTBa, IHCTUTYTIB AeMOKPaATIl, NPaBOBOI Ky/1bTYPWU HAaCceNeHHs,
CTYMiHb OCBIYEHOCTi 0COOM Y CBOIX NMpaBax Ta MOX/AMBOCTAX iXHbOTO 3aXMCTy
ToWwo. JOCUTb YacTo B MiZPyYHMKAX 3 KOHCTUTYLLIMHOrO NpaBga ix 3apaxosy-
tOTb [0 3ara/ibHUX rapaHTi NPaB HOAMHN: MONITUYHNX, EKOHOMIYHMX, iAe0-
NOTIYHUX, KYNbTYPHWUX, AYXOBHMX. TaK, HANPUKAa4, Bif, PiBHA PO3BUTKY €KO-
HOMIKWM KpaiHW 3a71eXWTb MaTepiasibHa OCHOBA peanisalii NpaB JOANHN,
0COBMBO L CTOCYETHCA COLLia/IbHO-eKOHOMIYHMX NpaB. Aaxe peanisauin,
CKaXKiMo, NpaB Ha couianbHe 3abe3neyeHHa, Ha Mean4Hy AOMOMOrY, Ha
OCBITY NoTpebye KOHKPETHUX POLLIOBUX BUAATKIB 3 AepHKaBHOMO BIOAKeETY.
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3HAYHMIN BHECOK Y 3aXWMCT MpaB JtOAMHWU POBAATb HedepsKaBHI rpo-
MaZACbKi opraHisadii. BoHn, 36epiratoumn cBOKO HE3aNEXKHICTb Bif, AepPKaBH,
BeZlyTb DOPOTbOY 3 OKpEMMMM NOPYLUEHHAMM NPAB NOAMHU B CyAaX, Ha-
[atoTb NPABOBY AOMNOMOrY TUM, YMi Npasa byan nopyLeHi, a B 6araTbox Bu-
nagKax 6epyTbCs 3a CynpoBiA CNPaBK; A4OMAralTbCA 3MiH Y HalioHaNbHO-
My 3aKOHOZABCTBI; NOWMPIOOTL Cepes HaceneHHs iHbopmaLiito Npo npasa
JNIOAVHW, KYNbTUBYIOYM MOBary A0 HWX. Y AEeMOKPaTUYHMX CYyCMinbCTBaX
BNaZa 3a3BMYall AOCNYXAaETbCA A0 iXHbOI AYMKW. HalaBTOpUTETHIWMMM
NPaBO3aXMCHUMM OpraHi3auiamm B YKpaiHi € YKpaiHCbKa lefibCiHCbKa Chi-
Ka 3 MpaBs NtoaMHK, XapKiBCbKa NpaBo3axmMcHa rpyna, LleHTp npas ntognHm
Zmina, MixkHapoAHi NpaBo3axXm1CHi opraHisauyii Freedom House Ta Amnesty
International, 1o MatoTb NpeACcTaBHULUTBA B YKpaiHi TOLLO.

KOpuduuHi 2apaHmiinepenbayatoTb CTBOPEHHA CNeLiaNbHMX NPAaBOBMX
3acobis peanisalii Ta 3axmcTy npas AtoanHu. Cepen lOPUANYHUX BUOKPEM-
NIIO0Tb NepeayciMm HOPMAMUBHI rapaHTii — HOPMM MaTepiaNbHOro M Npo-
LecyasibHOro NpaB.a, 3acaau AKMX 3aKPINAeHi B KOHCTUTYLii Ta PO3BMHEHI B
33aKOHOAABCTBI. TaK, 3HAYYLLO KOHCTUTYLLIMHOK rapaHTIeld NpaB JANHN
€ cTaTTA 22 KoHCTUTYLIi YKpaiHW, Ae 3a3HaYeHO, WO «KOHCTUTYLINHI npa-
Ba i cBOBOAM rapaHTYOTbCA | HE MOXKYTb OYTM CKacoBaHi. Mpu NPUAHATTI
HOBWX 3aKOHIB abO BHECEHHA 3MiH [0 YMHHMX 3aKOHIB He [OMYCKAETbCA
3BYKEHHA 3MICTY Ta 0bcAry icHytoumx npas i cBoboa», y Takui cnocib ra-
PAHTYHOUM ICHYIOUMIA KOHCTUTYLIMHO-NPaBOBUIA CTaTyC ocobu Ta Hedony-
CTUMICTb Moro noripweHHA. 1o KOHCTUTYLIMHWX rapaHTin HanexaTb TaKoX
HOPMM, LLLO BU3HAYAIOTb MEXI AOMYCTUMMUX OOMEXKEHb NPas NOAMHU, NPO
O UTUMETHCA AaNi.

lpoyecyansHUMU rapaHTIAMM € HeAOMYCTUMICTb MPUTATHEHHA 10 HOpU-
AWNYHOI BiANOBIAA/IbHOCTI 0AHOIO BMAY 3@ OAHE 1 Te caMe NpaBonopyLleH-
HA ABiYi, Npe3ymnLia HeBMHYBATOCTI, NPaBo 3HaTW CBOI NpaBa 1 060B'A3KMY,
NpaBo Ha NpodeciHy NPaBHUYY AOMOMOTY, AKE 03HAYAE, 30KPEMA, LLLO KO-
*KeH BiNbHWIN Yy BUOOPI 3aXMCHMKA CBOIX Npas., a y BUnaAKax, nepeabdadyeHnx
3aKOHOM, LS AOMNMOMOra HadaeTbecs 6e3onnatHo Towlo. YCi Ui rapaHTii 3a-
3BMYaN 3aKPINAIOTb Y KOHCTUTYLIAX. B OCHOBHOMY 3aKOHi YKpaiHu BOHM
3adikcoBaHi B cTaTTAX 5564,

Kpim Ha3BaHWX, AeprkaBa CTBOPWMAA Ly CUCTEMY IHLLIUX Op2aHi3ayil-
HUX IOPUOUYHUX TAaPaHTIM — Lie CUCTEMA OPraHiB Aep:KaBHOI BNaan, Ais/b-
HiCTb AKMX NOB’A3aHa i3 3abe3nedyeHHsM peasizalii Nnpas AOAMHU: 1aBa
nepxasu (OCHOBHMIA 3aKOH YKpaiHM Moro npaAmMo BM3HAE rapaHTOM Npas
JIOANHK), NapAaMeHT, ypaa, NapiaMeHTCbKMI1 yNOBHOBAXKEH W 3 MPaB /to-
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ANHW TOLWO, NPO Wo NTUMeTbCA HMKYe. OCHOBHUM OPNANHHUM TapPaHTOM
3axXUCTy NpaB 10ANHN € CyA.

3.4.2. Cucremu 3aXmucCTy nNpas NIOAUHN

Po3pisHstoTs 08i cucmemu (cnocobu) 3axucmy npas NOANHN: HaYio-
HAnbHY (6HYMPiWHbLOOEPHABHY) Ta MiIHCHAPOOHY.

3.4.2.1. HauioHanbHi cMCTEMU 3aXMUCTY NPaB JOAUHN
Cydoeuii 3axucm npas n00uHU

HauioHanbHa cnctema 3axmcTy NpaB AOAMHN OXOMJIHOE NPaBo i Aii camoi
NIOAMHU, @ TaKOXK AiANbHICTb OpraHiB AepKaBHOI BNaAM, NPaBO3aXMCHUX
IHCTUTYLIM, cnpaAmMoBaHy Ha 3anobiraHHA NopyleHHo abo BiaHOBAEHHSA
NopyLLUEeHOro npasa.

HalnpocTiwmnm cnocobom 3axucTy npas NOAMHW € camo3axucm. [1o
i€l dOpMM 3aXMCTy NpaB HajexaTb MUCbMOBI 3BEPHEHHA 0cobu 3 npo-
NO3MLIAMW, CKapramm, 3ayBarKEHHAMW A0 AepPXKaBHUX Ta MyHiLMNaAbHUX
OopraHiB — NpaBo neTuuin. 3rigHo 3i ctatreto 40 KoHCTUTYLIT YKpaiHM, KOXK-
Ha NOAMHA MA€E NPaBo NOAaBaTV iHAMBIAYabHI YM MUCbMOBI 3BEPHEHHA
abo ocobucTo 3BepTaTMCh A0 OpraHiB AepKaBHOI BNaaW, OpraHis micue-
BOro CaMOBpPAAYBaHHSA, 40 NOCAA0BMX Ta CNYyKOOBKUX OCib. MOPALOK TaKMX
3BEPHEHb BM3HaAYa€e 3aKoH YKpaiHu «M1po 3BepHEHHA rpomaaaH». Takox
ocoba MOXKe 3BepHYTUCb 10 3acobiB MacoBoi iHpopMaLii Ta NpaBo3axmc-
HWX OpraHisauin.

Ta oaHWM 3 HaledeKTMBHIWMX 3acobiB 3axMCTy Npas JOAUHN € cydOo-
suli 3axucm. MpaBo Ha CyLOBUI 3aXWUCT CTaNO OAHWUM i3 dyHAAMEHTaNb-
HWUX NpaB NMtoANHU. «KOXHa N0AMHA Ma€e NPaBo Ha epeKTUBHE NOHOBNEH-
HA y NpaBax KOMMNETEHTHUMM HALIOHANbHMMWN CyAamM y pasi NOPYLUEHHA
il OCHOBHMX NPaB, HaAaHWUX i1 KOHCTUTYLIED | 3aKOHOM», — MPOTroA0LWIEHO
B CTaTTi 8 3aranbHOI AeKknapauii npas NoAnHKU. TpaBo Ha CYyA0BMM 3axMCT
rapaHTye MiXHapoAHWI NAKT NPO rPOMaAAHCBKI i NOAITUYHI NpaBa (CTaTTi
2,9, 14), EBponeicbKka KOHBEHLA 3 NpaB AtoanHK (cTatTa 13), KoHcTUTyLis
YKpaiHu (cTatTa 55).

MpaBo Ha CyA0BMI 3aXMUCT — LIe KOMMJIEKCHE NPaBO 0CObM, AKe OXON/OE
[OCTYMNHICTb NpaBocyaAs, CNpaBea/IMBICTb NPaBOCYAAA, MOBHE i eeKTUB-
He MOHOB/IEHHA Y NMpaBax, MPaBO Ha OCKAPXKEHHA CyA0BOrO PilleHHsA, piB-
HICTb YCiX Y4aCHMKIB Cy0BOro NpoLecy nepes 3aKoOHOM i Cy0M, NPaBo Ha
3axuMCT, Ny6AiIYHICTb CYA0BOrO PO3raay TOLLO.
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CucTemy CyZl0BUX OPraHiB i NOPSAOK iXHbOro GYHKLIOHYBAHHA BU3HAYaE
HalioHaNbHEe NPaBO KOXKHOI AeprKaBu. 3aneXKHO Big 0cobamBocTen nopy-
LUEHOro NpaBa M CUCTEMM CYAOYCTPOK 3aXUCT NPaB NANHM 3AINCHIOTb
Cyam 3aranbHOI topucamMKLii abo K crelianizoBaHi cyan: UMBINbHI, KpUMi-
HaNbHi, aAMIHICTPaTMBHI, coLianbHi, TPYA0BI, PiHAHCOBI TOLLO.

KoHcmumyuyiliHa ckapaa ak 2apaHmis 3axucmy npae AouHu

OCTaHHIM 4acom y CUCTEMI 3aXMCTy NpPaB JOAMHWU MOMITHO 3POCTaE
PO/lb KOHCTUTYLIMHUX cyaiB. B YKpaiHi 3HayeHHA KoHcTuTyuinHoro Cyay vy
3axMCTi Npas MOAMHM NOCUIMNOCA Y 3B'A3KY 3 BBEAEHHAM iIHCTUTYTY KOH-
CTUTYLLIMHOI CKaprM — MUCbMOBOIO K/AOMOTaHHA 0cobK WOoA0 NepeBipKM
Ha BignosigHicTe KOHCTUTYLIT YKpaiHK (KOHCTUTYLIMHICTL) 3aKoHY YKpai-
HM (MOrO OKPEeMMX MOOMKEHbD), L0 3aCTOCOBAHMA B OCTAaTOYHOMY CYA0BO-
My pilleHHi y cnpaBi cyb’ekTa nNpaBa Ha KOHCTUTYLLIMHY cKkapry. BiakpuTTa
NPOBAa/IKEHHA B LIbOMY Pa3i MOX/AMBE, AKLLO BCi iHWI HaLioHaAbHi 3ac0bu
tOPUANYHOrO 3aXMUCTy BUYEpPNaHo. [lello AoKNaAHILLe NPO KOHCTUTYLMHY
CKapry MTMMETbCA B PO34i/i LUIOCTOMY LbOro MigpyvHMKa.

IHCcmumym om6ydcmaHa AK 2apaHmia npae AOuUHU

[na 3aXncty OCHOBOMOMIOKHMX NPaB MOAMHN HA HALOHAaNbHOMY PIiBHI
CTBOPEHO cneuianbHy nocaay — ombéydcmaHa. OmbyacMaH NOXOAUTb Bif,
CTapoHopBse3sbkoro ombud — nosipeHa ocoba, npeacTaBHUK. [HCTUTYT om-
byacmaHa BUHKK Y LLBeLii Ha nodyaTky XIX cToniTTA (BBaXKatoTh, Lo Wwe 1718
POKy Koposab Kapa Xll BBiB NOcCaay KaHLU/epa NpaBa, igeto CTBOPEHHA AKOI
BiH 3aM03M4MB Nif Yac nepedbyBaHHA B OCMaHCbKIN imnepii, Ae BiANOBiAHWI
IHCTUTYT iMeHyBanKn myxTacib). 3akoHoM Npo npasniHHA 1809 poKy napna-
MeHTy Byno HagaHo NpaBo 0bmpaTn ombyacMmaHa ANA 34iNCHEHHA Harnsaay
33 AOTPUMaHHAM 33KOHOAABCTBA. Y NOAANbLIOMY LEN iHCTUTYT NepenHs-
N 1 iHWI CKaHAMHABCbKI KpaiHW — HopBeris, PiHNaAHAIA, Ae BiH TaKOX Mae
Ha3By OMbyACMaH. B iHWKX KpaiHax BiH HAa3MBAETbCA MNO-Pi3HOMY: B ICNaHii,
Konymbii — HapoaHWI 3aX1CHKK, y MNopTyranii — rapaHT cnpaBeannBoCTi, Y
Benukit bputaHii — napnaMeHTCbKMIM KoMicap y cnpasax aaMiHicTpaLii, vy
PyMyHii —aaBoKaT Hapogay, y PpaHLii — nocepeaHuK, B YKpaiHi — YNoBHOBaA-
eHnn BepxosHOT Pagy 3 npaB AtOANHMN.

OmbyacmaHa Npr3HaYvatoTb 3a3BMYa PiLLEHHAM NapiameHTy Ha CTPOK
B/IACHMX NOBHOBAXeHb NapaameHTy abo Ha Binbwwnii cTpoK. Ane byBatoTb
i BUHATKM: y Hamibii, Hanpuknaa, Moro npusHayae npesnaeHT, y Benunko-
6puTaHii Ta PpaHLii — ypaa,.

Mapuensk O. B. 3a3Ha4vae, Wo omMbBYACMaH BUHUK Y MeKax NapaameH-
Tapu3My I, BiANOBIAHO A0 KOHUENUji noAiny BAaguM, Ha nepwomy eTani
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CBOE| AiANbHOCTI NiANOPAAKOBYBABCA 3aKOHOAABYIN BNagi, AiAB Y MeXax
napfameHTy 1 BBaXKaBCA MOro AOMOMIMKHMM opraHom. Y 6inblocTi KpaiH
TaKWI Niaxia Wwoao BM3HaYeHHA Micus ombyacmaHa B MexaHiami aeprkas-
Hoi Bnaam 36epircsa. MpoTe y KpaiHax, Ae € 6inblu-MeHL CUAbHA BUKOHAB-
Yya BNaaa, oMbyACMaHIB 3aNpoBaAKYOTh Y MEXKax BMKOHABYOI BNaan, a B
OEAKNX AeprKaBax 3apaxoBytoTb A0 OpPraHiB KOHTPOJIbHO-HAMNALOBOI TiNKM
BNAAM UM BUOKPEMIIOIOTb B aBTOHOMHI IHCTUTYL,T, LLLO HE HanexaTb 40 Kaa-
CUYHUX FiNOK BRaam .

Y BCAKOMY pa3i ombyacmaH y CBOIN AifaNbHOCTI NOBUHEH BYTHU HE3aNeX-
HMM BiZ YPALY, BUKOHABYOI Ta CyA0BOI BNaAM.

B YKpaiHi YnoBHOBaxeHoro BepxoBHoi Paan YKkpaiHn obupae BepxoBHa
Pana YKpaiHu 6inbWicTio Bif, KOHCTUTYUIMHOrO cknady. Hum moxke 6yTu
rpoOMagAHuH YKpainu, wo aocar 40 pokiB, BONOAJIE AEPKAaBHOK MOBOLO,
Ma€ BMCOKi MOpasbHi AKOCTI, AOCBIA, NPaBO3aXMCHOI AiANbHOCTI Ta NPOTA-
FOM OCTaHHIX N'ATU POKIB NPOXKMBAE B YKpaiHi. YNOBHOBAXKEHOr0 Npu3Ha-
YatoTb CTPOKOM Ha N'ATb POKIB 3 NPaBOM nepeobpaHHA.

Y neskux KpaiHax cnyxba ombyacmaHa npeacTtaBieHa KoneriaibHum
OpraHoOM: Koseria HapoAHOro NPaBo3axMCTy B ABCTPIl CKNAAAETbCA 3 TPbOX
yneHiB i GYHKLIIOE AK EAMHNI OpraH, KOMICis 3 npas oAMHN Ha Pininni-
Hax. [HoAj MOXKYTb CTBOPIOBATM NOCaAM OMByaACMaHa, WO AitoTb Y BY3bKil
creuianisoBaHin ranysi: Hanpuknag, y KaHagi icHye Komicap 3 odiuinHmx
MOB, B YKpaiHi — YNOBHOBAXKEHMM i3 3aX1CTYy AepHKaBHOT MOBU; B YrOpLIMHI,
KpiM 3arajibHOi 3@ 3MICTOM Aif/IbHOCTI oMbyacMmaHa, napiameHT obupae
YNOBHOBAKEHOIO 3 MWUTaHb 3aXMCTy NPaB HaLiOHANbHUX M ETHIYHUX MEH-
wuH; y ®PH — ynoBHOBaXXeHNM 3 NUTaHb 0OOPOHMK, A0 KOMMETEeHL,i SKoro
Ha/IeXKNTb 3aXMUCT NPAB BIMCbKOBOCYKOOBLLB | CMPUAHHA MapJaMeHTCbKO-
MY KOHTPO/IO 33 30pOMHUMM CUNAMK, @ EAMHOIO «3arajbHOro» iIHCTUTYTY
ombyacmaHa HeMae, HaTOMICTb Le NUTaHHA perytooTb 3emni. Y Lsed;i
€ YoTUpKn ombyacmaHu — wed-ombyacmaH, ombyacmaH tocTulii, ombya-
CMaH, AKMIA 30iNCHIOE Harnaa 3a 30pONHMMKM CMaMK Ta BigHOCMHAMM 3
PI3HUMM LMBINIBHUMW CTPYKTYPAMM, | OMOYACMaAH 3 Hars4y 3@ 3aKOHHICTIO
B rasly3i colia/ibHOro 3abe3nevyeHHs Ta NoaAaTKiIB.

OmbyacmaH po3rnafae cKkapri rpoMadaH Woa0 NOPYLIEHHA TXHIX KOH-
CTUTYLIMHUX NpaB OpraHamu AeprKaBHOI BAaAW, OpraHaMm MiCLLeBOro
camoBpsAdyBaHHA Ta iXHiMM nocagosMmmn ocobamu. Chdepa Moro AisabHO-

Mapuensk O. B. KOHCTUTYLiHO-NpaBoBuMIA CTATyC iIHCTUTYTY OMByACMaHa: CBITOBUIA AOCBIA Ta YKpaTHCbKa
moaenb: aBToped. gucepTauii Ha 3406yTTA HayK. CTyNeHA A4-p IOpUA,. HayK 3a cneuianbHicTio 12.00.02
«KoHcTuTyujiliHe npaBo». Opeca, 2004. C. 17; Mapuensk O. B. IHcTUTYT ombyacmaHa: Teopis i npakTuKa.
X.: Bua-so Hau, yH-Ty BHYTp. cnpas, 2003. 450 c.
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CTi — Ue BiAIHOCMHM MiXK di3MYHO 0cob0oto Ta NpeacTaBHUKAMM AePrKaBHy,
nocagoBMmmn ocobamm, opraHaMmm MicLLEBOrO CaMoBpPAAyBaHHA. BigHock-
HW MiXK FPOMaZAHAMM He BXOAATb 10 chepn Moro KomneTeHLii.

Y pi3HUX KpaiHax NOBHOBAXKeHHA OMOYACMaHa MOKYTb CYyTTEBO Biapi3-
HATUCb. HaMWMpLIMMmM NOBHOBAXKEHHAMM OMbByACMaHM HaaineHi B CKaH-
OMHABCbKMX KpaiHax, [e BOHW MaloTb MpPaso NOPYLYBaTU KPUMIHANbHI
CNpaBu, BMCYBaTM 0OBMHYBaYeHHSA W NiaTPUMYyBaTH iX y cyai. Y Lsew;i i
@DiHNAHAIT BOHW 34iMCHIOITb KOHTPO/Ib He TiZIbKM 33 OpraHamm ynpasaiHHA,
a  BUNpaBHUMM ycTaHoBamM. Y [aHii i PiHnaHAIT KOHTPONAb OMOyYACMaHIB
NOLWMPIOETbCA Ha YneHiB ypaay. Y Lseuji ombyacmaHn HadineHi npaBom
3aKOHOZABYOI iHiLiaTMBKY, a B IcnaHii, MonbLi, YKpaiHi — npaBom iHiLitoBaTh
34iMCHEHHA KOHCTUTYLLIMHOTO KOHTPOJTHO.

Malixe B ycix KpaiHax ombyacmaH Mae NpaBo 3BepTaTUCA A0 OPraHiB i
nocagoBmx 0Cib, AKMX KOHTPOIOE, 3 MPOMO3ULIAMM NiKBIAYBATU HACNIAKM
BUYMHEHMX MOPYLIEHb, MPOTE BiH HE MA€E NpaBa YxBa/ItoBaTX BaAHI pilleH-
HS, MOTO aKTW He MatoTb 0OOB’A3KOBOT OPUAMYHOT CUAM, @ € pEeKOMeHaa-
LiMHMMM Ta 3aCHOBaHI Ha MOro aBTopuTETi. ANe, AK CBIAYMTb NPAKTUK],
Moro pekomeHAaL,i BUKOHYHOTb.

Po3cnigysaHHA ombyacMaH NPoBaAMTb AK 3 BNACHOT iHILIaTMBK, TaK i Ha
niAcTaBi ckapr rpomadaH. BUHATOK cTaHOBAATL PpaHuia Ta BeankobpuTta-
Hif, Ae 40 oMDOyaACMaHiB 3BepTatoTbCA Ti/IbKM Yepes napaaMeHTapis.

B YKkpaiHi nianbHicTb ombyacmaHa peryntoe 3akoH YkpaiHu «Ipo Ynos-
HOBa*KeHoro BepxoBHOI Paau YKpaiHu 3 npas AtoAuMHW» Big 23 rpyaHA
1997 poKy. 3BEpPHEHHA MoAatoTb YNOBHOBAXKEHOMY B MUCbMOBIN GOpPMI
NPOTArOM POKY MICAA BUABAEHHA MOPYLUEHHA MpPaB MOAMHW. YNOBHOBA-
KEeHWI He PO3rNAdaEe TMX 3BEPHEHb, AKi PO3rAL4ATb CYAM, 3YMUHAE BXKe
po3MoYaTuit pPo3rnaa, AKWO 3alikasneHa ocoba nogana No3os, 3aaBy abo
CKapry 4o cyay. AKTamu YNOBHOBaXKEHOro WoA0 MOpyLleHb Npas Aoau-
HW € KOHCTUTYLiMHEe NOAAHHA YNOBHOBAXEHOro Ta NoAaHHA YNOBHOBaXKe-
HOro [0 OpraHiB AepKaBHOI BNaAW, OPraHiB MiCLLEBOrO CaMOBPAAYBAHHA,
ob’eiHaHb rpoMasH, NiANPUEMCTB, YCTaHOB, OpraHisallii He3afexHo Bif,
bopMM BNAcHOCTI Ta iXHIX NocagoBux i cay»bosux ocib. KoHcTUTyLiliHe
noAaHHA YNOBHOBAXKEHOTO — Lie aKT MOro 3BepHeHHA 40 KOHCTUTYLiMHOro
Cyay YKkpaiHu o0 po3B’A3aHHA MUTAHHA NPO BiAnoBiAHICTb KOHCTUTYLT
YKkpaiHn (KOHCTUTYLIMHOCTI) 3aKOHY YKpaiHM 4YM iHWOro NpaBoOBOro akKTa
BepxoBHOi Paau YkpaiHu, akTa Mpe3naeHTta Ykpaitu, KabiHety MiHicTpis
YKpaiHu, NpaBoBoOro akta ABTOHOMHOI Pecny6niku Kpum; odiuinHoro Tay-
MaveHHA KoHCcTUTyLi YkpaiHu. MogaHHsA YNoBHOBAXKEHOIO — aKT, AK1I BHO-
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CUTb YNOBHOBAXeEHMI 4,0 OPraHiB AeprKaBHOI BaAM, OpraHiB MiCLLeBOro ca-
MOBpPAAYBaHHA, 06’eAHaHb rPOMaAAH, NiANPUEMCTB, YCTAHOB, OpPraHisaL,in
He3aneXHo Big GOPMM BAACHOCTI, iXHIM NocagoBMM i CayKb6oBMM ocobam
ONA BXUTTA BiANOBIAHMX 3aX0O4iB Y MiCAYHWI CTPOK LLOAO YCYHEHHA BUAB-
NIEHNX MNOpPYLLUEHb NPaB NOANHMU.

Micns Toro, AK BUKOPMCTAHO BCi 3ac0bu Ha HalioHabHOMY PiBHI, Nt0AM-
Ha MOXe 3BEPHYTMCA 4O MiXKHAapPOAHO-NPaBOBOro 3aXMCTY.

3.4.2.2. MixHapoZAHi Ta EBPONENCLbKi CTaHAAPTKM AIK rapaHTia npas
JNOANHU M CUCTEMM TXHBOTO 3aXUCTY

BaxnmBOO rapaHTieto Npas /IKOANHMU B CyHaCHOMY CBITi € He Ti/IbKM CTBO-
PeHHs ebeKTUBHOI CUCTEMM IXHBbOT peanisallii Ta 3aXMCTy Ha HalioHabHO-
My PiBHIi, @ 1 MiXXHapoAHO-NPaBOBa CTaHAAPTM3aLia Npas AANHK, NPO
LLO MLWNOCA BULLE.

TepmiH cmaHOapm (LLoA0 NpaB NANHKU) BRepLle 3’ ABASETLCA B 3arab-
Hi AeKknapadjii npaB NtognMHK, y npeambyni AKoi 3a3Ha4YeHo, Wo feHepanb-
Ha Acambnea NporonoLwye L 3aranbHy AeKknapalio npas At0ANHN AK 3a-
rafibHU cTaHOApPT AocArHeHHs (as @ common standard of achievements),
[0 BUKOHAHHA AKOr0 MOBWHHI MparHyTW BCi HApOAM 1 AeprKaBMK.

MixcHapoOHi cmaHdapmu npas 0AUHU ma cucmema iXHbo20 3axucmy

CtBopeHa 1945 poky nicnsa Apyroi ceitoBoi BiliHKM, OpraHisauia 06’ea-
HaHMX Hauin ogHMM 3 HaranbHMX 3aBAaHb O3Ha4YWAa YTBEPAXKEHHA NpaB
MOOMHWN. AdKe ToAj CTano o4YeBUAHWMM, WO 6e3 BMHeceHHA npobremu
npas AOAMHU HA MiXHapoaHWI piBeHb, 63 CTBOPEHHSA YHiBEpPCaNbHOMO
KaTa/sory npas JAMHW, AKOMY MOBWHHE Bi4NOBIAATM 3aKOHOAABCTBO Ha-
LiOHaIbHUX NPABOBMX CUCTEM, ICHYBAaTMME PU3NK MOBTOPEHHA MKaxXANBUX
nopylweHb NpaB AtoAMHU, AKi byan nig vyac Apyroi ceitoBoi BiiHW. [0 BK-
HUKHeHHA OOH npaBa NtOAMHM NepeBaXHO MPOroaoWyBasu B KOHCTUTY-
LiMHMX aKTax Ha HaLLiOHaNbHOMY PiBHI, @ OKpemi 3acobu 3ax1CTy Npas, Lo
iCHYBaM Ha MiXKHapPOAHOMY PiBHI, BYM Mano PO3BUHEHMMMU.

3arasnbHa AeKknapalia npas NAMHU 3aKNana NiAFPYHTA 418 po3pobaeH-
HA M YKNaJ@HHA MiXKHapPOAHMX A0rOBOPIB, MPUCBAYEHMX NPaBam JHOAMHM,
AKi y3aranbHeHo Ha3mBatoTb MixHapoaHMM Binaem Npo npaBa AOAUHMK,
NPO WO MLIAOCA BULLE. IXHi MONOKEHHA PO3BUHYAW ¥ JOMOBHWUAMN L0
HW3KOIO iHLIMX MiXKHAapPOAHO-NPaBOBUX IOKYMEHTIB y chepi npas NtoanHN:
KOHBEHLLi, XapTili, KOAEKCIB, pe30toLiii, MPOTOKONIB ToLLO. MpaBsa 1 cBo-
60AaM, 3aKPINaeHi B LIMX aKTax 3a3BMYall i HA3MBAIOTb MiXKHAPOAHMMM CTaH-
OapTamu Npas AAMHN.
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Cnig 3a3HAYMTH, LWLO NPOrONOLWEHi B HMX NPaBa JHOANHMU, € MiHIMANbHU-
MM CTaHZapTamu. BOHM He nLe 3aKpinatotoTb Nepesik Ha3B 3araIbHOBK-
3HaHWX NpaB, a 1 GiKcytoTb iXHIM NOTPIOHMIA 0B CAT, MiHIMaNbHUI piBEHb, Ha
AKOMY OCTaHHI MOBWHHI Peani3oByBaTK.

OTKe, MiXHAapPOoOHi cmaHdapmu npae AOUHU — Lie NPUHLMNM 1 HOp-
MM NpaB NtoAMHM, 3adiKCoBaHI B MiKHapPOAHMX aKTax i BU3HaHI MiXkHapoa-
HOO CNiNIbHOTOO, rapaHTyBaTK, 3abe3neyyBaTh Ta 3aXMLLATH AKI MA€E KOXKHa
OepaBa AK YneH Uiel cninbHOTU. BoHM nonaratoTb nepeaycim y HopMaTuB-
Hil dikcaLii MiHiManbHO HEODBXiAHOrO 3MiCTY NPaB MOAMHU N NOPOAKYIOTb
NO3UTMBHI 3000B’A3aHHA AepKaBM X AOTPMMyBaTMCb, 3abesnedysaTy,
OXOPOHATU Ta 3axuMwaT. MiXHApPOAHI CTaHAAPTM € TUMM «“NMPaBONIOA-
HUMMK” MOKa3HWKaMK, A0 AOCATHEHHA AKMX 3000B’A3Y0TLCA abo 3a0X0u4y-
OTbCA AePMKaBM» .

Cnif, 3a3HaYMTH, WO HOPMAaTMBHA dikcalia npas, AK i TepmiHonoria,
MOe BiPIi3HATUCH He Ti/IbKM B Pi3HMX KpaiHax, a 1 Bif, MikHapoaHoi Tep-
MiHosorii. Hanpuknag, npaBo moxyTb GOpmMytoBaTh K Npaso abo csobo-
AY: OAHI KPATHM BXMBAOTb TEPMIHO/IOTIYHI 3BOPOTU KKOXEH MAE NPaBo Ha
ob’eAHaHHAY, iHLWI — «TPOMaAAHMH Ma€e NpaBo Ha cBoboay 06’eAHaAHHAY,
e iHWi nporoaolytoTb «cBoboay 06’eiHaHHA abo acoujauin» Towo. Ane
HanNoBHEHHA L€l TepMiHoNOriT 3MicTOM Ma€e ByTW oAHaKoBMM ANA BCiX, TOO-
TO BiANOBIiAATM MiXKHapoAHMM cTaHAapTam. Lle ctaHaapT, Akui niansrae
3axMCTy, a B pasi noTpebun obMexKnTK Npasa AtOANHM, AONYCTUMI MeXi Ta-
KOro obMmeKeHHA TaKoX MOBUHHI ByTKN CTaHAaPTM30BaHI.

Y Pesontouii feHepanbHoi Acambiei OOH Ne 41/120 «BusHaueHHsA MiK-
HAapPOAHMX CTAaHAAPTIB y chepi Npas JOANHWY», yxBaneHi 4 rpyaHa 1986
POKY, BMKNAAEHO KePiBHI NPUHLWMK, AKMX CAig, 4OTPUMYBATUCb Nid Yac
PO3P0OAEHHS MiXKHAPOAHUX IOKYMEHTIB Y 3a3HaudeHil cdepi. 30Kkpema Taki
[OKYMEHTW MOBWMHHI: @) y3roa»KyBaTu 3 YHHMM 3BOA0M MiXKHapoaHO-Mpa-
BOBUX HOPM Y cdepi Npas NtoanHK; b) maTn dyHOaMeHTaAbHUI XapaKTep i
FPYHTYBATMCb Ha NMPUTaMaHHUX HOACLKIN 0COBUCTOCTI MAHOCTI Ta LiHHOCTI;
c) By A0CUTb YiTKMMK abu cayrysaTh Axepesom npas i 0608 A3KiB, AKi
i AaoTbCA BU3HAYEHHIO 1 34ilMcHeHHI0; d) nepeabayaTu, Ae ue AOPeYHO,
pPeanicTMYHnM Ta ePEeKTUBHUIM MeXaHi3M 34iMCHEHHS, YPaxOoBYO4M CUCTE-
MU MNOAAHHA AOMOBIAEN; €) MaTU WMPOKY MiXHaPOAHY NiaATPUMKY ™.

Pa6iHoBuy M. M., XaBpoHtoKk M. |. MpaBa ntoguHu i rpomagaHuHa: Hasy. nocib. K.: Atika, 2004. 257 c.;
Pa6iHoBuu M. M. MixkHapoaHi cTaHAapTM NpaB NIOAWHW: BNACTUBOCTI, 3arasibHe NOHATTA, Knacudikauii.
BicHuk HayioHaneHoi akademii npasosux HayK Ykpaivu. 2016. Ne 1. C. 19-29.

Pesontouin NeHepanbHoi Acambnei OOH Ne 41/120 URL: http://www.worldlii.org/int/other/
UNGA/1986/215.pdf (gaTa 3BepHeHHs: 05.06.2021).

191



Kpim TOro, MixKHapOaHi CTaHAaPTM MICTATb Taki BUMOrn: 1) BHYTPILIHE
KOHCTUTYLiiHE 3aKOHOAABCTBO, YPaxX0BYOUYM YMOBM CBOEI KpPaiHW, MOBWH-
HO MIiCTUTM ToW obcAr OCHOBHMX MpaB i cBobOA, NOAMHM, WO BiAMNOBIAAE
Mi}KHAPOAHMM CTaHAAPTaM Ta Y3ATUM Ha cebe AepKaBoto 30008 A3aHHAM
nepen, MiXKHapoAHOMK CMNiIbHOTO (Y BITYM3HAHIN NiTepaTypi 3 KOHCTUTY-
LiHOro npaBa AOCWUTb YacTO Lie MOMOMEHHA PO3rNALalTb AK OCHOBHMM
NPUHLMN KOHCTUTYLiMHO-NPaBOBOro cTaTycy ocobu); 2) Hemae abcontoT-
Hoi cBOHOAM 1 abCONMOTHNX NpaB — iX, 338 NOTPebM, MOXKYTb 0BMeKyBaTH,
ane TiNbKWM Ha NiACTaBi 3aKOHY W TIEKD MipPOtD, AKOK A0MYCKAE KOHCTUTYL,iA,
Bi4MOBIAHO A0 BMMOT MiXKHapOAHOro MpaBa Ta B TOYHO O3HAYEHMX LiNax;
3) 3a60OpoHEHO 310BXKMBATK MpaBamu, TOBTO BMKOPWUCTOBYBATW iX O/1A
3aBAA@HHA WKOAM NPaBaM i 3aKOHHUM iHTepecam iHWKNX Gi3UYHMX Ta topU-
On4YHUX ocib; 4) npaBa ocobu obmexkeHo nNpaBamu iHLLIMX Ocib; 5) npasa 1
cBoboan NoBUHHI ByTH 3abe3nedyeHi rapaHTIAMM, OPUANYHUMM 1 MaTepi-
aNIbHUMM HACKINbKM Lie A03BONAIOTb YMOBU KPaiHMU.

Yepes MiXHapoAHe BU3HAHHA Ta 3aKPiNJIeHHA NpaB NOAMHW, CTBOPEH-
HA BIANOBIAHMX MIXXHAPOAHMX MEXAHI3MIB IXHbOIO 3aXMCTy Ta HaZaHHA
JHOOMHI MOXAMBOCTI 3BEPTATUCh 10 MiXKHAPOAHMX YCTAaHOB, WO6O 3axu-
CTUTW CBOI NpaBa, MtoAMHa HabyBae NPUHLMNOBO HOBOrO NMPaBOBOTO CTa-
Tycy — O03HaK MiKHapoAHOI NpaBocyb’eKTHOCTI. TaK, NtoAMHa nianaaae He
TibKM NI, tOPUCAMKLIKO TIET UM IHLWOT AepXKaBM, a 1 Nig PUANYHUA 3aXUCT
MiXKHapoAHOI cninbHOTK (MiKHapoaHoro npasa). Cuctema 3acobis i cno-
cobiB TaKOro 3axmCTy LOCUTb PO3rany:eHa. BoHa oxonatoe Komnaekc B3a-
€MOMOB’A3aHMX OpraHisalliii, OpraHiB 1 YCTaHOB Ta iIHCTUTYTIB AK CBITOBOIO
(yHiBEpCANBLHOrO), TaK i perioHaNbHOro XapakTepy. YHiBepcaabHUIN MixKHa-
POAHMIA 33aXUCT NPaB NKOANHU 34iMCHIOKTL Nepeaycim y mexax OOH Ta i
cneuianizoBaHWX OpraHiB Ta YCTaHOB, a PEriOHabHMA — Y MeXKax BiAmnoBia-
HWX NPaBO3aXMCHUX CUCTEM.

3a OCTaHHI AeCATUNITTA YHiBEpCasbHa CUCTEMA 3aXUCTY NPaB JIlOAUHM
CTana AOBOJI PO3ra/lyXXeHOo Ta CKAAAHO. HUHI 0 HeT HanexaTb TaKi op-
raHu: YnpasniHHA BepxosHoro komicapa OOH 3 npas ntoamHu, Pana besne-
kK OOH, TeHepanbHuin cekpetap OOH, leHepanbHa Acambnea OOH, Paga
OOH 3 npas moanuu, MocTinHnit dopym OOH 3 NUTaHb KOPIHHMUX HapoAiB
Ta 10 gorosipHux opraHisB OOH: KomiteT 3 npaBs ntoanHm, KomiTeT 3 eKOHO-
MIYHUKX, COLia/IbHUX Ta KYyNbTYPHMUX Npas, KomiTeT 3 npas ANTUHK, KomiTeT
3 NiKBIAAUiT AMCKPUMIHALT KIHOK, KOMITET NPOTK KaTyBaHb, KOMITET 3 NiK-
BifaLil pacoBOi AMCKPUMIHALLT TOWO. TaKOX € LWe cnewianizoBaHi MixHa-
POAHI YyCTaHOBMW, AifNbHICTb AKMX NOB’A3aHa 3 NpaBamu NtOAUHK: MixKHa-
pofHa opraHiszauis npaui (MOM), poboTa sKOT cnpsiMoBaHa Ha BU3HAYEHHS
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MiXKHapoaHUX cTaHaapTiB y cdepi npaui; KHHECKO — onikyeTbca npasamm
NIOAVHW B rany3i OCBITW, HayKW, KyNbTypW TOLLO. TaKOX MOXHa BMOKpe-
MUTK 1 MidKHapOAHWIN KPUMIHaNbHWIA Cya, AKMIA PO3rNafae Cnpasu Woao
ocib, BiANOBiAaNbHUX 33 HANCEPMO3HILLi 3/104MHK, WO BUKAMKAIOTL CTYp-
H60BaHICTb MiXKHAPOAHOI CMiILHOTM — 3/1I04MHM NPOTU NOAAHOCTI, BOEHHI
3/104MHK, FeHOLMA, TOLO. MOro IpUCAMKLIA NOLIMPIOETLCA AWLLE Ha OCiB,
AKi BYMHMAM MiIdKHAPOAHI 3104MHM 11 He BYNM NPUTATHEH! A0 KPUMIHANbHOT
BiZANOBIAA/IbHOCTI Ha HALLIOHAaNbHOMY PiBHi.

€EsponelicbKi cmaHdapmu npas A0OUHU Md cucmemd iXHb0o20 3axucmy

[Monpu Te, WO yHiBEPCaNbHI CTaHAAPTU BUXOAATb i3 3arabHO/OACBKNX
LiHHOCTel, ix odiliMHO TAyMayaTb i 3aCTOCOBYIOTb 3 ypaxyBaHHAM perio-
HaNbHMX 0COBNMBOCTEN, NOB’A3aHMX 3 PO3YMIHHAM NPaB NOANHK, ICTOPUY-
HUMM TPAAMLIAMM Ta KOHKPETHO-ICTOPUYHMMIN YMOBaMM Ta 0OCTaBMHaAMM.
3araioM BOHW 3anexaTb BiZ LOCATHYTOrO PiBHA PO3BUTKY CYCMiNbCTBA.
ToMmy AOC/IAHUKM BUOKPEM/IIOIOTb e M TaKy iXHIO O3HaKy, AK iCTOPUYHO
3MICTOBHY AMHAMIYHICTb, AKY 3abe3nedyytoTb Hacamnepesq 3a nocepeaHuL-
TBa iXHbOI OILIMHOI iHTepnpeTalii — HaBiTb 3a HE3MIHHOCTI TeKCTyasb-
HOTO BUPasKEHHA".

OTe, nonpu Te, WO NpaBa JIOANHN 3aKPINIEHO B MiIXHAaPOAHMX aK-
Tax OOH i patndikoBaHo malxke BCima KpaiHamu-yneHamm OOH — micug,
AKe BOHM 3alMatoTb Yy NMPaBOBUX CMCTEMAX KpaiH, CyTTEBO Pi3HUTbCA. Ha
perioHanbHOMY PiBHI NpaBa /toANHM HabyBaloTb CBOIX 0COBANBOCTEN, LLIO
3YMOB/1IEHO PiI3HOMAHITHUMM YUHHUKAMMK. TOMY B MeXKax perioHaibHUX op-
raHisauin 6yno yxBaneHoO CBOi akTW B raaysi npas A0AMHU N BUPOOAEHO
CUCTEMM TXHBOTO 3axXMUCTy. Ha EBPOMNENCbKOMY KOHTUHEHTI CTBOPeHO Paady
€BpoOnun, O4HMM i3 OCHOBHUX AOCATHEHb AKOI € yxBaneHHA 1950 poky KoH-
BEHLT NPO 3axMCT NpaB JHOAMHN i OCHOBOMOIOXKHUX CBODO, Ta CTBOPEH-
HA €EBpONENCLKOro cyay 3 Npas AtoanHu (lTab-keapTnpa y m. CTpacbypr);
y Mexax Esponeicbkoro Cotozy 2000 poKy MPUMHATO XapTitd OCHOBHMX
npaB €C, go Toro we 1995 poky pileHHsM EBPOMNENCbKOro napiaMeHTy
BBeAEHO nocaay ombyacmana €C, a 3 1957 poky dyHKLitoe Cya EC (Espo-
NencbKUin cya cnpaBeaIMBOCTI, WO PO3TalloBaHKi M. Sllokcembypr), bes-
nocepeHboo GYHKLIEH AKOro X0 | He € 3aXMCT NPaB HOAMHM, NPOTE TaKi
Crpasu CTaloTb NPeaAMETOM MOro po3riady. BianoBigHi AOKYMEHTH, cnps-
MOBaHi Ha 3axXMUCT NMpaB JILDANHW, YXBAJIEHI TAKOX IHWMMWN perioHanbHUMMMN
opraHisauiamu. Tak, OpraHisaLis amepurkaHcbkux aepskas (OALl) yxsanuna
AMEpPUKaHCbKY KOHBEHLL0 npas AoanHK (1969), 3acHoBaHo Mixkamepu-

loHuyapoB B. B. OdiuiiiHe TAyMayeHHA IoPUANYHUX HOPM fK 3aCib BCTaHOBNEHHS i TpaHcdopmalii ix
3micTy: aBToped. AuC. ... KaHA. pua. Hayk. /1., 2012. 16 c.
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KaHCbKWMIA cy4, 3 NpaB MIOAMHK, WO po3noyas poboTty 1979 poky, a B Me-
»ax OpraHizauii AppmKaHCbKoT EAHOCTI — yxBaneHo APpMKaHCbKY XapTito
npaB NloAnHK Ta Hapoais (1981), AKy Lie iMeHytoTb baHXKybCbKOoO XapTi-
€10. TakoXK CTBOpPEHO APPUKAHCBKMIA Cya, 3 NPaB AOAMHU 1 HAPOAIB, AKUI
po3noyaB poboTy 2006 poky. OpraHisaLis icnamcbKoi cniBnpal, yxsanmna
KaipcbKy Aeknapauito npas atoamMHu B icnami (1990). OgHak uj opraHu €
MEeHLL Ai€EBUMM NPOTU EBPOMENCHKMX. BOHM He matoTb CyTTEBOrO BN/IMBY Ha
bopmyBaHHA perioHaNbHUX CTaHAAPTIB NPaB AOAMHM, NPO WO CBIAYUTD,
30KpeMa, Tol daKT, Wwo MixamepmnKaHCbKKiA cya 3 Npas AtoanHu 3a 40 po-
KiB CBOTO iCHYBaHHA PO3rAAHYB TPOXM Bifblue AK AeCATb CNPas.

€BponencbKi CTaHAAPTU NPaB AOAMHM €, MO CYTi, NPOAOBKEHHAM MixK-
HapOAHMWX CTaHAAPTIB, KOHKPETU30BAHMX | PO3BMHYTUX HA PETOHANBHOMY,
€BPONENCbKOMY PiBHI 3 ypaxyBaHHAM EBPONENCLKOT cneundiki po3ymiHHA
npaB JIOAWNHM, iICTOPUYHUX TpagmLin Towo. CTaHOBAEHHA EBPOMENCHKUX
CTaHAAPTIB 3axMCTy MNpaB NOAMHW NOB'A3aHe nepeaycim 3 AiANbHICTHO
Paan €sponu. Kntoyose 3HauyeHHs y GOpMyBaHHI 1 3aXMCTi EBPOMNENCHKUX
CTaHAApPTIB NPaB JOANHN MaE EBPONENCHKMI CyA, 3 NpaB A0ANHN, OpUC-
OMKLiA AKOro, 3rigHo 3i cTaTTeto 32 KoHBeHLil Npo 3axMCT Npas At04ANHU
i OCHOBOMONOXHMX CBODOOA, OXONJIOE BCi MUTAHHA LWOAO TAYMAYeHHA i
3actocyBaHHA KOHBEHLUi Ta MPOTOKONIB A0 HEi, y cNpaBax MNoAaHMX Momy
Ha po3miad. 3aBAAKkM npaktuui Cyay KOHKPETU3YIOTb 3MICT 3aKpinieHmnx
y KoHBeHLUji NpaB Nto4NHY, BiATaK KOHBEHLIA iCHYE B TOMY 3MiCTOBHOMY
bopmari, ak ii npotaymaums ECMNJ. Jonyyatouncs A0 KoHBeHLT, AepKaBa
H6epe Ha cebe mixkHapoaHO-MpPaBoBi 30608'A3aHHA NOBaXKaTK NpaBga i CBO-
6oaun NtoaAnHN, BU3HaYeHi KOHBEHLED Ta rapaHTyBaTH iX KOXKHOMY, XTO ne-
pebyBae nia il topucamkuieto (ctatra 1). Lle o3Hayvae, Lo AeprKaBa NOBUHHA
LOTPUMYBATUCh LLbOrO MiHIMa/IbHOrO EBPOMENCHKOro CTaHAAPTY, BU3HAYe-
Horo KoHBeHLi€lo, a Biaxia Big, HbOro MOXKAMBKMA AnLe BOIK PO3LLIMPEHHS
npas i ceoboa NoANHN.

€BponeNcbKa CMCTEMA 3aXMUCTY MPaB OXOMJIE TaKOXK M iHLWI yCTaHOBM
Paan €ponun — EBpPONENCbKY KOMICito 3 NpaB NtoAMHKU, KomiTeT miHicTpiB
Paan €sponu, Komicapa Paan €sponu 3 npas JOANHN TOLLO.

| xoua €BponeNcbKka KOHBEHLLA 3 NpaB AAMHU CTana HanBigoMIWMM
OOKYMEHTOM LLIET OpraHisalii, € Be/IMKa KiJIbKICTb iHWWX MiIXXHAapPOAHUX [0-
roBopiB, AKi byn0 nignncaHo B mexxax Paam €Esponu ons 3axmcTy nNpae /to-
OMHK, Le, 30KpemMa: EBponeicbKa coljanbHa xapTia (1961) (nepernsHyTa
1996 p.), EBponeitcbKa XxapTia perioHabHUX MOB abo MOB MeHLLIKH (1992),
PamKoBa KOHBEHLLiA NPO 3aXMUCT HallioHaAbHMX MeHLWKH (1995) Touwo. 38K-
YyalHO, MeXaHi3MM IXHbOro 3aXUCTY HE € TaKUMMK AIEBUMMU, K KOoHBeHLU,i
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NPO 3aXMCT NPaB JOLAMHM Ta OCHOBOMONOKHMX cBODOA, | MatoTb 34ebinb-
LIOro KOHTPOIOBANbHUI xapakTep. Harnag 3a 4OTPUMaHHAM A0rOBipHMX
HOPM MOKNAAAK0Tb MEPEBAXKHO HA KOMITETM, AKi NiA3BITHI KoMiTeTy MiHi-
cTpiB Paan Esponu, abo 6e3snocepeaHbo Ha cam KomiTeT miHicTpis. Tak,
MOHITOPMHI 3060B’A3aHb, BiANOBIAHO A0 EBPONENCHKOT CoLianbHOT XapTil,
3iMCHIOE EBPONENCHKMIA KOMITET 3 CoLiaNbHMX NPaB, EBPONENCbKOT XapTii
perioHanbHMX MoB abo MOB MeHLNH — KomiTeT ekcnepTiB, PamMKOBOT KOH-
BEHL,ii NPO 3aXMCT HALLIOHANbHMX MEHLWMH — cam KomiTeT miHicTpiB.

Benunke 3HayeHHA B po3pobeHHI EBPONENCHKMX CTaHAaPTIB NpaBs Nto-
OMHW Ta BNPOBAAKEHHI iX Yy HaljiOHaNbHEe 3aKOHOAABCTBO MatOTb TaKOX
TaKi yCTaHOBW: BeHelincbKa Komicia — gopaa4min opraH Paam €sponu, Wwo
HaJA€ BMCHOBKM NPO BiANOBIAHICTb MPOEKTIB 3aKOHOA4ABYMX aKTiB EBPO-
NeMcbKMM CTaHAApPTam Ta LIHHOCTAM; Blopo AeMOKpPaTUYHWUX IHCTUTYTIB
Ta npas ntoanHn (BAINM) — iHcTuTyuia OpraHizauii 3 6e3neku i cniBpobiT-
HuuTBa B €Bponi (OBCE). Ocobnmenm 3406yTKOM AiANBHOCTI LIMX OpraHiB
€ BUpOobHNeHHA cTaHaapTiB y cdhepi NONITUYHMX NpaB Ta yxBaneHHs Koaek-
CY HaNeXHoI NpakTMKM y BMBopumnx cnpasax, KoaeKkcy HaneKHoi npakTu-
KM Wono pedpepeHaymis, Koaekcy HaneXHOoi NPakTUKK LWOAO NONITUYHUX
napTi, AKi € eTaOHHMMM AOKYMEHTaMM ANA KpaiH-YneHis Pagu €sponun y
BiZANOBIAHMX rany3Ax.

OcHoBHOtO dopmoto poboTH BeHeLliMCbKoT KOMICiT € aHa i3 3aKOHIB i 3a-
KOHOMPOEKTIB AeprKaB-y4acHWLb LWoA0 Npobaem KOHCTUTYLIMHOMO Npasa,
30Kpema CcTaHAapTiB BMOOPYOro npaBa, NpaB MeHLWKH. [JJOKYMEHT MoKe
HaJaBaTW AN1A BUCHOBKY KOMICIT Cama 3aLlikaB/ieHa AepaBa, iHWa Aepa-
Ba 3a 3rof0H0 TIEl KPaiHW, AKa YXBAJIHOE OKYMEHT, a TaKOX apiameHTCbKa
Acambnen Paan €sponun. BucHoBoK Komicii wmnpokro sukopuctosye MAPE
AK 3pa30K «EBPOMENCbKMX CTAaHAAPTIBY.

Migcymosytoun, ciif, wWe pas Haron0CUTKU Ha TOMY, WO NPU3HAYEHHA
MiXHAapOAHWX Ta EBPOMENCbKUX CTAaHAAPTIB MpaB NOANHU — BMU3HAYUTU
came «MiHIManbHUA CTaHAAPT»: 3aKPINUTM Nepenik 3arasbHOBU3HAHMX
npas, iXHi 06cAr Ta MiHIManbHUI piBEHb iXHbOrO 3axUCTy. [lep»kasa, 3 or-
NAAY Ha Ui CTAaHAAPTK, MOXKe NnLLEe NOINWYBAaTU CTAHOBULLE IOANHMN.

YKpaiHa € y4acHMLEeo BCiX 3a3HAa4YEHMX MiXKHAPOAHUX KOHBEHLLIN 3 NpaB
JHOOMHM Ta AK YneH Paam €sponu B3ana Ha cebe 3060B’A3aHHA BUKOHYBaA-
T1 KOHBEHL,ilO MPO 3aXMCT NpPaB AOAMHKU | OCHOBOMONOXKHMX cBODOA, AKY
BPY paTtudikysana 17 annHa 1997 poky.

3rigHo 3i cTatTeto 55 KOHCTUTYLT YKpaiHK, «KOXKEH Ma€E NpaBo nicaA 8u-
KOPUCMAHHA 8CiX HAUioHAMbHUX 3acobie NPaBOBOro 3axMCTy 3BepTaTUCA
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3a 3aXMCTOM CBOIX NpaB i cBo6oA A0 BiANOBIAHMX MiXXHAPOAHUX CYA0BMX
YCTaHOB 4YM A0 BiAMNOBIAHWX OPraHiB MiXKHapPOAHMX OpraHisauin, YneHom
abo yyacHMKOM AKWUX € YKpaiHa». AK cBigYMTb Npaktika ECMJ, rpomaas-
HW YKpaiHW KOPUCTYIOTBCA LM KOHCTUTYLIMHUM NPaBoM J0BO/I aKTUBHO.
Came BOHO 4aCTO CTA€ BM3HAYa/IbHOKO FapaHTIElD 3axMCTy HaraTbox iHLWMX
npas i cBoboa NtoAMHU, BU3HAYeHUX OCHOBHUM 3aKOHOM YKpaiHu.
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3.5. KoHCTHTYLiFHI 3acaan
OoOMeReHHA NpaB (II0AHHH

3.5.1. MoHATTA 06MmeXKeHHA NpaB NIAUHU

MpaBa NOAMHU CTAHOBAATL YHAAMEHTANbHUI 3MICT NiGepanbHOI KOH-
Lenuii BiIgHOCUH NIOAMHW N AepXKaBW, BOHM BM3HAYalOTb METY AiANbHOCTI
OEpPXKaBM Ta OKPECNOTb MexXi AepyaBHOI Bnagu. OgHaK igean BinbHOI
0CoBMCTOCTI 30BCIM HEe 03HAYaE, Lo NOBeAiHKA NOANHMN HIYMM HE 0DMEKY-
€TbCA, aJyKe peanizalis npas i cBo6o B CYCNiNbHOMY KUTTi 3iLUTOBXYETbCA
3 iHAMBIAYaNbHUMM Ta CyCniNbHUMKM iHTepecamu. OBbmeKkeHHs npas to-
OVHW € AeMOKpaTUYHoto noTpeboto, Tomy NibepanbHo-iHAMBIAYaNiCTUYHA
ifnes HeobmekeHoi cBO6OAM € HEMPUIMHATHO. HaTOMICTb BUHMKAE NOTpe-
6a y3roaxyBaTi chepy npas Ta iHTepeciB oaHiel NtoanHK 3i cdepoto npas
Ta iHTepeciB iHWWX NOAEN, CYCNiNbCTBA Ta AEPKaBWM 3arasom, WO HeMU-
Hy4Ye NPW3BOAUTL 40 ODMEXKEHHA NPaB KOHKPEeTHO! atoaAnHW. Taki obme-
*KeHHA oxontoe bopmyna: «Mpasa NOAMHU 0OMEKYIOTECA NPaBaMM iHLLINX
NoAen», AKa 3aKkpinaeHa Ak O4AWH 3 OCHOBHUX KOHCTUTYLLIMHMX MPUHLMAIB,
WO BiATBOPEHWUI Y Pi3HMI cNoCib y KOHCTUTYLIiAX BaraTbox Aep:Kas (CTaTTs
23 KoHctuTyuii YKpaiHu, ctatta 2 OcHoBHOTO 3akoHy ®PH, ctatTa 4 [lekna-
paLii npaB MtoAMHM | FpomaaaHmHa (1789), Lo € YaCTUHOW YNHHOT KoHCTH-
Tyuii ®panuii, ctatta 31 KoHcTtuTyuii MonbL).

[na peanizauji UbOro NPUHLMMNY Ha KOHCTUTYLIMHOMY piBHI MatoTb ByTH
BM3HAYeHi AoNyCcTUMI Mexi obmerkeHHs npas AtoauHu. o6 opraHu Bna-
OM He BUXOAMAWN 33 MeXi NOBHOBaXeHb, HagaHmnx im OCHOBHMM 3aKOHOM,
KOHCTUTYLIMHI NONOXEHHA, WO CaHKLiOHYIOTb 0bMeXeHHA npas ocobw,
NOBUHHI BYTU cHOpPMyNbOBaHI 1 KOHKPETU30BaHI AKOMOra YiTKille, ACHi-
Le, i3 3a3HAaYEHHAM Ljinen, 0bcTaBMH, 3acobiB, Mipy 1 GOPMM 0BMEKEHHS
npas i ceoboa NtoAnHN.

Bu3Hayatoum 3aranbHi yMOBKM 0OMexKeHb Npas i cBOOOA, NOANHN, KOH-
CTUTYLiA B TaKMI cnocib 3axmuae noauHy Ta ii npasa Bif, CBaBibHUX Ail 3
HOKY AeprKaBK, OCKINbKM 0BMEXKYE AepKaBHY Bady B MOXAMBOCTI 3a3ixa-
TM Ha chepy cBoboaM 0cobu. Tak, 0BMEKEHHA NPaB € BaXKINBUM eNleMeH-
TOM KOHCTUTYLIMHO-NPABOBOro PerytoBaHHs.

KoHcmumyuyiliHi 3acadu obmexceHHA npae A0OUHU — Lie BU3HAYEHI
KOHCTUTYLiE0 MPUHLUMUNK, NiACTaBKU, YMOBM, 3acobun, cnocobu, dopmm ob-
MeXKeHb NPaB HOANHM, MeTa AKMX 3abe3nedynTn NoTpibHKIM banaHc ocobu-
CTUX (iHAMBIAYyanbHUX) Ta cycninbHMX (NyOAIYHKX) iHTepeciB.
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KoHCTUTYLIA Ta yxBaneHi Ha il NiacTaBi 3aKOHW MatOTb BM3HaA4aTW A0-
NYyCTUMI MexKi peanizalii cyb’eKTMBHMX NpaB, OCKIIbKM BUXiA 33 Ui MeXi
MOMe MopyLlyBaTK npasa i ceoboaM iHLWKMX ocib abo cycninbHUI iHTepec.
CyTHiCTb 0BMeKeHb Npas NOAMHU MNOAATAE Y BU3HAUYEHHI YiTKMX MEX Neri-
TUMHOTO BTPYYaHHA [EePKaBK B MPMBATHY aBTOHOMItO iHAMBIAA ANs 3a6e3-
neyeHHnA 3arasabHoro bnara.

Mif Yac KOHKPETM3aLLT KOHCTUTYLLIMHIMX 3acaZ, OOMeXeHHA NpaB AtoaAM-
HK1 Tpeba BpPaxoByBaTK MiXKHAPOAHI CTaHAAPTU B Ui cdepi. AaxKe B Mix-
HapoAHOMY NpaBi cGopMyBanM CTaHLAPTU He TiIbKM LLLOAO KaTaaory npas
JHOOMHM, @ I, Lo 0COBNNBO BAXKAMBO, CTAHAAPTM WOAO IXHbOrOo 0bMeKeH-
HA. BHYTpPiLWHE 3aKOHOAABCTBO HE MOBMHHE BUXOAMUTU 33 MeXi 0bMeXKeHb,
BM3HAYEeHMX MI)KHapOAHUMM aKTaMW, 30Kpema 3ara/ibHOK AeKnapaLiero
npas JoaMHY, MiXXHApPOAHMM MNAKTOM NPO rPOMALAHCHKI | NONITUYHI Npa-
Ba, KOHBEHLiELD NPO 3aXMUCT NPaB AtOANHM | OCHOBOMONOXKHMX cBOOOA,. N5
KOHKpPeTU3aLii Ta BTIIEHHA MNONOMEHb 33a3HaYeHUX MIiXHAPOAHUX aKTIB
6yno po3pobaeHo MapmnabKi MiHIMaNbHI CTaHAAPTU LLOAO NPaB AtOANHM B
Haa3BMYaHMX cuTyalisx (1984), Cipaky3bKi NPUHUMNKN TAYMAYeHHs obme-
YeHb Ta BIACTYNIB Bi4 NoN0XeHb MiXXHAapOAHOro NaKTy NPO rPOMaaAHCHKI
i NONITMYHI NpaBa (1985) M iHWI NPUHUMNK, WO CTOCYIOTLCA OKPEMMX NPaB
NIOANHM, AKI MOXKYTb BYyTW 0BMexeHi: VMoraHHecbyp3abki npuHumMny 1995
POKY OXOMJIOIOTh KepiBHI 3acaau nif, 4ac yxBaneHHA pilleHb woao byab-
AKMX 0BbmerkeHb cBOBOAM CNoBa M NowmnpeHHa iHbopmallii; KepiBHi npuH-
umMnn 3i ceoboaM MUPHKMX 3ibpaHb, po3pobneHi Paaoto ekcnepTis BAIMN
OBCE 2007 poky nopsaa, 3 iHWMM MICTATb CTaHAAPTW LWOAO MOXANBOCTEN
obMeKeHHA NpoBeAeHHA MUPHKX 3ibpaHb; KepiBHi NpUHUMNM WOA0 CBO-
6oaun 0b’eaHaHb, po3pobneHi Pagoto ekcnepTtis BAIM/ OBCE Ta EBponeit-
CbKOIO KOMICIED «3a AemoKparTito Yyepes npaso» 2015 poKy — MiCTATL BK-
MOTM LLOA0 3a00pPOHM 06’EAHAHHSA TOLLLO.

LLle oaHierO BaXK/IMBOIO BMMOTOIO MiXKHAapPOAHOTO NPaBa € Te, WO YHiBep-
CafibHi CTaHAAPTX NpaB AAMHU, AKi Oy10 Breplie 3akpinaeHo B 3araib-
Hil Aeknapauii npaB AOAMHM, @ NOTIM We M y MiHapoAHOMY NaKTi Npo
rPOMaAAHCHKI | MOANITUYHI NpaBa Ta MiXXHapOAHOMY NAKTi NPO EKOHOMIYHI,
coujanbHi i KyNbTYpHI NpaBa, NOBUHHI 3aCTOCOBYBATUCH HE NMLLIE B MUPHWIA
yac, a v nig Yac 36pPOMHUX KOHPIKTIB.

TakoxX cnif nam’ataTtu, Wo obmexKeHHs npas AtoAMHN — Le NnLle Kpan-
Hilt 3acib, OCHOBHMM 3aBAaHHAM 3aKOHOAABUA Ta HOPMO3aCTOCOBYBaYa €
3abe3neyeHHs npas i cB0604 0COBUCTOCTI, @ He IXHE YTUCKAHHA.
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Cnig po3pisHATK:

e BiACTyn Big Npas — oOMeXXeHHs Npas NOAMHU B YMOBaAX BOEHHOTMO
ab0o HaA3BMYAMHOTO CTaHy, WO CNPUYMHIOE BIACTYN Bif, BUKOHAHHSA
Mi*KHapPOAHMX AOroBipHMX 30608’A3aHb Ta

* 3arafibHi OBMEXKeHHA npaB MOAMHM 33 3BUYANHUX YMOB.

3.5.2. Buau npas, wo MmoxyTtb 6yTn obmekeHi

MpaBa MOANHW 3a/1€KHO BiA, MOX/IMBOCTI iXHbOMO JIETITUMHOIO 0bme-
EHHS NoAinAoTb Ha abcontoTHI 1 BiAHOCHI. OAHaK Y peasibHOMY MUTTI
H6e3mMexHMX, abCONOTHUX NPaB MaKe He iCHYE, abCoMOTHMUI 3aXMCT MaE
xiba Lo NpaBo NoACbKOI rigHocTi. CBoboaM Bia KaTyBaHHA, Bij, pabcTBa Ta-
KOXK € abCONOTHUMM, BOHM Be3snocepegHbo NOB’A3aHi 3 FiAHICTIO N0AMHU,
a bynb-AKe 0OMEXKEHHA LMX NPaB BMNJMHE Ha MO0 OCHOBHMI 3MICT, Nopy-
LYtOYM MOTO A4PO, BiATaK € HEMOKINBUM.

MpaBa NtoAMHM 3 MO3ULA MiXKHAPOAHOIO 1, BiANOBIAHO, KOHCTUTYLLIN-
HOTro NpaBa HaMnepLle MOXHa NOAIIMTL Ha Ti, BiZ AKMX MOXHa BigcTynaTn
nig Yac 0cobAMBUX NPaBOBUX CTaHiB (BOEHHOro abo Haa3BMYaHOrO) Ta Ti,
BiACTYN Bif, AKMX 3abopoHeHuit (non-derogable rights). AKLLO MaeTbcs Npo
npaga, Big AKMX BiACTYNaT HE MOXKHa, 3a3BMYal MOCUNAOTLCA Ha CTaTTio 4
MiXHapoAHOro NaKkTy NPo rPOMaAAHCHKI | MONITUYHI NpaBa, Ae 3a3Ha4YeHo,
L0 He A0MNYCKAETLCA BiACTYN BiA TaKMX NPaB, AK-OT: MPaBO Ha XUTTA (CTaTTA
6), cBob60OAa Bif, KaTyBaHHA, XOPCTOKOTO, HeMOACLKOro abo NPUHU3ANBO-
ro NoBOAXeHHA abo NoKapaHHA, NPaBo He nigaaBaTuca 6e3 BiibHOT 3roam
MeAMYHUM YK HayKoBMM docnigam (ctatTta 7), ceoboaa Big paberea abo
NiAHEeBINbHOrO cTaHy (CTaTTa 8), NpaBo He NpuTAraTUcA A0 BiAnoBiganb-
HocTi y dopmi no3baBneHHA BOAI 338 HEBMKOHAHHSA OyAb-SKOro [0roBip-
HOro 30608’A3aHHsA (cTaTTA 11), HEMOMKAUBICTb MNPUTATHEHHA A0 BiANOBI-
[ANbHOCTI 3@ [jAHHSA, AKe Ha Yac MOro BYMHEHHA He BYy10 KPUMIHANbHUM
3/104MHOM (cTaTTs 15), NpaBo Ha BU3HaHHA NpaBocyb’ekTHOCTI (cTaTTs 16),
cBobopa AymKM, cosicTi Ta penirii (cTatTa 18). AHanorivHi 3a CBOE CyTTHO
obMmeKeHHs WoA0 BiACTYNY BiA NpaB MOAMHN MICTUTL cTaTTa 15 KoHBeHLji
NpPO 3aX1CT NpaB AOAMHMN | OCHOBOMOJIOKHUX CBODOOA.

[o Toro »K aeski 3 Ha3BaHWX NpPaB, MOXKYTb 0OMEXKYBaTU 33 3BUYANHMX
ymoB. Hanpuknaa, npaso Ha ceBoboay BipocnosigaHHa MixHapoaHoro
NaKTy NpO FPOMaAHCHKI i moniTMYHI nNpasa (cTaTTa 18), Wo He niansrae
BiACTYNY 3riAHO 3 NyHKTOM 2 cTaTTi 4, MmoxKe byTn obmexkeHe BignosiaHO
00 NyHKTY 3 cTaTTi 18 — 33418 0XOPOHM CycniNbHOT 6e3neKkun, NopsaaKy, 340-
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poB’s i Mopani, NpaB 1 OCHOBHMX NpaB Ta cBOOOA, iHLWNX OCi6. AHaNOrIYHWIA
niaxia 3aknageHo ny KoHcTuTyuii Ykpainum (ctaTTi 35 Ta 64).

BiaHOCHI NpaBa A0CUTb YacTo GOPMYIOKOTh i3 3aCTEPEXKEHHAMM, BOHM
30608’A3y0Tb 0CODY YTPMMYBATUCh Bifl, NEBHMX A1, TOBTO CaMMM LIMM Npa-
BaM IMaHeHTHI MeXi. Hanpukaaz, NpaBo Ha NPUBATHICTb, YaCTUHOK AKOrO
€ iHbopMaLiiHa NPMBATHICTb, BUXOAMTb 3 TOrO, WO 3abopoHeHOo 36upaTy,
36epiraT, BUKOPUCTOBYBATM Ta NOLIMPIOBATU KOHbIAEHLMHY iHDOPMaLLito
npo ocoby 6e3 ii 3roan, Kpim BMNAAKIB, BUSHAYEHMX 3aKOHOM, i Aulle B
iHTepecax HalioHanbHOI He3nekn, ekoHoMiYHOro o6pobyTy 1 Npas NtoAM-
HK (cTatTa 32 KY). OaHaK KOHCTUTYLINHI HOpMM, AKi GOPMYNIOTL Nepenik
NiACTaB M yMOBM TaKOro BTPYYaHHA, Y 3aKOHaXx i MiA3aKOHHMX aKTax pO3Bu-
HeHi HeaoCTaTHLO. [JOBOAI HediTKe bopMyNtoBaHHA abo B3arani BiACYTHICTb
pernameHTyBaHHA 403BOJIEHMX BUMAAKIB BTPYYaHHA B NPaBO Ha NpuBat-
HiCcTb, 0bcAry Ta cnocobiB BTpyYaHHA € OAHIE 3 HaMbiNbLl HEBMPILLEHMX
npobaem B MOro 3aKOHOAABYOMY PeryntoBaHHI, LLO MOPOAXKYE YMCNEHHI
NopyLeHHA LbOro NpaBa Ha npaktuu. Lle npobnaemu, nos’asaHi 3 Haamip-
HUM 36MPaHHAM Ta 36epiraHHAM NepCoOHaNbHUX AaHMX, LWOAO AKMX Hapa-
3i B EBPOMENCbKMX KpaiHax AitoTb AOBOAI XOPCTKi Npasuaa, AK pesyastat
YMCNEHHI NO30BM NPOTK YKpaiHM LWoA0 nopylleHHs ctaTTi 8 EKMJI (Cnpaga
€CMNN «3aiveHKo NpoTn YkpaiHn» (2015), «CypikoB npotu YkpaiHm» (2017)
TOLWO); 3 eNeKTPOHHUM AeKNapyBaHHAM MaliHa Ta A0x04iB 0cib, ynosHo-
BAXKEHMX Ha BUKOHAHHA OYHKLIiM AepKaBy abo mMicLLeBOro camoBpaayBaH-
HA, AKe BBeAeHe 3riAHO i3 3aKoHOM YKpaiHu «Tpo 3anobiraHHa Kopynuiiy;
YMMaIO AMCKYCIN TOYMIOCA HAaBKOAO BNPOBAAKEHHA EANHOI €NEeKTPOHHOI
6a3n cya0oBMX PilleHb, WO Hapasi € Y BiAKPUTOMY AOCTyMi, y pe3ynbrarti
AKUX BYNO AOCATHYTO KOMMPOMICY — PO3MILLLEHHA CYA0BMX pillleHb 3i 3He-
0CcobBAEHMMM NEPCOHANBHUMM AAaHUMM TOLLO.

3.5.3. KoHcTuTyuiliHi mexi obmexeHb npas n0gUHU

KoHCTUTYLIT KpaiH CBIiTY, I0NyCcKalouM 0bMeKeHHs NpaB, BCTAHOB/IOIOTb
CYBOpPi BUMOIM A0 HMX Hacamnepes, Wwob rapaHTyBaTh AOAMHI 3MOry KO-
PUCTYBATUCb CBOIMM MPaBamu, He TOPKAUYUCb CYTHOCTI, «AApa» npasa Ta
YCYHYTU Hebe3neKky HeobrpyHTOBaHUX O0bmeskeHb 360Ky opraHiB Biaau.
Came 3 LLiE0 METOH B KOHCTUTYLLIAX OKPECIOITb MeXKi 4oNyCTUMNX obme-
YeHb, AKi B TEopii Npas N0AMHMU OTPUMAIM HA3BY «MEXKI ODMEKEHbY.

KoHcmumyuyilini mexci obmexceHb — e BU3HAYEHI KOHCTUTYLLEKD
NPUHLUNN 1 YMOBW, SSIKUX CAiA AOTPMMYBATUCH Mig Yyac obmerKeHHs npas
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NOANHW. BOHM MOKasyoTb, HaACKiNIbKW Aa/leKo 3aKOHOZaBelb MOXKe BTPY-
4yaTmCA B L npasa.

Baromoro obrpyHTyBaHHsA KOHUENLiA MeXK 0OMEKEHHSA NPaB OAMHM Ha-
6yna B HiMeLLbKOMY NPaBO3HABCTBI, A€ Ti Ha3nBatoTb Schranken-Schranken.

B OcHoBHOMY 3aKkoHi ®PH ui obmerkeHHA cPopMy/bOBAHO AOCUTL
NAaKOHIYHO, Z10 TOrO * Ha NiACTaBi KOHCTUTYLIMHMX HOPM Ta pilleHb Pe-
[epanbHOro KOHCTUTYLiIMHOTO cyay HimeudnHu BMbyayBanu Uiny Teopito
«MexX 0bMeXKeHb», OCHOBHI NPUHLMMM SKOT chOpMybOBaHO B CTaTTi 2 (1)
OcHoBHOro 3akoHy ®PH, ae BM3Ha4yeHa Tak 3BaHa «Tpiaga ObmexKeHb»:
«KoKeH Ma€e NpaBo Ha BiIbHWIA PO3BUTOK CBOEI 0COOUCTOCTI, AOMNOKM BiH 1)
He NMopyLUYE NpaBsa iHWWX ocib Ta 2) He NOCATAE Ha KOHCTUTYLIMHMIA Naj, um
3) MopanbHUIA 3aKOH».

Y c1aTTi 19 OcHOBHOTMO 3aKOHY ®PH B13HaYeHO Taki BUMOrn: 1) oCHOBHE
NpaBO MOXe ByTU obmerkeHe NnLle 3aKOHOM i Ha MiacTasi 3akoHy; 2) 3a-
KOH NOBWMHEH MaTW 3arasibHUIM 3MiCT, @ He CTOCYBaTUCb OAMYHOMO BMMAAKY;
3) y 3aKOHi cnig, 3a3HaYaTH KOHKPETHE MpaBo, AKe NiafAarae 0bMeKeHHo
3 NockNaHHAM Ha cTaTTio OCHOBHOTO 3aKOHY; 4) CYTHICHMIA 3MiCT Npaea B
KOAHOMY pa3i He MOBMHEH 3MIHKOBATUCb Ta BTPAYaTUCh.

Teopia Ta NPaKTMKA HIMELLbKOro KOHCTMTYLLIOHAi3My 40 TOrO X BMBENa
CBOEPiIAHY abCONOTHY MeXKY ODMeXKeHb — e «AAPO MIOACBKOI rigHOCTI».
Lei Kputepit Mmoxke ByTM OCHOBHWM, HanpuKAag, nig Yac obmeKeHHA CBO-
6041 BUCNOBAOBAHb, TBOPYOCTI TOLLO.

CX0XKi NONOMKEHHA MICTATb M iHWI KOHCTMTYUIT. Hanpuknag, y cTaTTi 11
KoHcTuTyLii EcTOHIT 3a3HavyeHo: «paBa i cBO60AN MOXKYTb OYyTU OOMEKEHI
TiNbKK 3riaHO 3 KoHCTUTYUien. OBMexKeHHA NOBUHHI ByTi HeobxiaHMMK B
OEMOKPATUYHOMY CYCNiNbCTBI 1 HEe MOBWHHI CNOTBOPIOBATM CYTHICTb NPaB |
cBobog, Wwo nignaratoTb obmexReHHo». YacTnHa Tpeta ctatTi 31 KoHcTuTy-
Lii Monbli: « OBMENKeHHSA Y KOPUCTYBAHHI KOHCTUTYLiMHMMKM cBOBOAAMMU |
npaBaMm MOXYTb ByTW BCTAHOB/IEHI LLIE 3aKOHOM i IMLLIE AKLLO BOHM He-
0bXiAHI Y AeMOKpPaTHYHIl aep:kaBsi ans ii 6eanekn abo ans 3abesneyeHHn
nyb6nivYHOro nopsaaKy, 419 OXOPOHM AOBKINASA, 340POB’A | NybAiYHOT Mopanni
abo cBobog i npaB iHWMX ocib. Lli 0BMeReHHA He MOXKYTb CynepedumnTn cyT-
HocTi cBobos, i npas».

OT!Ke, KOHCTUTYLINHI BUMOTM LLOA0 0OMeKeHb NpaB AtoAnMHU nepenbda-
YatoTb HAABHICTb HEOBXIAHOCTI; NEFITUMHOT METU: 3aXUCT NPaB iHLLIKX OCiD,
rPOMaCbKOro NopsAKy, cycninbHOT be3nekn, Mmopani, 340p0B’a TOLWo; Nia-
TpMMaHHA BanaHcy MiXK cycnifibHOW HeobXiAHICTIO W iHTepecamMu Hocis
npaBa; 36epeXKeHHs CyTHOCTI NpaBa Ta MOM/MBOCTI HUM KOPWUCTYBATMUCH.

201



Taki obmMeKeHHs MOXKyTb OyTW BCTAHOB/EHI /MLIE 3aKOHOM Ha MiACTaBi
HOPM KOHCTUTYLLT.

Y KoHcTuTyuji YKpaiHu, Ha BiAMIHY Bid UMTOBAHMX KOHCTUTYLM, KOMM-
NNEKCHOTO HOPMATUBHOTMO MiAXOAY [0 BU3HAUYEHHA 0bMeXKeHb Npas Atoan-
HW HEMAE, OA4HAK MOXHa BUOKPEMUTU AeAKi 3aranbHi 3acaam obmexReHHs
npas NOANHU, AKI BOHA BU3HAYaE:

* nepenik BUNaaKiB obmerkeHb Npas i cBO6OAM NOANHM | TpOMaaAHN-

Ha nepeabayveHo KoHCcTUTyLieto YKpaiHW. [Jo TOro K BOHW 3anexaTb
BiA, cneumdikM 3MiCTy KOHKPeETHOro Npasa. Hanpuknaa, ceoboay cBi-
Tornaay (ctatra 35 KY) MoXyTb 06MeKyBaTK B iHTEpecax OXOPOHM
MOPaNbHOCTI HaceseHHs; NpaBo Ha csoboady CNOBa, BilbHE BUpa-
*KEHHA CBOIX Nornaais i nepekoHaHb (ctatra 34 KY) — ans 3axucrty
penyTauii abo npaB iHWKWX Ntoaen; NpaBo 36Mpatnuca mupHo, bes
36poi i NnpoBoAUTH 360PK, MITUHIK, NOXOAM | AEMOHCTpaLi (cTaTTA
39 KY) — ana 3anobiraHHsA 3aBOPYLIEHHAM TOLLLO;

e 0OMeXKeHHA BM3HAYa€E NIMLLE 3aKOH, YXBaNeHWIM Ha niacTasi Bigno-
BiAHMX HOpm KoHcTuTyuii. Hanpuknag, cratti 31, 32 OcHOBHOro
3aKoHY YKpaiHu, WO rapaHTytoTb NPaBO Ha NPUBATHICTb, CTaTTA 33 —
cBoboay nepecyBaHHsA, cTaTTa 34 — cBoboAy CNOBa BiACMNAOTL A0
BiANOBIAHMX 3aKOHO4ABYMX aKTiB, L0 BM3HA4YatoTb 0OMeEKeHHA. Tak,
rapaHToBaHy ctatTeto 34 KoHcTuTyuil YkpaiHu csoboay iHpopmaLii
(30Kpema AocTyn A0 Hei), MOXKyTb OOMeXKyBaTK Ha NiacTaBi 3aKoHy
YKpaiHu «Ipo iHbopmaLito», AKMIN 0BmeKye AOCTYN A0 KOHbIAeHL -
MHOI, TAaEMHOI Ta cny*k60B0i iHbopMalLlji.

LUloao KOHKPEeTHWUX BUMAAKIB pilleHHA yXBa/ltOE CyA, Ha NiACTaBi HOPM
3aKOHY. Hanpuknaza, TaEMHULIO NNCTYBaHHSA, TenedoHHMX PO3MOB, Tese-
rpadHOI Ta iHWOI KopecnoHaeHL;l, rapaHToBaHy cTaTtteto 31 KoHcTuTyLii
YKpaiHu, Moxke 0bMeKyBaTK cy, Yy BUnaaKax, nependayeHmnx 3akoHoMm, 30-
Kpema niz 4ac NnpoBeieHHA ONepaTMBHO-PO3LLIYKOBOI AiA/IbHOCTI, Ai3HaH-
HS, AOCYA0BOro CNiAcTBa, Wob 3'scyBat iCTUHY Mifg, Yac PO3CAiayBaHHSA
KPUMIHaNbLHOT Cnpasu;

e 3abopoHa obmerkeHb 3@ 03HaKaMM Pacu, KObOPY LLKIPKU, NONITUY-

HWX, PENirinHMX Ta iIHWWX NepeKkoHaHb, CTaTi, eTHIYHOTOo Ta coLlia/b-
HOro MOXOAKEHHA, MAaMHOBOrO CTaHy, MiCLA MPOXMBAHHA, 32 MOB-
HUMM abo IHWKMMKM 03HaKamu (cTaTTa 24 KY).

* BW3HAYEHHSA NpaB., AKi He NiaNAratoTb 0OMeXeHHAM B YMOBaxX BOEH-

Horo abo HaA3BMYaMHOro cTaHy (cTaTTs 64 KY).

Lloao iHwMx 3acad, TO iX MOXHa BMBECTM 3 MPUHLMMY BEPXOBEHCTBA
npaBga (ctaTTa 8 KY), a 0cOBAMBO TaKOro Moro efNemMeHTy AK NpUHLMN A0-

202



MipHocTi abo nponopuitHocTi. O60B'S3KOBOK BUMOTOO NPUHLMMY NPONo-
PLiMHOCTI € AOTPUMAHHA PO3YMHOr0o HafaHcy NPUBATHUX i NyBAIYHUX iHTe-
pecis, BiANOBIAHO A0 AKOro Lini 0O6MeKeHb NpaB MatoTb OYTU CYTTEBUMM,
a 3acobu IXHbOro AOCATHEHHA OBIrPYHTOBAHMMM 1 MiHIMaNbHO OBTAXKNM-
BUMM ana ocib. Jna LOCATHEHHA NEBHOI METU OpPraHM BAaAWM HE MOXKYTb
HaKNagaTV Ha rpomagaH 3000B'A3aHHA, AKI NEepPeBMLLYIOTb YCTaHOB/EHI
Mexi HeobxifAHOCTI, a 3acib AOCATHEHHS CycnifibHO BaroMoi MeTn mae byTm
HalMeHLW OBTAXAMBUM ONA NMOAMHU B KOHKPETHMX YMOBAX.

3aranom, npaktiMka KoHctuTyuinHoro Cyay YKpaiHW cBiAYMTb Npo Te,
LLLO BiH NOPIBHAHO YaCTO BUKOPUCTOBYE 3a3HAYeHi KpUTEpIT y CBOIX pilleH-
HAX. 30Kpema, KCY Haronowye, wo BepxosBHa Paga YkpaiHM MOBHOBaXKHa
YXBa/IlOBATU 3aKOHM, LLLO BM3HAYatOTb OOMENKEHHSA, BiAMNOBIAHO A0 TaKMX
KpUTEPIiB: «0DMEKEHHS LWOA0 peanidalii KOHCTUTYLIMHMX NpaBs i cBobog,
He MOXyTb OYyTM CBaBiNbHUMM Ta HeCnpaBea/IMBUMM, BOHW MatOTb BCTa-
HOB/IOBATMCA BMKIKOYHO KOHCTUTYLIEND | 3aKOHamm YKpaiHu, nepecnigysa-
TW NeriTUMHy meTy, ByT 0BYMOBNEHWMMM CyCMiNbHOK HeobXiAHICTIO AocAr-
HEeHHA LLiET MeTW, NPOMNOPLIMHMMM Ta OOFPYHTOBAHUMM, Y Pa3i 0OBMeEKEHHS
KOHCTUTYLjMHOro npaBa abo cBoboamn 3akoHOAa@Belpb 30608'A3aHMIA 3a-
NpPOBaAMTM TaKe NPaBOBE PEryNtoBaHHA, AKe 4ACTb MOXK/ANBICTb ONTUMa/b-
HO ZOCATTU NEriTUMHOI METU 3 MIHIMa/IbHMM BTPYYaHHAM Yy peanisalito
uboro npaea abo ceoboam i He NopyLyBaTW CYTHICHWUIA 3MICT Takoro npa-
Ba» (ab3al, TpeTin NianyHKTy 2.1 NyHKTY 2 MOTMBYBa/IbHOI YaCTUHM PilLeH-
HA KoHcTuTyuiiHoro Cyay YkpaiHu Big, 1 yepsHsa 2016 poky Ne 2-pn/2016
(cnpaBa npo cynoBUIM KOHTPOJb 3a rocniTanisallieto Heaie3aaTHMX ocib Ao
ncuxiaTpuUHOro 3aknaay)’.

lLle ooHUM KpUTepiem AOMYCTMMOCTI 0BMeXeHHA NpaB AOAMHM € Tia-
HIiCTb NtOAMHK. AK 3a3Ha4Yanock B nonepeaHix niaposainax, KoHCTUTyUin-
HWI Cya YKpaiHW, OPIEHTYIOUYNCh Ha MiXKHAPOAHI CTaHAAPTMN Ta 3apyDirKHWI
[OCBif, OCTaHHIM Yacom AleAani YacTille AK KpUTEPI MOXAMBUX O0Bme-
YeHb npas JIOAMHN BUKOPWUCTOBYE JIIOACBKY TiaHICTb. JltloACbKa TiAHICTb
€ GYyHAAMEHTOM YCiX iHLWMX KOHCTUTYLIMHUX MpaB, MipUAOM BMU3HAYEHHA
IXHbOT CYTHOCTI Ta KPUTEPIEM AONYCTUMOCTI MOXANBUX OBMEKEHb TaKMX
npaB — 3a3Ha4yeHo B ab3auj 5 nianyHKTy 2.3 NyHKTY 2 MOTUBYBaJIbHOI Ya-
CTUHW PiweHHA KoHcTuTyuinHoro Cyay Ykpainu Bia 22 TpasHA 2018 poky
No 5-p/2018. CxoxKMM 3a aprymeHTalieto € i PilleHHa woao signosigHo-

PiweHHA KoHctuTyuiiHoro Cyay Ykpainm Big 1 yepsHa 2016 p. Ne 2-p/2016. URL: http://www.ccu.gov.
ua/docs/1858; a Takox PiweHHs KoHctuTyuiitHoro Cyay Ykpainu Big 11 sostHsa 2018 p. Ne 8-p/2018.
URL: http://www.ccu.gov.ua/sites/default/files/docs/8_r_2018.pdf; PiweHHa KoHctutyuiiHoro Cyay
YKpainu Big 23 nuctonaga 2018 p. Ne 10-p/2018. URL: http://www.ccu.gov.ua/docs/2442 (pata 38ep-
HeHHA: 24.04.2021.).
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cTi KoHCTuTyi YKpaiHn (KOHCTUTYLIMHOCTI) NOMOXEHb NMYHKTY 7 po3ainy
Apyroro 3akoHy YkpaiHu «[po 3anobiraHHa ¢iHaHcoBOI KaTacTpodu Ta
CTBOPEHHA NepeaymoB 418 EKOHOMIYHOrO 3pOCTaHHA B YKpaiHi» (wono
CKacyBaHHA A0MNOMOrM Mo Aornaay 3a AUMTUHOW) Big, 7 nuctonaaa 2018
poky Ne 9-p/2018.

ObMmeKeHHs npaB NOAMHK, BU3HaYeHi B KOHCTUTYLIT YKpaiHW Ta KOH-
KpPeTM30BaHi B OpMANYHNX No3mnuisx KoHcTuTyuinHoro Cyay, 3arafiom Bia-
NnoBiAatTb HOPMaM MiXKHAPOLHOro Npasa B ranysi Npas AOANHU. TakK, y
NYHKTI 2 cTaTTi 29 3aranbHoi Aeknapauii npaB AtoAMHU CHOPMYIbOBAHI
YMOBM, 33 AKMX TaKi OOMEXeHHA MOXKHA BBaXKaTW BUNPaBAAHWMMU, 30Kpe-
Ma, KO BOHU «BCTAHOB/EHI 3aKOHOM BMK/ILOYHO 3 METOH 3abesneyeHHs
Ha/NIeXKHOrO BM3HAHHA Ta NoBaru npae i cBobof iHWKMX Ta 3abe3neyeHHn
CNpaBea/IMBUX BMMOT MOpPani, (POMaACbKOro NopaAKy 3a 3arajbHOro A0-
H6pobYTY B AEMOKPATUYHOMY CYCMiNbCTBI».

KoHBEHLiA MpO 3axMCT NpaB MOAMHW Ta OCHOBOMO/OMHMX CBOOOA,
(1950), Ha BiamiHy BifA XapTii ocHoBHMX Npas EC (2000), sika B cTaTTAX
52, 53, 54 BM3Ha4aEe YiTKi KpUTepii obMeReHHA NpaB NOANHN, HE MICTUTb
CTaTTi, Aka 6 BM3HAYana 3aranabHi BUMOMM WOA0 OOMEKEHb NpaB NtOANHM,
BOAHOYAC BOHW BUMAMBAIOTb 3 HU3KM iHLWIMX CTaTeM, AKi KOHKPETU3YOTb
y NpakTuLi EBponencbkoro cyay 3 npas toanHn. ECMJT Ana ouiHOBaHHSA
BMNPaBAAHOCTI BTPYYaHHA y NpaBa 0cobn BUKOPUCTOBYE TaK 3BaHWI «TpU-
CKNA/I0BUI TECTY.

«Tpucknadosuili mecm» — Lie OPUANYHA KOHCTPYKL,SA, LLO € 3acobom
nepeBipKM HAABHOCTI HEObXiAHWX YMOB 418 OOMEKeHHA npas, rapaHTo-
BaHMX KoHBeHLieto. TecT o3Havae, Wo Oyab-Ake obmexkeHHA npasa chig,
nepeBipuTM WOAO BiAMNOBIAHOCTI UMM TPbOM YMOBAM: BTPYYaHHS 34iMC-
HEHO «3rigHO i3 3aKOHOMY»; BOHO BiANOBiAA€ 3aKOHHIN (NeriTUMHIN) MeTi;
BOHO «€ HeOobXiAHMM B AEMOKPATUYHOMY CyCniNbCTBI». OBMEKeHHs, Lo
He BiAMNOBiZAE TaKMM YMOBaAM, NMOPYLIYE NPaBo ocobu. Xoda Ha3Ba «TpPu-
CK/IAZ0OBUIM TECT» € YMOBHO, i fIKY MPAMO He 3aKpinieHo B pilleHHAX
E€CINJN, came Ha uj KpuTepii ECMJ1 nocnnaeTbes B 6araTbox PilleHHAX, WO
MOMHa BBayKaTu yCTasieHOo npakTnkoto (PieHHa ECMJy cnpasax «bapTik
npoTun Pocilicbkoi ®enepalyii» (2006) § 39-52; «llBmarka npoTun YKpaiHu»
(2015) § 33; Djavit An v. Turkey (2003) § 63.). Cnia TakoX 3a3HaunTK, WO
nig TeEPMIHOM «3aKkoH» Yy npakTuui €CIMJ1 cnig po3ymiTm AK HOPMU, BU3HA-
YeHi NMcaHWM NpPaBOM, TaK i NpaBmAa, Wo chopmyBaan B NpeLegeHTHOMY
npasi. Cam 3aKOH Ma€ BiANOBIAATN AKICHUM BMMOram, Hacamnepes BUMO-
ram «OCTyMHOCTI» Ta «nepeabavyBaHocTi» (PiweHHa ECMNJ/1y cnpasi «To-
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ncton-MunocnaBcbkMii Npotn CnonyveHoro KoponisctBa» Big, 13 AnnHA
1995 poky, § 37).

MiaACyMOBYOUM, MOXKHA CKA3aTK, WO OBMeXKEeHHA npas AOAWHN Aony-
CTMMI, AKLLO BOHW BiANOBIAAKOTb TAaKMM BUMO2AM:

BM3HAYeHi KOHCTUTYLLIED. AKLWO 0BMEXEeHHA NPAMO He 3acTepexe-
Hi B KOHCTUTYLIT, IX MOXYTb BM3HA4YaTK Ti/IbKM 3aKOHOM Ha NiACTaBi
HOPM KOHCTUTYLLIT;

MatOTb NEMTUMHY MeTy — OBMeXeHHA NOBUHHI ByTN 3ymoBaeHi ny-
H6NiYHMM IHTEPECOM: OXOPOHOIO AepKaBHOI Be3nekn, rPoOMaaCcbKoro
NOPAAKY, 3aXMCTOM Mopani Ta/abo NpaBs i 3aKOHHMX iHTepecis iHWKX
ocib;

€ HeobXigHMMK, CNPAMOBAHI Ha AOCATHEHHA NEriTUMHOI MeTK Ta
3aCTOCOBYIOTLCA ANLLE B Pa3i HEMOXK/AMBOCTI BUKOPUCTAHHA iHLWKX,
MEHLU OBTAXKAMBMX 3aXO0L4,B;

BiANOBIAAIOTb NPUHLMMY NPONOPLIMHOCTI: € aAEKBAaTHUMM, TOOTO He
NepeBuLLYOTb YCTAaHOBAEHI MexXi HeobXiaHOCTI. 36UTOK NPMBATHIN
0cobi Big, 0bmexkeHHa ii NpaBa NOBUHEH BYTU NPONOPLIAHUIA BUTO-
A WOoAO0 [AOCATHEHHA NOCTaBAeHO! MeTU — NPUHLUMN HanaHCyBaHHA
iHTepecis;

Y OAHOMY pa3i He MOoPYLYKTb «AAPO0 NpPaBa» — He 3MIHIOKTb CyTi
Ta 3MICTy Npasa;

3aKOH, WO 0obMeye npaBa NOAWMHM, MOBMHEH MATW 3araibHWUR
3MICT. 3aKoH cnif chopmyntoBaTH Tak, LWOO MOro moxHa byno 3a-
CTOCOBYBATW 3arajiomM, a He TiZIbKM A4 KOHKPETHOro BMMAAKY: Le
MatoTb ByTW abCTpaKTHI NpaBunna, AKi He Aal0Tb 3MOTU NepeadavnTH
CKINIbKM pasiB Ta B AKMX BMMNAZKax 3aCTOCOBYBAaTMMYyTb 3aKOH. Taka
BMMOra NoB’A3aHa i3 3ab6opoHot0 ANCKpUMIHALLIT. [Jo TOro » BiH Mae
6yTU MAaKCMMaNbHO BU3HAYEHUM;

BIANOBIAAOTb  MIXKHAPOAHUM  CTaHZAPTaM ODMEXKEHHA npaBs
NIOAVHWY;

TAYMayeHHA obmerkeHb Mae OyTM MaKCMMaZbHO KOHKPETHWMM, a
6yab-AKi CYMHIBM MOBMHHI BMpIllyBaTM Ha KOPWUCTb 3aXMCTy Npas
NIOAVHWY;

MatoTb OYTU CYMICHUMM 3 NHOACHKOIO FiAHICTHO.

OTKe, Yy NOBCAKAEHHOMY WUTTI BMHMKAOTb CUTYaLl, AKi NoTpebytoTb
oBMeKeHHA NpaB NOANHWN. XTO, 3 AKMX NiACTaB, Ha AKMI Yac i B AKMX MeXKax
MOXKe Lie pOoBUTN Mae BYTU MaKcMMasibHO BM3HaYyeHo B OCHOBHOMY 3aKOHi
Ta 3aKOHax, YXBaneHux A5 Moro peanisalii.
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3.5.4. O6merKeHHA NpaB NOAUHU B YMOBaX Ha43BMUYANUHUX CUTYaLLIN

Y CBITOBI KOHCTUTYLIMHIN Ta MiXXHapOAHIN Teopii i NpaKkTUUj 3aranab-
HOBWM3HAHO, LLLO OBMEXKeHHA npas i cBOOOA, MOAMHWU AOMNYCTUMI B YMOBaX
HaA3BWYaHMX CUTYaLLN (BoeHHOro abo Haa3BMYaltHoro cTaHy). Lle nepes-
H6ayeHo MiXXHapOAHMM NaKTOM NPO rPOMaAAHCHKI i NoNiTMYHI NpaBga (cTaT-
TA 4) Ta KOHBEHLLEH NPO 3aXMCT NPaB JOAMHM | OCHOBOMONOKHUX CBOBO,
(cTatTa 15), AKi BUMaratoTb, Wob Hag3BMYaAlHE CTAaHOBULLE AepKaBOHO-Y-
YyacHuueto Byno odiLiMHO OroaoLLEHO 1 NPO Lie NOBIAOMIEHO iHLWI AepKa-
Bu, [eHepanbHoro cekpetapa OOH Ta leHepanbHOro cekpetapa Pagu €8-
ponu. Taki oBmeKeHHA € 3acOB0M ynpaBaiHHA KPM30BOO CUTYyaLli€to, LLO
CKM1anack y KpaiHi.

HasBaHi akTW BM3Ha4aloTb OCHOBHI BUMOIM LLOAO BIACTYMY:

e [o-neplie, NPaBo Ha BiACTYN AepaBu Bif CBOIX 30008’A3aHb MOKe
BMHMKATK TiNbKM 3@ YMOBWM HAABHOCTI BilMHW abo iHWOI cycninbHOI
Hebe3neKn, AKa 3arPoXKYE KUTTIO HaLLil;

* Mo-Apyre, KAOYOBOK BUMOTOH € Te, L0 3aX04M, AKUX BXMBAE Aep-
»KaBa Ha BiACTyn Big cBOIX 3060B’A3aHb, MOBUHHI CYBOPO BiAMNOBIAa-
TV FTOCTPOTi CTAaHOBULL3;

® TO-TPETE, Ui 3aX04N HE MOBUHHI CynepeymnTn iHWKUM MIXKHAPOLHUM
30060B’A3aHHAM [1ePKaBY;

* M0-4eTBEPTE, BOHM HE MOBWMHHI CIPUYMHIOBATM ANCKPMMIHALLO Ha
niACTaBi pacu, KONbOPY LWKIpK, CTaTi, MOBW, Penirii 4n couiaNbHOro
MOXOAXEHHA TOLLO;

* N’ATOK BMMOIOK € HEMPUMNYCTUMICTb MNOLWMPEHHA NpaBa Ha BiacTyn
Ha MeBHi Npasa (NPaBO Ha MUTTA; 3abopoHa KaTyBaHHs; 3abopoHa
pabcTBa 1 NPYUMYCOBOI MpaLi; MPUHLNM XOAHOro NoKapaHHA 6e3 3a-
KOHy TOLLO).

MoxnunBicTb 0BMexKeHHA Npas MOAMHM B YyMOBaxX BOEHHOrO abo Hafa-
3BMYaliHOro ctaHy nepeabavac i KoHCTUTyLia YkpaiHu (cTatTa 64), B AKii
3aKpinsieHO BUMOTY BM3HAYEHHA CTPOKY Aii TakKnux obmeKeHb i AKka MiCTUTb
nepenik nNpas, WO He nignaratoTb obmexkeHHo. Lie npasa i cBoboau, ne-
peabaveHi ctattaMum 24 (piBHICTb rpOoMaasaH nepes 3akoHom), 25 (Hemox-
JIMBICTb No30aBfeHHA rpoMagaHcTBa), 27 (MpaBo Ha KuTTd), 28 (Npaso
Ha nosary rigHocTi), 29 (npaBo Ha cBObOAY i 0COBUCTY HEAOTOPKaHHICTb),
40 (npaBoO Ha 3BEpPHEHHS A0 OpraHiB AepsKaBHOI BaAuM Ta MICLEBOro ca-
MoBpAayBaHHSA), 47 (NpaBo Ha *KTNo), 51 (NpaBo Ha Wob), 52 (piBHICTb
fiTen y npasax), 55 (NpaBo Ha cya0BMiA 3axMCT), 56 (NpaBo Ha BiaWKoA4y-
BaHHA MaTepiafbHOi i MOpanbHOI WKoAM), 57 (rapaHTyBaHHs Npasa 3HaTK
cBOi nNpaBa), 58 (He3BOPOTHICTb Aii 3aKOHIB Ta iHLIMX HOPMATUBHUX aKTiB),
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59 (npaBo Ha npasoBy aonomory), 60 (BiacyTHICTb 060B’A3KY BUKOHYBATH
ABHO 3/104MHHI po3nopaaxkeHHsa), 61 (HemoxameicTe ByTn ABiYI NpuTAr-
HYTMM [10 IOPUAMYHOI BiAMNOBIAANBHOCTI 38 OAHE MPaBoOMNoOpyLIeHHs), 62
(npesymnuia HeBMHYBATOCTI B KpMMiHaIbHOMY npaBgi), 63 (BigmoBa AaBaTu
noKasaHHsA NpoTh cebe, YneHiB CiM’i UM BAN3bKUX POANYIB).

HaassunualiHunin abo BOEHHMI cTaH B YKpaiHi abo B okpemux ii micLeBoc-
TAX BBOAMTBLCA YKa3oMm [Mpe3maeHTa YKpaiHu, AKUI 3aTBEpAKYE BepxoBHa
Pafa YKpaiHu npoTArom ABOX AHIB 3 Yacy 3BepHeHHA. [TopAaaoK BBeAEeHHA
HaZ3BMYaAMHOro CTaHy AOKAALHO PEryntoe 3aKoH YKkpaiHu «[po npaBoBui
peXnM Haa3BMYaMHOro ctaHy» Bia 16 6epesHs 2000 poKy, a BOEHHOIO —
«[Mpo NpPaBOBMIN peXkMM BOEHHOTO CTaHy» BiA, 12 TpasHA 2015 poky.

3riaHo i3 3aKoHOM YKpaiHu «I1po NpaBoOBMIA PEXMM BOEHHOMO CTaHy»,
MOKYTb BBOAMTM TaKi 3aX04M, NOB'A3aHI 3 0OMEKEeHHAM NpaB JHOANHM, AK-
OT: TPY/10Ba NOBMHHICTb; MPMMYCOBE BifUyKEHHA MaliHa, Wo nepebysae y
NPUBaTHIN abo KOMYHa/IbHi BNACHOCTI; 3aNpOBaAKeHHA KOMEHAAHTCbKOI
roauHu; ocobnmBuin pexknum B'i3ay 1 Bui3ay, obmeskeHHa csoboaun nepe-
CYBaHHA rpomMajifH, iHo3emliB Ta ocib 6e3 rpomaasHCTBa, a TaKOX Pyxy
TPaHCNOPTHUX 3acobiB; 3ab60pOHa NPOBEAEHHS MUPHKX 360piB, MITUHTIB,
NOXOAiB i AE@MOHCTPALLM, iIHWNX MAaCcOBMX 3ax0/4iB; 3abOpOHa 3MiHM MmicLA
NPOKMBAHHA A/1A 0Cib, AKi NepebyBatoTb Ha BINCbKOBOMY 00/1iKy TOLLO.

26 nuctonaga 2018 poky lMpesnaeHT YKkpaiHu Buaas YKas «[1po see-
OEHHA BOEHHOTO CTaHy B YKpaiHi» 3 26 anctonana no 26 rpyaHa 2018 poky.
3rifiHO 3 MYHKTOM 3 LUbOro YKasy «MOXKyTb OOMEXKYBATUCA KOHCTUTYLLINHI
npasa i cBOOOAM NtOANHM | TpOMadAHWHA, NnepeabaveHi ctattamm 30 — 34,
38, 39, 41 — 44, 53 KoHcTuTyLji YKpaiHuM, a TaKOXK BBOAMUTUCA TMMYACOBI 06-
MEXKEHHSA NpaB i 3aKOHHMWX iHTepeciB PUANYHMX OCib B Mexkax Ta 0bcsasi,
o HeobxiaHi ans 3abe3nedyeHHA MOMKJ/IMBOCTI 3aMpoBaAKEHHS Ta 34i1C-
HEHHA 3ax0AiB NPABOBOIO PEXMMY BOEHHOTO CTaHY».

JocuTb 4acTo Yy BITYM3HAHUX NiAPYYHMKAX 3 KOHCTUTYLiMHOIO npasa
YKpaiHu po3rna NUTaHHA LWoA0 MOXANBOCTEN ODMEKEHHA NPaB NOANHN
3BOAMTLCA UWe A0 YMOB BOEHHOIMO abo HagzBmYanHoro ctaHy. CnpaBsai,
YMOBM BOEHHOTO abo HaA3BMYAMHOIO CTaHy NOTPebytoTb 3aNPOBaAKEHHSA
EKCTPaopAMHAPHMX 3aX04iB, 30Kpema MoB’A3aHUX i3 obMeeHHAM aes-
KMX NpaB t0AMHW, OOHAK, NMUTaHHA OOMeXeHHA NpaB AtoauHM HabaraTo
CKNadHille, afyKe TaKi 3aXo4M MOXANBI M1 B yMOBax NOBCAKAEHHS, 6a Binb-
e, AenKi 0OMEKEHHA BM3HAYaE camMa KOHCTUTYLIS (BHYTPILLHI KOHCTUTY-
LiiHi OBMEXKEHHS).
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3.6. KOHCTHTYL[iTHHA CTATyC OCOOH:
NOHATTA, CTPYKTYpa, BHAH

Tema KOHCTUTYLIMHOrO (KOHCTWUTYLiMHO-NPABOBOro) cTaTycy ocobu €
B/IACTMBOIO AN KOHCTUTYLIMHOrO npasa YKpaiHW (AK i NocTpagsaHCbKOro
KOHCTUTYLiMHOTO npasa 3arasom). NpoTe 3a nonepeaHbO PaaAHCbKOD
TPaAMLIED NPABOBMNI CTATYC NMNLLIAETLCA K3HENOAHEHMMY, AKMIN PO3rnsaaa-
t0Tb AK JOrMaTUYHe NOHATTA, BifipBaHe Big peanbHUX NoTpeb 1 iHTepecis
MoaunHu, i npas i ceoboa, LLO, CBOEKD Yeproto, 3yMOB/IEHO BiANOBIAHUM
NiAXoA0M [0 MOro iHTepnpeTal,i.

3.6.1. MOHATTA KOHCTUTYLLIMHOrO CTaTyCcy ocobum

KoHcmumyuyiliHuii cmamyc ocobu — Lie CTaHOBMLLE 0COOM B AeprKaBi,
CYKYMHICTb ii npaB, iXHix rapaHTii Ta 060B’A3KiB, BinobparKkeHux i 3aKkpinse-
HWX B KOHCTUTYLLI.

KOHCTUTYLiIMHMIA CTaTyC € AAPOM MPaBOBOro cTaTycy 0cobwu, Lo 3a CBO-
M 3MICTOM LUMPLUIMIA 1 OXONJIKOE BCHO CYKYMHICTb NpaB i 060B A3KIB i AKWM
3aKpiNsIeHO akTamMM HOPMATMBHOIO 3MICTY Pi3HUX rany3ei npasa. Mpaga i
060B’s3KN, 3adiKCcOBaHi B KOHCTUTYLT, HaAa/li KOHKPETU3YIOTb Ta PO3BU-
BalOTb B IHLIMX rafly3ax npaBa. TOMy KOHCTUTYLLA BU3HA4Ya€ auve 3acaam
NpPaBOBOro CTaTycy 0cobu, GopmyntoodM OCHOBHI MPUHLMNN.

BuokpemntotoTb Tpu niaxoam (abo moaeni) peryntoBaHHS NpaBoOBOro
cTaTycy ocobu”:

JlibepanbHa, abo iHAMBIAyaNiCTUYHA MOAENb NPABOBOIO CTaTyCcy 0cobun
nolwnpeHa B KpaiHax LleHTpanbHoi Ta 3axiaHoi EBponu, MiBHIYHOT AMEPUKM
M iHWMX KpaiHax eBPOATAAaHTUYHOI UMBINi3aLLii. BoHa I'pyHTYETbCA Ha HeBIA-
AiNbHOCTI NpaB NtoAnHKM, cBobOAj iHAMBIAA M HEBTPYYAHHI AepKaBu B Npu-
BaTHY cdepy *KUTTA NOANHKN, 060B’A3KM rPOMaAH BU3HAYalOTb B 0OMexKe-
Homy Burnaai. Lliei mogeni HamaratoTbca AOTPUMYBATUCS HMHI M B YKpaiHi.

KonekmusicmcoKuli niaxig, — nobyaosaHuii Ha NPiOpPUTETI iHTEPECIB Ko-
NEKTMBY CTOCOBHO 0cOobM, peanisalis npaB ocobu BigdyBaeTbCA 3 ypaxyBaH-
HAM NepeBar iHTepeciB rpoMau, y AKi BOHa NPOXKMBaE. TakMi Niaxia nowm-
peHUl cepea KpaiH AanekocxiaHoi npaBoBoi ciM'i Ta couianicTMYHMX KpaiH
(Kyba, KHAP). KonekTuBicTcbKkMiA niaxia, Wonpasaa, 3i CBOED cneundikoto,
NpUTaMaHHWI | 3BUYAEBOMY MpaBy AeAKWUX KpaiH TponiuHoi AppumKmM, OKeaHii
Ta JlaTnHcbKoi AmepurKkn. Ocoby TyT po3raagatoTb AK HEBIALIbHY YacTUHY

CpaBHWUTENbHOE KOHCTUTYLMOHHOEe NpaBo / nog pea. A. U. Koenepa, B. E. YnpkuHa, 0. A. tOauHa.
MockBa: MaHyckpunt, 1996. C. 237-240.
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naemeHi, ToMy 3MICT il NpaB Ta IXHA peani3aLia 3a1eXnTb Bid poaonAEeMiHHOI
HaNEXHOCTI NOAMHU. 3HAYHY YaCTMHY CBOIX NPaB 0coba MOKe peanizyBaTu
JIMLE 33 YYaCTIO IPOMAZM, fiIKa MOXKe BU3HaYaTK 1 obmeKyBaTH iX.

3riAHO 3 TpeTiM MiAXoA0M, WO NOWMPEHNIN Y MYCYsAbMAHCbKUX Kpai-
Hax, came Annax € TBopuem BcecBiTy Ta EAMHUM NPaBUTENEM MYCY/TIbMaH,
CNYXKIHHA MOMY € OCHOBHOI METOH KUTTA Byab-AKOro NPaBoBIPHOrO My-
Cy/NIbMaHMHa. 13 LbOro BUMN/AMBAE NOCTYNAT NPO NPIOPUTETHICTL 060B’A3KIB
nepes Annaxom HaZ NpaBaMu 3arajioM, OCKiZIbKM CamMe BMKOHAHHA BW-
3HaveHnx Annaxom obHOB’A3KIB MOxKe 3abe3nevnTy Moro 3aZ0BOSEHHSA.
Bigomnin gocnigHuWk icnamcekoro npasa JleoHia CrokialMHeH 3a3Havae,
WO «AKWO NibepanbHUM Nornag Ha npasa JOAMHN AOMNYCKAE OOMeKeH-
HA cBOOOAM OAHIET MOOUHWM NULLE Mexamu cBoboAM iHWKX Ntoaen, To
icClamcbKa AyMKa NMOEAHYE Ui Mexi nepeayCim 3 imnepaTMBHUMM HOPMa-
MM (3aebinblioro i3 3abopoHamm) wapiaTy. MNpuyomy Li NPUINCK MOXKYTb
360Ky BMAABATUCA NOCATAHHAM Ha NpaBa i cBo6oAM NOAMHM, OAHAK icnam
iX cnpuiiMae AK BULLy, 6OKeCTBEHHY cnpaBeanmBicTb» . OTXe, 3 nornaay
icnamy, Npo peanizauito Npas AOANHU MOXKHA FTOBOPUTU JIULIE TOLI, KON
MYCY/IbMaHW AOTPUMYIOTLCA HOPM LapiaTy. Kpim LbOro, BipoBiACTYNHULL-
TBO CMOKOHBIKY BBaXa M HANTAXKUYMM 3104MHOM, MOKAPAHHAM 3a AKe byna,
a B AEAKMX KpalHMX | A0CI 3aIULIAETLCA, CMEepPTHa Kapa.

CneundivHi ocobnmBocTi HasBaHMX niaxonis 6e3nocepeaHbO BMN/MBa-
tOTb Ha 3MICT | MEeXaHi3MM 3axMCTy NpaB 0cobu.

KOHCTUTYLiIMHWIA cTaTyCc 0Ccobu 3aneXmnTb TaKOoXK Bia, AeprkaBHO-Mpa-
BOBOrO peXKMMy. 3a YMOB aBTOPUTAPHOIO PEXMMY 3afleK/1apoBaHi NpaBa
HabyBatoTb GOPMaAZILHOrO 3MICTy, @ CUCTEMW TapaHTil nNpas o0cobu, wo €
YaCTMHOK KOHCTUTYLIMHOrO CTaTycy, PO3BMHEHI A0BOAI CNabko abo 1 308-
Cim irHopytoTb (Xo4 i AeKknapyoTb 3apaan 30epexeHHa pecnexktabensHo-
CTi), AK LUe BNaCTUBE TOTaliTaPHUM PEXMMaM.

3.6.2. CTpyKTypa KOHCTUTYLiAHOrO cTaTycy ocobu

Y CTPYKTypi  KOHCTUTYUiIMHOFO  CTaTycy 0COBM  BUOKPEMIO-
tOTb TaKi eNeMeHTH:
* MPUHUMNU KOHCTUTYLIMHOrO CTaTycy ocobu;
* npaBoCyb’eKTHICTb (NpaBoO3a4aTHICTb, Ai€3AaTHICTb | AenikTo3aat-
HiCTb);
* OCHOBHI NpaBa i cBO6OAN NOANHM;
* POMAAAHCTBO;

CrokuaAliHeH J1. P. Ucnham v npaBa YeNnoBeKa B guanore KynsTyp v peaurmia. M.: 000 «Cagpa», 2014. C. 61.
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KOHCTUTYL,iHI 060B’A3KM 0cobu;
rapaHTii KOHCTUTYLIMHOrO cTaTycy 0Ccobu.

BianoBigHi NpyHUMNK, @ TaKOXK NpaBa, 0608 A3KM I rapaHTii npaB opra-
HIYHO B3aeMONOB’A3aHi. 3 04HOro HOKY, NPUHLMMKN NO-CBOEMY KOHCTpPYHO-
tOTb CUCTEMY NPaB i 0O0B’A3KIB IIOAMHM, @ TAKOXK rapaHTIili NpaB., a 3 iHLWOoro—
bopMyNtOBaHHA NPUHUMNIB y3araibHEHO BiAOMBAE CYTHICTb Lji€i cuctemum.

3.6.2.1. MPUHLMNAN KOHCTUTYLIMHOrO CTaTycy ocobu

MPUHUMNN KOHCTUTYLIMHOMO CTaTycy 0cobu — Le BMXiaHi 3acagm, Aki
BM3HAYalOTb CMPAMOBAHICTb MPABOBOro PEry/itoBaHHA CTaTycy 0cobu, Ha
NiAcTaBi AKMX BM3HAYalOTh ii MiCLLe M 3HAYEHHA B Aep)KaBi Ta CyCninbCTBI,
peanisytoTbca npasa, cBoHoaM Ta 060B’A3KM 0cOOU. BiNbLUICTb TAKMX 3acaf,
3aKpinneHo B KoHCTUTYLUIT YKpaiHK, 30Kkpema:
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NPUHLMAN TOONHOLEHTPUIMY M BU3HAHHA NIOAMHW HAMBULLOKD LiiH-
HicTio (cTaTTa 3 KOHCTUTYLIT); rymaHicTUYHa CnpAMOBaHICTb OCHOB
NpaBOBOro cTaTycy ocobu;

NPUHLMN Ha/IeXKHOCTI Npas i cBobOA NMOAMHI Bif, HAPOAKEHHS, IXHA
HeBIAYYKYBaHICTb | HenopyLWwHicTb (cTatTa 21);

NPUHLMN HEBMYEPNHOCTI Npas (cTaTTa 22), AKMI NONATAE B TOMY, WO
KOHCTUTYLiA YKpaiHM He MICTUTb MOBHOrO, 3aBEPLUEHOrO nepeniky
OCHOBOMMOIOXHMX MpaB AloAMHWU. AyKe npasa /HOAMHU MOCTIMHO
PO3BMBAOTLCA: 3'ABNAOTLCA HOBI NPaBa, PO3LIMPIOETb 3MICT HaAB-
HWX, X MOCTIMHO YAOCKOHA/OKTL 3aBAAKM Ais/IbHOCTI HAyKOBLLB,
Pi3HOMAHITHMX MPABO3aXMCHUX OpPraHi3auin, MiXKHAapOAHWX Ta Ha-
LLiOHa/IbHUX YCTAaHOB, NepeayciMm CyA0BUX, | BOHW He BUYEPNyHOTbCA
HOpMaTUBHOO dikcaujieto. KaTanor npas 3a/MWLAETLCA BIAKPUTUM;
NPUHUMN FapPaHTOBAHOCTI NpPaB NOAMHM, HEMOMAMBOCTI IXHbOIO
CKacyBaHHA, HeJOMNYLLEeHHA 3BYKEHHA 3MICTy 1 00CAry KOHCTUTYLLIN-
HUX Npas (cTaTTa 22);

NPUHLMN PIBHONPABHOCTI M PiBHOCTI Nepe/, 3aKOHOM Ta CYI0M;
NPUHUMN NOEAHAHHA B/IACHUX | CYCNi/IbHUX iHTepeciB;

NPUHLMN BiANOBIAHOCTI NMPaABOBOrO CTATyCy O0COOM MiKHAPOAHUM
CTaHOAPTaM: Yy KOHCTUTYLii NOBMHHI BYyTW BTiNEHI cTaHAapTV npas
JIOANHW, BUPODBAEHI CBITOBOIO NMPaKTUKOO;

NPUHLMN NOEAHAHHA NpaB M 0060B’A3KIB IOANHU, AKUIA BUABNAETb-
cA B TOMY, WO, NO-NepLle, Y KOXKHOIO € K NnpaBsa, Tak i 060B’A3Ku;
no-4pyre, Y4maJsio NpaB 04HOYACHO NOKAaAaoTh Ha 0coby BiANOBIA-
Hi 060B’A3KkN. Len npuHumn BinobpaxkeHo B cTaTTi 23 KOHCTUTYLII
YKpaiHu 1 AeAKKX iHLWKWX CTATTAX, 30KPeMa B YaCTUHI TpeTin cTaTTi 13



KY Maetbca npo Take: «BnacHicTb 30608’s3ye. BnacHicTb He NOBMHHA
BMKOPUCTOBYBATMCA Ha LUKOAY NOAMHI | CyCninbCTBY». TaK, iHTepecn
0CobM MOBMHHI NOEAHYBATW 3 iHTepecamu iHLWKMX Ocib, cycninbCTBa
Ta AepKaBK 3aranom, Wo 3abesneyye banaHc NpmMBaTHMX Ta Ny6Aiy-
HWX iHTEPECIB, @ OT)KE, HOPMA/IbHY KUTTEAIANbHICTb CYCNiNbCTBA M
KOXHOI t0ANHN. T10-TPETE, CYTTEBOK XapaKTEPUCTUKOK KOHCTUTY-
LiMHMX NpaB i cBobo4 NtoANHM € Te, LLO IM KOPeCnoHAYIOTb He TiNb-
KM 060B’A3KM iHLWKMX 0OCib, a M 060B’A3KM AepKasu. KopecnoHaytoui
060B’A3KN Aep:KaBm 34e6inbloro CTaHOBAATbL 3MICT rapaHTil Bigno-
BiAHMX Cy6'EKTUBHMX NpPaB.

3MmicT 6iNbWOCTI Ha3BaHWX MPUHLMMIB yXKe PO3rNAaaany B nonepeaHix
po3ainax nigpy4yHnKa, TOMy AOKAALHO Ha HUX 3YNUHATUCA He Byaemo.

3.6.2.2. MpaBocy6’eKTHICTb

LLle oaHMM eneMeHTOM KOHCTUTYLLIMHOTO CTaTycy 0cobu € npaBocyb’ek-
THiCTb. [MpaBOCYH’EKTHICTb — Lie 34aTHICTb 0COOM BYTU HOCIEM CYB EKTUBHMX
npas Ta 0608’A3KiB, 6yTM y4acHMKOM npaBosigHocKH. Camo coboto, 3aKpi-
NIEHHA NPaB We He rapaHTye, Wo ocoba MoXe HMMKU cKkopucTaTmnca. BoHa
NOBMHHA MaTK NMpPaBoCyb’ekTHICTb, WOO cTaTh CyB’EKTOM KOHCTUTYLIMHMX
NpPaBoOBIAHOCUH | MaTK 3MOTy peasli3oByBaTW CBOI Npaga.

MpaBocyb’eKTHICTb B OPUAMYHIN HAyLi NPUINHATO PO3rNAAAaTH AK NOEA-
HaHHA TPbOX e/1leMEHTIB:

* [paso3damHocmi — Lie BU3HaHa AepP!KaBoto 3arasbHa (abCTpaKTHa)
3Mora maTtu nepeabayeHi 3aKoOHOM CyH’eKTUBHI NpaBa Ta IPUANYHI
000B’A3KN, 3AaTHICTb BYTU iXHIM HOCIEM;

e QdiezadamHocmi — Le 34aTHICTb 0cobu cBOIMK AismuM HabyBaTn Npas
1 060B’sA3KiB, caMOCTiliHO peanizoByBaTu ix. [liesgaTHicTb nepenba-
Ya€e 3MOTy PO3MopPAAKATUCA NPaBaMM Ta BUKOHYBaTK 060B A3KM.

e Oenikmo3zdamHocmi — Le 30aTHICTb CyD’eKTa NpaBa HECTU topUaNY-
HY BiNOBIAaNbHICTb 33 CBOI MPOTUNPABHI BUMHKMN.

KoHCTUTYLiMHa npaBoCcyb’ekTHICTE  MOKe 6yTH 3arasbHoto
Ta crneujanbHOH.

Yci noam B mexax NpaBoBOi CMCTEMW HaAiNeHi 302a/bHOK0 NPaBo-
CyB’eKTHICTIO Bif, HAPOAKEHHSA, AKA € OAHAKOBOK AN1A BCIX.

CneuianbHa npaBocyb’ekTHICTb nepenbavae 34aTHICTb 0cobu ByTn
YYaCHMKOM MEBHOTO Koja MpPaBoOBIAHOCKMH. Y MeMax KOHCTUTYLIMHOro
npasa cnewjiaNbHo €, HaNPWKNAL, NPaBOCYH’eKTHICTb BUBOpLIB. AdxKe ra-
pPaHTOBaHEe KOHCTUTYLLIEID NPaBo roA0CYy N0ANHA MOXKe peaslisyBaTu vwe
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3 JOCATHEHHAM NeBHOro BiKy (18-piyHoro B YkpaiHi, 20-piyHoro B AnoHii
Tolo). CnewjanbHy NpPaBoCyH’EKTHICTb MatOTb KaHAMAATM Ha BUBOPHI no-
caau B OpraHu BNaamM, LLO NOB'A3aHO 3 AOCATHEHHAM NMEBHOrO BiKY, AKUK
3a/1€KMTb Bif, NOCaAM, Ha AKy 6aN0TYETbCA KaHAMAAT (HanpUKAa, BIKOBUI
LEeH3 ANa npe3naeHTa YKpaiHn cTaHoBUTb 35 poKiB, Ha Nocady HapoAHOro
nenyTata — 22 poku), 3 BiANOBIAHICTIO iHWWM BUBOPUYMM LEH3AM: HaABHIC-
THO TPOMAAAHCTBA, LieH3Yy OCiNOCTi ToLo. BCcTynmBlumM y BMBOpYi BiaHOCKHM
Ta, BiANOBIAHO, CTaBLIM y4aCHUKaMM BUOOPYOro NpoLecy Ha Takmx ocib no-
KJadatoTb 4OAATKOBI NpaBa i 060B’A3KM, @ NOPYLLIEHHS BUOOPYOro 3aKOHO-
[ABCTBA MOXKE CMPUYMHUTM HAaKNAAAaHHA KOHCTUTYLLIMHO-MPABOBOI CaHKLLi.

3.6.2.3. MpaBa NtognHU B CTPYKTYPi KOHCTUTYLIMHO CTaTycy ocobum

AO0POM KOHCTUTYLIMHOrO ctatycy ocobu € npasa /HOAMHM, OCKIbKK
came HaBKOJ0 NpaB /HOAMHN BUOYAOBYIOTb YCi iHWI €1eMEeHTU KOHCTUTY-
LiHoro cratycy ocobu. [loknaaHo nNpo npasa AOAMHM WLIWAOCA B none-
peaHix Niapo3ainax Luboro po3sainy.

3.6.2.4. [pOMagAHCTBO IK €/1eMEHT KOHCTUTYLLIMHOIO cTaTycy ocobu

[POMadAHCTBO MOXHA PO3rNAAaTH 3 ABOX NMOMALIB: AK NPaBo ocobu Ha
rPOMaJAHCTBO, AKe NepeabayeHe HOPMaMM He TiSIbKM HaLLiOHAAbHOTO, a 1
MixkHapoaHoro npasa (ctatTsa 15 3aranbHoi AeKknapalii npas AtoAMHM, CTaT-
T8 24 MiKHapOAHOro MakTy Npo rPOMaAAHCHKI Ta MONITUYHI NpaBa), Lo
MOKNAZa€e Ha AepskaBy 0HOB'A30K HeAOMNYLWEHHSA BUNaAKIB be3rpoMaanH-
CTBa; AK 0COBNMBMIA NPABOBUIA CTaH, WO BMNAMBAE HAa KOHCTUTYLINHO-Npa-
BOBWI CTATyC 0CobHMU.

CTaH rpoMaasaHCTBa € NepelyMoBOO HAanBHOCTI B 0CObM BCiel cyKynHoc-
Ti NpaB, afXKe oKpemi NpaBa MOXKyTb BYTU peanisoBaHi TiNbKM Yepes peani-
3aLLito MpaBa Ha rPOMaAHCTBO. Tak, rPOMagAHCTBO € 3a3BMYall nepeaymo-
BOO HaABHOCTI B 0c0bM BMOOPYOro nNpaBsa, NpaBa roocy Ha pedepeHaymi.
[o Toro » y KpaiHax €sponu nowmpeHa NpakTUKa HaZaHHA Npasa y4acTi
B micueBux BMBopax iHO3eMUAM, SKi MOCTIMHO NPOXKMBAOTb Ha TepuTopii
[epKaBu, Npo WO MWAOCA BULLE. 3arasioM iHO3eML,iB 3a3BMYalt yCyBatoTb
BiA y4acTi B ynpasBiHHI AepKaBHUMM CPaBaMu, WO 3yMOBIEHO Hacamne-
peJ, 3aXMCTOM iHTepeciB AeprkaBu Ta ii besneku.

3a 3ara/ibHUM npaBuaom, obcar rpoMaasHCbKUX NpaB i cBoboa He 3a-
NEXUTb Bifl rPOMAAAHCTBA, TOAj AK 06CAT NONITUYHMX NPaAB i 3HAYHOI Mi-
POO COLLiaIbHO-EKOHOMIYHMX MPaB BM3HAYatOTb HAABHICTIO rPOMaAHCTBA.
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HasBHiCTb rpomaZAaHCTBa — HOPUAMYHA NepeaymMoBa HabyTTa ocoboto
Pi3HMX MPaBOBWX CTaTyCiB: rPOMaAAHMHA, IHO3EMHOIO rPOMaAHMHA, ana-
Tpnaa, Wo NOPOAXKYE Pi3HI NPaBOBI HACNIAKM, BNMBAE Ha CYKYMHICTb NpaB
i 060B’A3KIB 0COOM, a OTXKe, Ha ii KOHCTUTYLIMHO-NPABOBUIA CTATYC.

JoknazHiwe npo iHCTUTYT rPOMaZAHCTBA Ta MOro BN/MB Ha MPaBoOBUIA
cTaTyc 0cobu, a TaKoXK 0cOHBAMBOCTI NPABOBOrO CTaTyCy iHO3emL,iB, ocib 6e3
rpomMagaHcTBa, BiXkeHLiB iTMMeTbCA Aani.

3.6.2.5. KoHcTuTyLinHi 0608’3k 0cobu

FAPMOHINHUIA PO3BUTOK NOAMHU SIK OCOBUCTOCTI Nepeadavae HasBHICTb
Y HEel He Ti/IbKM 3MOrM 3a[10BO/IbHATK CBOI BAIACHI iIHTEPECK, @ M BUKOHAHHSA
neBHMX 3000B’'A3aHb CTOCOBHO iHLLIMX Y1eHiB cycninbcTBa. bes oboB’asky
KOYXHOTO iHAMBIAA MOBaAXKaTK NMpaga iHWKWX 0Cib He MOXKHA PO3PaxoByBaATH
Ha 32[0BO/IEHHS BNACHMX NpaB. KOHCTUTYLiMHI 060B A3KM BU3HAYalOTb AK B
iHTepecax KOXHOro OKPemMoro rpoMaaAaHnHa, Tak i 41A peanisauii iHTepecis
YCbOTO CYCMiNbCTBA N AePrKaBMU.

Tomy 3MiCT NPaBOBOro CTaTycy 0cobm CTaHOBAATbL He TisIbKM NpaBa, a 1
0608B’A3KM, WO NOKAMKaHI 3abe3neyysaTi 6anaHc NpPaBoOBOro peryatoBaH-
HA. Byay4M camocTiMHUMMK KaTeropiamu, npasa i 060B’A3KM TICHO B3aEMO-
Ait0Tb Nif, Yac peryatoBaHHA CyCiNbHMX BiAHOCKH.

KoHcTuTyuii mictaTe ABa BMAM 0060B’s3KiB: 0O0OB'A3KM Aep:kaBu Ta
0608’A3KM iHAMBIAA. MepLli He € YaCTUHOI NPaBOBOrO CTaTycy 0CobM.

KOHCTUTYLIMHWIA 060B’A30K — Le BM3HAYEeHa KOHCTUTYLIED BMMOra
neBHOI NOBEeAHKM 0COBW. 3araloM MOXKHa CKa3aTu, Wo 060B'A30K € Anwe
OAMH: AOAEPIKYBATUCA KOHCTUTYLLi Ta 3aKOHIB KpaiHu, yci iHWi 060B’A3KM
BMMNIMBAOTbL 3 HbOTO. Y KOHCTUTYUIT YKpaiHW MOro 3aKpinaeHo B cTaTTi 68.

OfHOYaCHO B TEKCTax KOHCTUTYLM TpaaMLiMHO BM3HA4YatoTb M iHLWI
060B’A3KN: 060B’'A30K LLIAHYBATWN AepPKaBHI CUMBOMM (cTaTTa 65 KOHCTUTY-
LiT YkpaiHu); 060B'A30K He 3aBAaBaTW LWKOAWM MPUPOLI, KyAbTypHIn cnaa-
WMHI, BiAWIKOAOBYBATU 3aBAaHI 36UTKM (cTaTTA 66); 0608B’A30K OaTbKiB
yTpUMyBaTW CBOIX AiTel A0 iXHboro nosHoniTTA (ctatra 51 KoHctutyuii
YKkpainu, ctatra 15 KoHcTutyuil YropuwmHuy, ctatta 47 KoHctutyuii bonra-
pii); 060B’A30K NOBHOAITHIX AiTEN NiKAYBATMUCA NPO CBOIX HeNpaLue3aaTHUX
6aTbKiB (cTaTTa 51 KoHcTuTyLii YKpaiHuM, ctatTa 15 KoHcTuTyLi YropwmnHm);
060B’A30K 3406yTM cepeaHto ocBiTy (cTatta 10 KoHCTUTYLii YroplwmHuy,
cTatTa 53 KoHctuTyuii Bonrapii) M nosHy 3aranbHy cepeaHto (ctatra 53 KoH-
CTUTYLIT YKpaiHu) Towwo.
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Yci nepeniyeHi 060B’A3KM CTOCYIOTbCA BCiX OCib, WO nepebyBatoTb Ha
TepuTopii AepKasK, i Anwe 06OB A30K 3aXMCTY BITYM3HM MOLUIMPIOETLCA Ha
BNACHWMX rpoMmaasaH. Y KoHCTUTYLIT YKpaiHW MOro 3akpinaeHo B TakuMi crno-
Ci6: «3axumcT BiTUM3HM, HE3aNEKHOCTI Ta TepuTopianbHOI LinicHOCTI YKpai-
HW, WaHyBaHHSA i AeprKaBHMX CUMBO/IB € 060B'A3KOM rpomaaH YKpaiHu.
lpomagaHu YKpaiHu BiabyBatoTb BiACbKOBY CyKby BiANOBIAHO A0 3aKo-
Hy» (cTaTTa 65).

Y 3apybirKHMX KpaiHax A0 KOHCTUTYLIMHMX ODOB’A3KIB TaKOX MOXKYTb
HanexaTn: 06oB’A30K BpaTh yyacTb y BMbBopax (ABcTpis, benbris, ITanis,
TypeuunHa, Ypyreai). Y aeakmx KpaiHax 3akpinneHo o60B’A30K npaLtoBa-
1 (EkBapop, Icnanis, TypeydmHa, AnoHia), 3aeb6inbworo Takmin 0608’ A30K
XapaKTePHUI Ana couianictuyHmx KpaiH (Kmutal, Kyba). A B Ypyreai 8 KOH-
CTUTYLIT BU3Ha4YeHO 0B0B'A30K NiK/AYBaTMUCA NPO CBOE 30POB’A 1 CBOEYAC-
HO 3BepTaTMCsA No MeauyHy aonomory (ctatta 44 KoHcTtuTyuii). Y cTaTTi
36 KoHcTuTyuii bonrapii 3a3Ha4yeHo, WO «BMBYEHHA AEpP*KaBHOI MOBM €
060B’A3KOM HOITAPCLKUX TPOMAASAH».

KoHcTUTyLiT dikcytoTb 0608B'A3KM He TiNbKK iHAMBIAQ, a 1 Aepxasu. [o
TOrO X aKUEHTYIOTb Y BiAHOCUHAX iHAMBIAA 3 AEP!KABO Ha NpaBax 0cobu
n 0boB’A3Kax Aep:Kasu. 30Kkpema, y 6araTboX HOBITHIX KOHCTUTYLIAX 3a-
6esneyeHHs npas i cBoHO NOANHM B Pi3HUX GOPMYIIOBAHHAX BU3HAYEHE
060B’'A3KOM Aepkasn (Hanpuknaa, cTatra 3 KoHcTUTyLii Ykpainu).

Y npauax OeAKkMX HayKOBLB MOMHA HaTpanuTM Ha MNO3WLItO, WO oc-
HOBHIi NpaBa 3a/1eXaTb BiJ, BUKOHAHHA OCHOBHMX 060B’A3KIB: «BMKOHAHHSA
060B’A3KY € OAHIEI0 3 BaXK/MBUX NepeayMoB peanisauii npas i ceoboay”.
Of4HaK Taka No3unuia BUAAETbCA J4OBOI CYMHIBHOIK: HEBMKOHAHHA KOHCTU-
TyLiiHOro 0608’A3Ky He No36aBAAE NOAMHY KOHCTUTYLLIMHUX NPaB i 3Moru
KOpUCTYyBaTMCA HMUMW. Hanpunknag, HeBUKOHAHHA 0060B’A3Ky 3400yTK NOB-
Hy 3arajabHy CepefHto OCBITY, YHACNIAOK YOro NAMHA MOXKE BUABUTMUCA
HErpamoTHOO, He MOe DyTK niacTaBoto A1a no3basneHHs il peanisauii
aKTMBHOro BMbopyoro npaga.

3.6.2.6. MapaHTii KOHCTUTYLAHOrO CTaTycy 0cobu

e ogHUM eneMeHTOM KOHCTUTYLIMHOro ctaTycy ocobu € rapaHTii ii
npaB. [apaHTii NnepeTBOPOIOTL NMPaBa, BU3HAYEHI KOHCTUTYLLIEKD M 3aKOHa-
MW, Ha NPaBOBY AiMCHICTb. IHOAI rOBOPATL NPO rapaHTii He Aule Npas, a
1M 06OB’A3KIB, LLO € HEe 30BCIM KOpeKTHMM. Mo-neplie, cyb’ekKTUBHI NpaBa

CpaBHWUTENbHOE KOHCTUTYLMOHHOEe NpaBo / nog pea. A. U. Koenepa, B. E. YnpkuHa, 0. A. tOauHa.
Mocksa: MaHyckpunt, 1996. C. 252.

214



rapaHTytoThb (3abe3neyytoTb), ToAi AK 060B A3KM BUKOHYIOTL. MNo-apyre, Bu-
KOHaHHA 060B’A3KiB, camo coboto, € rapaHTield Npas iHWKMX ocib. MapaHTii
npaB 0cobu — Lie, SIK yKe 3a3HavYann B Niapo3aini 3.6.2.5, cuctema npuHUM-
nis, HOPM, 3ac0biB MaTepia/lbHO-NPABOBOTO M NPOLLECYasIbHOTO 3MICTY, AKi
NpPU3HaYeHi 4NA peanisauii Ta 3aXMCTy 3aKPiNJeHUX Y KOHCTUTYLIT Ta 3aKo-
HOAABCTBI NpaB 0cobM. BOHM Mano YMM BiApi3HAIOTLCA BiA rapaHTiin 3abes-
neYeHHA M 3axXMCTy NpaB NOANHM, LLO BUKAALEHO B HA3BaHOMY NiAPO34iNi,
TOMY MOBTOPOBATK He Byaemo.
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3.7. KOHCTHTYUiHHO-TIPAaBOBHH
IHCTHTYT rpoMagaHCTBa

3.7.1. MoHATTA i1 CYTHICTb rPpOMagAHCTBA

Ha npasoBuiA cTaTyc 0cobu 3HAYHOK MIpPOt0 BMMBAE FPOMALAHCTBO,
a[sKe Bif, TOTO, YM € BOHA FPOMaAAHWMHOM, 3a71€X1Tb HAABHICTb Y Hel Biano-
BiAHMX NpaB i 060B’A3KIB. [POMaAAHCTBO € OKPEMUM IHCTUTYTOM KOHCTU-
TYLiMHOro NpaBa. Ha KOHCTUTYLIMHOMY PiBHI BM3Ha4YatoTb OCHOBOMO/OXHI
NPMHLMNN TPOMAAHCTBA, 30KPEMA: HEMOXKIMBICTL N036aBAEHHA rPOMa-
[OAHCTBA, BU3HAHHA EAMHOIO rPOMaAHCTBA TOWO, @ NOAabLy perlaMeH-
TaLito NMTaHb, MOB'A3aHMX 3 TPOMAAAHCTBOM, 3/iMCHIOIOTb B IHWMX HOPMa-
TUBHMX aKTax. B YKpaiHi, 30Kkpema, i€ 3akoH YkpaiHu «[1po rpomagaHCTBO»
Bia 18. 01. 2001 poky, y ®paHLii — KOAEKC 3aKOHIB MPO rPOMaasHCTBO
®paHuii (1945), a B benbrii, /ltokcembypsi, IcnaHii Ta B AeAKMX iHWKX Kpai-
HaX OKPeMi MUTaHHA FPOMaAHCTBA PEFTAaMEHTYE LMBINIbHWI KOAEKC.

Papa €sponu 6 nnctonaga 1997 poky yxsanunna EBPONENCbKY KOHBEH-
Lit0 NPO rPOMAAAHCTBO, B AKIN BU3HA4YeHO €BPOMENCHKI CTaHA4APTW WOAO0
peryatoBaHHA iHCTUTYTY TPOMaAAHCTBA, AKi BpaxoByBaaW Mif, 4ac niaroTos-
KM YMHHOTO YKPaiHCbKOro 3aKOHOAABCTBA, NMOMNPU Te, WO cama paTudikaLis
3a3HaveHoi KoHBeHL|i Biabynach i3 3acTeperkeHHAMM 3HaYHO nisHiwe — 20
BepecHa 2006 poky.

Cratra 1 3akoHy YKpaiHu «[l1po rpoMagAHCTBO» MICTUTb BU3HAYEH-
HA rpoMadAHCTBa: «PoMadaHCMeo — NpaBoOBUI 3B'A30K MiXK Gi3UYHOI
0cob0t0 i YKpaiHOot, WO 3HAaxXOAWUTb CBill BUAB Yy iX B3aEMHMX MpaBax Ta
060B’s3Kax». CXoXKe BM3HAYEHHS MICTUTb CTaTTA 2 EBPONENCbKOI KOHBEH-
Ljii Mpo rpoMaAsHCTBO: TPOMAASHCTBO O3HA4Ya€ MPaBOBUI 3B'A30K MiXK
0coboto Ta AeprkaBoto Oe3 3a3HaYeHHsA EeTHIYHOro MOXOAXKEHHA ocobu.
OTKe, rPOMaJAHCTBO — Lie NMPaBOBMIA CTaH, AKWUIA BUABNSAETLCA, 3 OAHOMO
OOKy, Yy MOro 3ara/ibHOMY NPaBOBOMY HOPMYBaHHI, @ 3 iHLIOro — B iHAWBI-
[yanbHOMY OpPUANYHOMY ODOPMIEHHI (NacnopT rpomajaHnHa) Ta € cTa-
JIUM — TPUBAE Bifl, HAPOMKEHHA A0 CMEPTI FPOMaAHMHA Ta Ma€E 3arasbHWM
nopALOK NPUNUHEHHA.

3arasiom, iHCTUTYT rpOMaAsHCTBA MA€E NOABIMHY NPUPOAY: No-neplLue, €
IHCTUTYTOM HaLiOHAaNbHOrO — KOHCTUTYLIMHOTO NMpaBga, No-Apyre — MirkHa-
poaHoro. Tomy Ha HaliOHa/IbHOMY PiBHI pernameHTyoTb NOPAAOK HabyTTa
i NPUNUHEHHA TPOMAJAHCTBA, BM3HAYaloTb AeprKaBHi opraHu, aki 6epyTb
y4acTb Y PO3B’'sI3aHHI NMTaHb rPOMAJAHCTBA, @ TAKOX IXHi MOBHOBAXEHHS,
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a 06’eKTOM MiKHapPOAHO-MPABOBOro PEryatoBaHHA € Nepeaycim npaga ocib
6e3 rpomaAaHCTBa, CNocobu 11 3ac0bM YHUKHEHHSA BUMaaKiB 6e3rpomaaaH-
CTBa, PO3B’A3aHHA Npobnaem, NoB’ A3aHMX 3 NOABIMHMM FPOMALAHCTBOM, A
TaKOX YCYHEHHA BiAMOBIAHMX KONIi3ii 3aKOHIB.

MixHapo4HO-NPaBOBUIA IHCTUTYT TPOMALAHCTBA PErYNOKTb CyKyn-
HicTto KoHBeHUn: KoHBeHLia OOH npo cTaTyc anaTpuais Bia 28 BepecHA
1954 pokKy (patndikosaHa YkpaiHoto 2013 poky); KoHseHujis OOH npo cko-
poyeHHa 6esrpomaasHcTea Big, 30 cepnHAa 1961 poky (patudikoBaHa Ykpa-
iHoto 2013 poKy); KoHeeHuia OOH npo rpoMaaaHCTBO OAPYHKEHOI HKiHKM
BifA, 29 ciuHa 1957 poky (paTtudikoBaHa YPCP 1958 poky); KoHeeHuis OOH
npo npasa AUTKMHM Bia 20 nuctonaaa 1989 poky (paTndikoBaHa YKpaiHo
1991 poky); KoHBeHLia Paan EBponuM Npo CKOPOYEHHA BUNAAKiB BaraTo-
rPOMaAHCTBA Ta NPO BilACbKOBY MOBMHHICTb Y BUNaAKax 6araTorpoManaH-
cTBa Bia 6 TpaBHA 1963 poKy (He paTudikoBaHa YKpaiHOO); yKe 3ragaHa
€BponeicbKka KOHBEHLA NPO rPOMafAHCTBO, yxBasieHa Pagoto €sponu
6 nuctonaga 1997 poky (patudikoBaHa YkpaiHoto 2006 poky i3 3acTe-
PEXEHHAMM) TOLLO.

Y 3aKOHOAA@BCTBI 3apybiKHUX KpaiH i MiKHAPOAHWUX AOroBOpPax BMKO-
PUCTOBYIOTb [1Ba TEPMIHW: cCitizenship — rpomaaaHcTBo W nationality —
HayioHanbHicmb. OCTaHHI YacTo BXKMBAOTb AK CMHOHIM TepMiHa «rpo-
MadAHCTBO» (Hanpuknag, y cTatTi 1 MeHeBcbKoi KoHBeHLUIi «[1po cTaTyc
HixkeHuiB» (1951) abo B 3aKOHi Npo rPOMaAsHCTBO BennkobpuTtanii (the
British Nationality Act (1981)). BoaHouac B YKpaiHi, AK i B 6inblLOCTI KpaiH
LeHTpanbHoi i CxigHoT EBpONK, TEPMIHOM «HALLIOHAbHICTbY» 3a3BMYal No-
3HaYyatoTb €THIYHE NOXOAKEHHS KOHKPETHOT 0Ccob K.

e oaHNUM BAN3bKMM TEPMIHOM, WO BUKOPUCTOBYHOTb 418 NO3HAYEHHA
BIAHOCWMH rpomagsHcTBa € Ni0aHcMeo. TpaaMLLIMHO MOro NPOAOBKYIOThL
3aCTOCOBYBATM B KpaiHax 3 MOHapXiyHMMM dopmamm NpaBaiHHA. PaHiwe
3a3Ha4yeHa KaTeropis no3Havana 0CobUCTy HANEKHICTb 0COOU MOHAPXOBI,
Yy MeXKax BOMOAiHb AKOro BOHA HapOAMAAcA, Ta 3acCBiAdyBana 3ajeXKHWM
HEepiBHWI 3MiCT BiAHOCUH. HMHI 3MicT KaTeropii niagaHcTBa, OKpiM AEAKMX
KpaiH, He BIAPI3HAETLCA Bif, KaTeropii rpoOMaAHCTBa.

IcTopis BiAHOCUH rPOMaZAHCTBA CATAE AABHIX YaciB i Nos’s3aHa 3 Npu-
BifleMOBaHMM MNPABOBMM CTaTyCOM BIi/IbHUX MKUTENIB rPeLbKoro nosica.
uteni rpelbKmMx NoAiCiB NPOXOANAN CleLianbHy NiAroTOBKY, y pe3yabraTi
AKOT GopMyBaBCA BiAMNOBIAANbHUI TPOMAAAHNH 3 aKTUBHOO TPOMAZCHKOO
nosuuieto. OQHMM 3 NEPLINX, XTO BU3HAUYMB 3MICT rpomaanHcTBa byB AaB-
HbOrpeLbKNIA MUCAUTENb APICTOTENb, Y PO3YMIHHI AKOrO rPOMadAHM — Le
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YON0BIKM, AKI MatoTb NPaBo 1 060B’A30K HPaTK y4acTb Y 34iMCHEHHI 3aKO-
HOAABYOI Ta CYA0BOI BNaAM. Tak, rpOMaZAAHCTBO O3HA4YaN0 BONOLIHHA NOi-
TUYHMMUM NPaBaMK IKLLE NEBHOT FPYMNN KUTEIB Y MEXaX Nosica — BiNbHMUX
rpomagsaH 40a0BiYOi CTaTi'.

MOHATTA «rpOMagAHCTBO» HaZani po3smBanu 8 CtapogaBHboOMy Pumi,
e nwe 3a rpomadaHaMm BU3HaBaBCA BeCb obcar npas. Y nepiog Pecny-
6MiKM PUMCBKMM rPOMagAHMHOM aBTOMATMYHO CTaBasa AUTUHA HYONOBIYOT
CTaTi, HAPOZKEHA B 3aKOHHOMY LUNOBI PUMCBKOTO rpoMagaHuHa. Y nepios,
imnepii Haf4aHHA PUMCbKOTO rPOMAAAHCTBA CTaN0 3a/1eXaTu Big, BOAI Npa-
BUTENA, NOro MOXHa byno npuabaTu, ane ake 6yNo AOCTyNHe TiNbKK 06-
MeXeHOoMyY Koy enitn. 212 poky pMMCbKMI imnepaTop Kapakana Haaas
PUMCbKE rPOMaLAHCTBO BCbOMY Bi/IbHOMY HaCeNeHHIo imnepil.

CepeHbOBIYYA CTa/l0 HACTYMHOK BIXOK B ICTOPIi PO3BUTKY IHCTUTY-
Ty rpomMagaHcTBa. Y nepin deoaaniamy HaceseHHIo HaZasBaan PisHi CBo-
6oaun, Npasa 1 000B’A3KM 3a/1eXKHO Bif, iXHbOrO COLia/IbHOTO CTaTycy, ane
6e3 HagaHHA NOAITUYHUX NPUBINEIB, AKi MOKNaAaAM ULLE Ha KOpoasa abo
[YXOBHMX Ta CBITCbKMX KHA3IB. Came B Liei nepios, BUHWKAE KaTeropia nif-
[AHCTBa, AKa ToAi nepeabavana, WO MixX NigaaHUM i MOHAapXOM BCTaHOB-
JIIOBaIN NPUBATHOMNPABOBI BiAHOCKHM, a NigAaHnn NepebyBaB B EKOHOMIY-
HO-0COBUCTICHIM 3aNeXKHOCTI BiA, MOHapXa.

laeto iIHCTUTYTY rPOMAAAHCTBA B MOMO HUHILLHbOMY PO3YMiHHI cdop-
MysitoBaB MaH-*Kak Pycco, BOHa TiCHO MoB’si3aHa 3 MOro KOHLUEML,E cyc-
NiIbHOro A0roBopy. BiH cTBepAXKyBaB, WO rpOMaAAHNH — e YNeH NONITUY-
HOI CNiNbHOTK, YTBOPEHOI Ha NiACTaBI NiANMCAHHA CYCMiNbHOIO AOrOBOPY.
Paszom ycix 4neHiB TaKOi CMiIbHOTU BM3HAYa M AK HAPOL, OKPEMO KOXK-
HOro — Ak rpomagsH. Came Hapog, BBaXkajW 1 BBaXKalOTb HOCIEM BiaaM,
ane 3a KOXKHMM rpOMagAHMHOM BM3HABaAM 1T YaCTUHY, KOTPY BiH, 3riAHO 3
CyCniNbHMM JOrOBOPOM, HIBUTO Bigvy»KyBaB NOMITUYHIN CMNiNbHOTI. PiBHICTb
«BINIBHMX TPOMAAAH» SIK Y4aCHMKIB CYyCMiIbHOrO A0roBOpY, iXHIO cBOBOAY M
aBTOHOMIlO NPOTUCTABAAAM MiANErNOCTi, WO XapaKkTepuayBana abCoMOTHY
MOHapXito M BiAHOCMHW NigAaHCTBA.

B €sponelicbkomy Cotosi € e 1 2pomadaHcmeo Eeponelicokozo Co-
to3y. pomagsaHnHom EC € KoXHa ocoba, AKa Ma€e rPOMaAAHCTBO AeprKa-
BM-4YneHa. MpomagaHcTBo EC AOMNOBHIOE HALLOHA/IbHE, ane He NiAMIHIOE
Moro, Npo Wo naetbea B cTaTTi 9 Jorosopy npo €sponencbknin Cotos. Mo-
HATTA EBPOMNENCHbKE FPOMaAHCTBO» BUHUKAO 1992 POKy 3 yxBaseHHAM

ApictoTens. Monitnka / nep. 3 gasHoorpew,. O. Kucatok. C. 604. KH. 6. URL: http://filosof.historic.ru/
books/item/-f00/s00/20000353/st007.shtml (gata 3s8epHeHHs: 24.04.2021).
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MaacTpUXTCbKOro A0roBopy, AKMIM BU3HAYMB Npasa it 060B’A3KM rpomasaH
€C. Take rpOMaZAHCTBO He BBaXKatoTb NOABIMHMM, BOHO € 0COBMBUM Npa-
BOBMM CTAHOM, WO NOPOAXKYE AOAATKOBI Npasa: Hagae ceoboay nepecy-
BaHHA 1 NPOXMBAHHS Ha TepuTopil Byab-aKoi AeprKasu-yneHa €C; PiBHI
npasa Ha puMHKY pobouoi cnnun EC; BuHopYe NpaBo B EBpONapaamMeHT; Nnpa-
BO HpaTh yyacTb y MicueBumx Bubopax y KpaiHi-uneHi EC, rpomaasHUHOM
AKOT ocoba He €, ane B AKIN NOCTIMHO NPOMKMBAE; NPABO Ha AMMNJIOMATNY-
HWIM | KOHCYNbCbKMIA 3aXMCT 3 BOKY opraHiB byab-aKkoi aepasn EC B TPETIN
KpaiHi, Ae HeMaE NpeacTaBHMUTBA PigHOI KpaiHM rpomagaHnHa €C; npaso
Ha NOAAHHA CKaprn eBPONeNCcbKOMY OMOYACMEHOBI TOLLO.

Y nesakux penepaTMBHUX AepKaBax AOMNYCKatOTb iCHYBAHHA rpOMaAAH-
cTBa cyb’ekTiB denepalii, TO6TO 8epPMUKANbHO20 rPOMAAHCTBA, OAHAK
BOHO HE MAa€E CaMOCTIMHOrO 3Ha4yeHHA Ta € noxiaHuM Big, denepanbHo-
ro rpOMagAHCTBa.

3.7.2. NpuHUMNKU rPpOMaAAAHCTBA

[HCTUTYTY rPpOMaZAHCTBA NPUTAMAHHI CBOT MPUHUMMAM — OCHOBOMONOXK-
Hi igei M BUMOrW, AKi BM3HA4aloTb 3acagm Lboro iHCTUTYTY. Ui npuHumnm
BOynn chopmyiboBaHi B cTatTi 4 EBPONENCHKOI KOHBEHLi NMPO rpoMaaH-
CTBO, AKi € 000B’A3KOBUMMK A1 KOXHOI AepraBu-ydacHuUUi. [lo HUMX, 30-
Kpema, Hanexartb:
* KO)KHa 0coba Mae NpaBO Ha rPOMAAAHCTBO;
e Oe3rpomadAaHCTBa CAif YHUKATH;
* KOAHa ocoba He moxke byTM HesnigctaBHO nosbasseHa rpoma-
OAHCTBa;
® Hi yKnageHHsa woby, Hi posipBaHHA WAOOY MiK rpoMagaHUHOM
[EeprKaBM-y4acHULI Ta 0cobOlo, AKa Ma€ rPOMaAsHCTBO iHWOI aep-
YaBW, Hi 3MiHa rPOMAZAHCTBA OAHMM i3 NOAPYMKMKA Nid Yac nepe-
OyBaHHA B WAOOI HE BN/AMBAOTb aBTOMATUYHO Ha rPOMAAsHCTBO
APYroro 3 NoApYHK*KA.

B YKpaiHi Ha3BaHi NpuHUMAM BTiAEHO B 3aKOHi «[1po rpomaaAHCTBO
YKkpaiHn», ane ixHin nepenik € po3WMPEHNM, WO BiAOMBAE HaLiOHANbHI
0COBAMBOCTI LbOro iIHCTUTYTY. MepLumii NPUHLUNUM, AKWIA 3aKPINAEHO B CTATTI
2 UbOro 3aKOoHy Le:

1. MpUHUMN EOUHO20 TPOMAASHCTBA, AKMN € OCHOBHUM KOHCTUTYLLIM-
HUM NPUHLMNOM i 3aA4eKNapoBaHnin y ctatTi 4 KoHcTuTyLii Ykpainu. MpuH-
UMN EAMHOTO rPOMAAAHCTBA MAE [Ba aCNEKTM: BHYTPILWHIM Ta 30BHILLHIMN.

219



BHYTPIWHIN acneKT YHEMOXK/IMBKOE ICHYBAaHHA TPOMAAAHCTBA aAMiHI-
CTPaTUBHO-TEPUTOPIANbHUX OAMHULL YKpaiHu. Y denepaTMBHUX AeprKa-
BaX, AK MLUAOCA Nonepeay, A0MYyCKatoTb HAABHICTb rPOMaAAHCTBA CyD'eKTIB
benepali, WO MaEe CyTO BHYTPILLWHbOAEPKABHE 3HAYEHHA.

30BHILWHIl aCNeKT EAMHOIO rPOMaAAHCTBA — Lie HEBM3HAHHA NPaBOBUX
HACNIAKIB MHOXMHHOIMO rpoMagAaHcTBa. Mpuyomy nosmuia YKPaiHCbKOro
3aKOHOABCTBA 3BOAMTLCA Came He A0 3ab0pPOHM NOABIMHOIO rpoMaiAH-
CTBa, AK Lie YaCTO TPaKTYIOTb y NliTepaTypi, a 1O HEBU3HAHHA.

MHoMUHHe rpoMaaAHCTBO, abo Ginampu3m, € NOBOJI MOWNPEHUM
AsuLLeM, B YKpaiHi 3oKkpema. Bnamsatn Ha daktn BinaTpmamy YKpaiHa 3
PI3HUX MPUYMH MalKe HE MOKe, TOMY CYyTb NPUHLMMY EAMHOIO rPOMaAH-
CTBa 3BOAUTLCA CaMe A0 HEBU3HAHHA NPaso8uUX HACMIOKI8 MHOXWMHHOIO
rpomagaHcTea. Ller npuHUMN yKpaiHCbKOro 3aKOHOAaBCTBA HE € CNiIbHUM
€BPONENCbKMM abo MiKHapPOAHMM CTaHAAPTOM. MHOMMWHHE rpomaasH-
CTBO [03BONEHO B HaraTbox €Bponencbknx KpaiHax: Lsenuapii, Monao-
Bi, IcnaHii, Jintsi, NlaTsii, benbrii, PiHnaHaji, Kinpi, Mpeuii, ManbTi, LLBed;i,
Benukin bputaHii 1 iHWwmx KpaiHax csiTy: CLUA, AcTpanii, Hosilt 3enaHaii
Touwo. OaHak Yepes HU3KY Npobsiem, WO CNPUYMNHIOE ABMLLE BINaTPU3MY,
[epKaBM HamMaratoTbCA MiHIMI3yBaTK MOro BMNaAKkKu, a camux binatpuais
0OMEXNTM B AOCTYNi A0 AepXKaBHUX Nocaf. TakKMM YMHOM, B KpaiHax, ae
[03BONEHUI BiNaTpU3m, BNACHI TPOMaasHU, AKI MatoTb e 1 NacnopT iHo-
3eMHOI [1epKaBu, BUKIOYAIOTLCA 3 Kosa 0cCib, WO MOXYTb NpeTeHayBaTu
Ha K/IIOYOBI AepKaBHi nocaau.

2. 3anobiraHHs BMHWKHEHHI BuUNagakis 6esrpomagaHcTea. Len
NPUHLUMN O3HAYaE HeAONYCTUMICTb CTaHy 6e3rpomaasHCTBa, WO AocAra-
tOTb 33 JOMOMOIOH0 3aKOHOA4ABYMX M OpraHi3aLiMHNUX 3ax04iB, NOB A3aHMX
3a3BMYal i3 npoueaypoto HabyTTa Ta BUXOAY 3 rPOMagAHCTBA. Hanpuknaga,
BMXiZ 3 rpomMadaHCTBa YKpaiHM MOMAMBUBIA JiMlle, AKWO ocoba Habyna
rPOMaJAHCTBA iHLWOI AepKaBu abo oTpMmaia AOKYMEHT, BUAAHUIM ynoB-
HOBAXEHUMM OpraHamm iHWOI AepXKaBK, NPo Te, WO rpoMaaAaHnH YKpai-
HW Habyae Ti rpomaaaHcTea. ABo, HanpuKkaaa, nig 4ac NPUUHATTA 40 rpo-
MasaHCTBa YKpaiHu 3 ocobu 6epyTb 3060B'A3aHHA NPUNUHUTIL iIHO3EMHE
rPOMaAHCTBO, @ camoro GakTy NPUNMHEHHA BiAHOCWMH FPOMAAHCTBA He
BMMaratoTb. A B¥Ke MPOTArOM [1BOX POKIB Mic/1s HAabyTTA YKPaiHCbKOro rpo-
MaZAHCTBa, ocoba Hadae AOKYMeHTaAbHE NiATBEPAKEHHA BMXOAY 3 None-
peaHboro rpomagaHcTea. Ocib 6e3 rpomagsaHCTBa IMEHYIOTL anampuda-
Mu. be3rpomaZAHCTBO BBaXKalOTb HEMATUBHMM ABULLEM, AKE HamaratoTbCs
noAonaTn, 30KPema 3a A0MOMOrol MiXXHapoAHMX 3acobiB: BianosigHMX
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KOHBEHLLi 1, FO/I0OBHOK cepef AKMX € paTudikoBaHa YKpaiHoto KoHBeHLs
OOH npo ckopoueHHs besrpomaasHcTsa (1961).

3. HemoxnuBicTb N036aBNeHHA FPOMAAAHCTBA. AK i NPUHLMN EAMHO-
ro rpOMajAHCTBA, BiH € OCHOBOMOIOXHUM N4 BITYU3HAHOIO 3aKOHOAAB-
CTBA KOHCTUTYLIMHMM NPUHLMMIOM, LLO BigobpaxkeHo B cTaTTi 25 KOHCTUTY-
il YKpaiHu. AZXKe NpaBo Ha rPOMagAHCTBO HA/IEXMUTb 4,0 OCHOBOMONOKHMNX
NpaB IOANHN, raPaHTOBAHMX MiKHAPOAHUMM akTaMu (cTaTTa 15 3aranbHoi
[eKknapaujii npaB NOAMHM) M Aep)KaBa He MA€e NpaBa Moro nosbasnaTw.
OpHo4YacHO No3baBneHHA rPOMaAAHCTBA He CAif NAyTaTK 3 BTPATO rpo-
MaJAHCTBA, WO AOMNYCKAKOTb 3rigHO 3i cTaTtTeto 19 3aKoHy «l1po rpomaaaH-
CTBO YKpaiHU», NPO Wo UTUMeTbCA Aani. Mia HemoxnmeicTio No3basaeHHA
rPOMagAHCTBa MatoTb Ha yBa3i 3ab0poHY, no-nepuwe, 6e3nigcTaBHOro Nos-
HaBNeHHA rPOMadAHCTBa, NO-Apyre, No3a Boaet 0cobu, NO-TPeTE, AKLWO
B pe3ynbTaTi ocoba cTae anaTpmuaom. Ha BigmiHy Bia cy4acHMX mixKHapoa-
HWX CTaHAAPTIB, N036aBAEHHA TPOMaAAAHCTBA BYNO NOLMPEHOKD CaHKLiED
B PagAaHcbkomy Cotosi 1 riTnepiBCbKin HimeuumHi, Lo BMKOPUCTOBYBAIM
AR po3Mnpasu 3 onosuuioHepammn Ta ocobamu, BU3HAHMMKU BUHHUMM B
OeprKaBHil 3pagi.

4. Bu3sHaHHA NpaBa rpoMagAHWHa Ha 3MiHY rpomagAaHcTea. CyTHICTb
NPUHLMMY NONATAE CaMe B 3M0O3i 3MiHIOBATU FPOMAZAHCTBO, @ He Y BUXOJ, 3
rpomagaHcTa 6e3 HabyTTA rpOMaAAHCTBA iHWOT AeprKaBK, AK Le Byno 3a-
Kpin/sieHo B nonepeaHin peaakLii 3akoHy. IHaKkwe 6 ue CnpuYnHuIo Ynma-
N0 BMNaaKis 6e3rpomaasHCTBa M cynepeyunno 6 nonepeaHim NpuHUMNAaM.

5. HemoXnuBicTb aBTOMATMYHOrO HabyTTA M MPUNMHEHHA TPoOMa-
AaHcTBa. Llel npuHLUMn CTOCYETbCA W/IOOHMX BiAHOCUH i HEAOMYCTUMOCTI
IXHbOTO BM/IMBY Ha CTaH rpomagAHcTBa. Hi yknagaHHA, Hi po3ipBaHHA
Wby 3 iHozemMueM (iHO3eMKOHD), Hi 3MiHa rpoOMaZAHCTBa OAHWUM i3 Mo-
APYX¥KA B nepio wWioby He Bede 40 aBTOMATUYHOI 3MiHM rPOMAJAHCTBA
ApYyroro noAapyxa. pomagaHcTea HabyBatoTb y NOpAAKY HaTypasisalii,
a ¢aKT nepebyBaHHA B WAOOI NnWe Aa€ NiacTasy 3pobUTK Le 3a Crpo-
LLEHOK NpoLeaypoto.

6. PiBHiCTb Nepen 3aKOHOM rPOMafH, He3a/eXxHOo BiA NiacTas, no-
PAAKY M Yacy HabyTTa HUMM rPOMaAHCTBA YKpaiHW. B YKkpaiHi, Ak i B ba-
raTbOX KpaiHax, cnocib HabyTTA rpoMagAHCTBA He BN/MBAE Ha 0bcAr Npas
rpomagaH — yci rpomagaHun € piBHMMM B NpaBax. HaToOMICTb y AeAKMX Kpa-
iHax cnoci6 HabyTTa rpoMaZAHCTBA MOXKe BMAMBATM Ha NOANITUYHI NpaBa,
30Kkpema B CLUA, KazaxcTaHi, /InTBi HaTypanisoBaHi rpOMadaHM He MOXKYTb
b6y obpaHumn npesmaeHTamu, a B8 Hikaparya, lNepy i ®ininniHax nmwe
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rpomMagaHM 33 HapOAKEHHAM MatoTb NMpPaBo OyTM obpaHWMKM A0 HaLlio-
Ha/IbHOrO 3aKOHO4AaBYOr0 OpraHy.

7. 36eperkeHHs rpoMagaHcTBa YKpaiHM He3anexHo BiA, Micls npo-
XMBaAHHA rpomagAaHnHa YKpaiHu. Lle npuHUMn O3Havae, Wwo BWUi3A rpo-
MaZAHMHA 32 MeXi TepuTopii AeprKaBM Ta MNOCTINHE MPOXKMBAHHA B iHLLIN
KpaiHi He CNPUYMHIOE BTPATY HUM FPOMAAHCTBA YKpaiHu.

3.7.3. Cnocobu HabyTTA rpomapAHCTBA

BrokpemniotoTb ABa OCHOBHMX cNocobu HabyTTa rpoMaasaHCTBa:

1) ¢iniauis — HabyTTA rPOMaAAHCTBA Bif, HAPOAMKEHHS;

2) HaTypanisauis — HabyTTa rpoMagaHCTBa Yepes NPUINHATTA A0 HbOrOo,
TO6TO HafaHHA TPOMAAAHCTBA IHO3EMLID Ha MOro MPOXaHHS, WO
nos’a3aHo 34e6inbworo 3 nepeizgom ocobu B iHLWY KpaiHy A5 no-
CTIMHOTO MPOYKMBAHHS.

Diniayia (8ig nat. filius — cMH) — HabyTTA TPOMaAAHCTBA 33 HAPOAKEH-

HAM BiAOYyBa€ETbCA ABOMA cnocobamu:

1) 3a NpUHUMNOM «NpaBa KpoBi» (jus sanguinis) — AnTMHa HabyBae rpo-
MadAHCTBa 6aTbKiB He3a/1eKHO Bif, MiCLLIA HAPOAKEHHSA, ale 33 YMOBMY,
AKLLO 6aTbKM (b0 0AMH 3 HaTbKIB) MatoTb FPOMaAAHCTBO L€l AePHKaBU.
Len npuHUMN nowmnpeHnin y 6inblocTi Kpaid EBponu, Asii, AppuKkn;

2) 3anpuHUMNOM «npaBa rpyHTY» (jus soli) — AnTnHa HabyBae rpomaasnH-
CTBO Aep*KaBK, Ha TePUTOPIi AKOT BOHA HAapOAMAacsa, He3anEeXKHO Bif,
rpomaasaHcTea baTbkis (CLUA, KaHaaa, bpasunia, MaHama, bapbaaoc).

Y 3aKOHOAABCTBI YKpaiHM 1 AeAKUX IHWNX AepKaB Ha3BaHi TEPMIHM He
BYKMBAIOTb, HATOMICTb BMOKPEM/IIOIOTb HAbyTTA rPOMAZAHCTBA 33 HAapo4-
KEeHHAM, 332 TepuUTOpPiasIbHUM MOXOAKEHHAM, YHACNAOK MPUAHATTA A0
rPOMaAAHCTBA TOLLO.

[CTOPUYHO NEPLIMM BUHUK NPUHLIMM «NPaBa KPOBi», AKMUIA BUKOPUCTOBY-
BaNM ANA BU3HAYEHHA CTATyCy BiNbHUX *)uTenis we B CTapogasHix Mpeuii Ta
Pumi. 3a yacis peoganiamy amiHUAUCA NiAxoamM A0 PO3YMIHHA rpOMaAH-
CTBa — 0CODY, HAaPOAKEHY B MeXKaX 3eMe/lbHMX BONOAiHb CyBEpeHa, BBa-
*Kanau oro niagaaHum, i aAka NoBMHHa ByTM MoMy 0COBUCTO BipHOO — BiATaK
BMHWKAO «NpaBo rpyHTy». CBOEID Yeproto, «NpaBo KPOBi» 3HOBY Habyno
BM3HaAHHA Nia Yac BenmKkoi dpaHLy3bKoi peBotOLLIT BHACAIAOK NOLIMPEHHS
inei BinbHOro rpomagsHcTea. Came B LeW nepiog, i 3apoasKyeTbCA rpoMa-
OAHCTBO B TEMEPILHbOMY MOro PO3YMIHHI.

Ha cyyacHomy eTani B HinbWOCTi KpaiH rPOMaAAHCTBO HaZAoTb 3a 3Mi-
WAHMM MPUHLMNOM: NPUHLMNKW «MNpaBa KPOBi» 1 «npasa IPyHTYy» NOEA-
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HYtOTb. J10 TOro ¥ B OCHOBI TaKOrO CNOJYYEHHA OAMH NPUHLMM LOMIHAHT-
HWIM — HayacTille Lie «NPaBo KPOBIi», a HAbyTTA rPOMaAHCTBA 33 «MPABOM
FPYHTY» MA€ CynyTHIi Burnaa. Hanpuknaa, y 3akoHi Ykpainum «[1po rpoma-
AAHCTBOY» Big, 18 ciyHA 2001 pOKy NOCAIAOBHO AOTPMMYKOTECA NPUHLMNY
«MNpaBa KpOoBi», afne AiTn anaTtpuais i AiTh, 6aTbKK SKUX HEBIAOMI (3HaNAM),
HabyBatoTb rPOMaAHCTBA YKPAiHM 3 Orady Ha HAapPOAKEHHA Ha il TepuTo-
pii, TOBTO 33 «NPABOM FPYHTY.

3 iHworo 60Ky, y BeankobputaHii, CLLUA 1 6inbluocTi KpaiH SlaTUHCbKOI
AMEpPUKM OCHOBHUM € HabyTTA rpOMaAAHCTBA 33 MPUHLMMNOM «MpaBa rpyH-
Ty», SKMIA [10 TOTO K MA€E CBOI 0COBAMBOCTI B UMX KpaiHax. Y CLUA, 3riaHo
3 Monpaskoto XIV KoHctuTyuii CLIA, «Bci ocobu, HapoaKeHi Y HaTypani-
30BaHi B CnonyyeHmx WTaTax i AKi NignsaratoTs iXHIN OpUCOMKLIT, € rPOMa-
AAaHamm CnonydeHux LUTaTiB i WTaTy, A€ BOHW MeLwKatoTb». Lle nonoxeHHA
CTOCYETHCA | BUNAAKIB HAPOAKEHHS AiTel B 0Cib, Lo HeneranbHo nepeby-
BatoTb Ha TepwuTtopii CLUA. BianosiaHe npasuno 6yno BM3HaveHe npele-
OEHTHUM piweHHAM BepxosHoro cyay CLUA B cnpasi «CnonyyeHi WTtaTn
npotu BoHr Kim Apk» (United States v. Wong Kim Ark), 1898.

Y ®paHuii Ta Hime4yynHi NpuHUMA «NpaBa FPYHTY» MOLWMPIOETLCA Ha Ai-
TEWN, HAPOAKEHMNX NIMLLIE BiA, pe3naeHTiB. Y BennkobputaHii aitm otpumy-
t0Tb rPOMaAAHCTBO BennkobpuTaHii 3a NpUHLUMNOM «NpaBa rpyHTY» nulle
BiJ pPE3NAEHTIB, AKI MPOXMBAIOTL TYT NPOTATOM N'ATU POKIB.

Hamypaanizayia — cnoci6 HabyTTa rpomagaHCTBa 3@ BONEBUABNEHHAM
0cobu, Wo 3a3BMYal NOB’A3aHNI 3i 3MIHOIO TPOMAAAHCTBA. TePMIH «HaTy-
pasni3alisn» BUKOPUCTOBYIOTb TaKOX /1A No3HaveHHA odilinHoi npoueaypu
HaZaHHA IHO3EMLIIO TPOMAAAHCTBA NEBHOI KPaiHW YNOBHOBAXEHNUMM Ha Te
opraHamu. AKT Npo NPUNHATTA A0 rPOMaasaHCTBa (HaTypanisauito) B Hinb-
LWOCTI KpaiH BMAAE rNaBa AeprKaBy, KepyounCb BUCHOBKaMM, NnonepeaHbo
CHOPMYNbOBAHMMMN YNOBHOBAKEHUM AEp*KaBHMM OpraHomM (opraHamm).
B YKpaiHi Takmm cnewjiasibHO CTBOPEHMM AONOMIXHUM OpraHom € Komicia
npu MNpesnaeHToBi YKpaiHW 3 NUTaHb rPOMagAHCTBa.

MPUNHATTA 40 rPOMAAAHCTBA 34iMCHIOETHCA 3 0O0OB’'A3KOBMM A0TPU-
MaHHSIM YMOB, BU3HAYEHMX 3aKOHOM.

Ymoeu Hamypanizayii:

* YMOBA YKOPIHEHHA — BMMOra MOCTIMHOrO NPOXKMBAHHA HA 3aKOHHMX
Ni4CcTaBax NPOTArOM BM3HAYEHOro CTPOKY Ha TepUTOpIi BiANOBIAHOI
nepxkasu. Y 6aratbox KpaiHax JTaTUHCbKOI AMEPUKM TaKkUI TePMIH
CTaHOBWUTb ABa poku; y CLUA, ABcTpanii, YKpaiHi — 5; AHrAii, Anxkupi —
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7; ®PH — 8; IcnaHii, Hopsaerii, AscTpii, /nutsi — 10; Weenuapii — 12
POKiB.

Ona ocib, ski nignagatoTb Nig, CNPOLLEHWI NopPAA0K HAbYTTA rpomaasH-
cTBa: DiKeHLiB M anaTpuais, ocib, AKi 3p0OMAM 3HAYHI IHBECTULT B €KOHO-
MIKy KpaiHW, NpeACcTaBHUKIB TUTYIbHOI HaLlii TOULO, BMUMOra MOCTIMHOMO Npo-
*KMBAHHA 333BMYa CTAHOBUTb MEHLLY KiNbKICTb POKIB. TaK, AN BiXKeHLiB i1
anaTpMAiB 3a 3aKOHOAABCTBOM YKpaiHW il CKOPOYEHO A0 ABOX POKIB, ANA
TUX, XTO BCTYNMB Yy LLI/OH 3 rpoMaZfsHUHOM YKpaiHM — TaKoXK A0 ABOX POKIB.
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BM3HAHHA 1 AOTPMMAaHHA KOHCTMTYL,i Ta 3aKOHIB KpaiHu;

3HaHHA MOBU;

y CLUA, AscTpii, HimeuunHi 1 6araTbox iHLLIMX, OKPIM TECTYBaHHA Ha
3HaHHA MOBMW, TPeba CKNACTM TECT Ha 3HAHHSA iCTOPIl, KyNbTypU Hapo-
Ay (B YKpaiHi Takoi BUMOTM HeMae);

HanABHICTb 3acobiB iCHyBaHHA, TO6TO 3Mora cebe yTpMmyBaTK i Npo-
MBaTK 6e3 coliaNbHOi AONOMOrM Ta A0MNOMOrM i3 6e3pobiTTs;

Y AEAKMX KpaiHaXx € e BUMOra HasiBHOCTI XKMUTa (Hanpuknaa, 3riaHo
i3 3aKOHOM Mpo rpomaaaHcTso Mosbli (2012) Tpeba matn XKuUTno),
[10 TOTO * BOHO He 060B’A3KOBO MAE HANEeXaTU Ha NpaBsi BAACHOCTI,
[0CTaTHbO HaAATW AOroBip opeHamn). Y 3aKoHOAABCTBI YKpaiHu Takoi
BMMOTM HEMAE;

BiAMOBaA Bif, NONepPeaAHbOro rpoMasiaHCcTBa. B YKkpaiHi noTpibHo Ha-
[aTh NUCbMOBO 0dOpPMIEHY 3aABY iIHO3eMLA NPO Te, LLO B pasi Ha-
ByTTA rpomaasHCTBa YKpaiHM, BiH NPUNUHUTL FTPOMAAAHCTBO iHLWOI
[epKaBn, a NPOTATOM A,BOX POKIB 3 Yacy HabyTTA HUM rPOMaLAHCTBA
YKpaiHn HagacTb AOKYMEHT NPO NPUNMHEHHA TaKOro rPOMaZAHCTBa.
3a3BMYall BUMAratoTb came BigMOBY, a He GaKT BMXOAY, LLO LiKOM
Y3rOAXKYETbCA 3 MPUHLMNOM 3anobiraHHA BUHWKHEHHA BMNAZKIB
b6esrpomaaHcTBa. B YkpaiHi iHo3emui noaatoTb 30608’A3aHHA Npu-
NMHUTM iIHO3EMHE TPOMAAAHCTBO, a DiXKeHL| — AeKnapalito Npo Bia-
MOBY BifJ, IHO3EMHOIO rPOMaAAHCTBa;

YMOBOI NMPUAHATTA 0 TPOMAAAHCTBA MOKe ByTW BiACYTHICTb cyam-
MocTi. B YkpaiHi BignosigHa Bumora chopmynboBaHa Yepes 3abo-
POHY MPUMHATTA A0 rpoMadsHcTBa ocobu: 1) AKa BUMHMAG 3N10UYMH
NPOTU NOACTBA YM 3AiACHIOBANA reHoUMA,; 2) 3acyaskeHa B YKpaiHi
00 No36aBaeHHA BOAI 3@ BUMHEHHS TAXKKOrO 3/104MHY (A0 noralleH-
HA abo 3HATTA CYAMMOCTI) 3 ypaxyBaHHAM PiBHA 3arpo3u Ana Haui-
OHaNbHOI 6e3nekn aepxasu; 3) BUMHWNA Ha TepuUTOpIl iHWOI Aep-
¥KaBW LifHHA, AKEe BM3HAHO 3aKOHOAABCTBOM YKPAiHM TAMKKMM abo
0COBANBO TAKKUM 3/104MHOM.



Cnocobu 11 ymoBKM HabyTTA YKPaiHCbKOrO rpOMadAaHCTBa BiAMoOBiAat0Tb
Ha3BaHWM, OKPIM AesaKMX 0COBNMBOCTEN, AOKAAAHILIE MNPO SKi MOXKHA Ai3-
HaTUCA, 03HANOMMBLLMCH 3i CTATTAMM 6 Ta 9 3aKoHy YKpaiHu «[1po rpoma-
OAHCTBO YKpaiHu» Big 18 ciyHa 2001 poky.

€ we oaunH cnocib HabyTTa rpoMaasHCTBa — 0apye8aHHA. Ha BiamiHy Bif,
HaTypanisaLii, AapyBaHHA 34iMCHIOIOTb 3@ 0cOBAMBI 3aC/yrv Nepea AepKa-
BOt0 ab0 ocobam, WO CTaHOBNATL AeprKaBHUI iHTepec. Mpoueaypy Nposo-
0ATb Y CNPOLLEHOMY MOPAAKY, HE3ANEKHO Bi TEPMiHY MOCTIMHOMO NMPOXKMU-
BAaHHA M BMKOHAHHA iHWMX BUMOT. Y TakMi cnocib Habyam rpomasaHcTsa
YKpaiHu aeski iHozemuj, AKMX Byno 3anpolueHo B YKpaiHy Ana poboTh Ha
KepiBHMX Nnocagax.

Yacto A0 cnocobis HabyTTa rpoMagaHCTBa A0Aat0Tb MOHOB/EHHS B
rpoMagAHCTBi, abo peiHmeapayito. MoHOBNEHHA BiAOYyBaETLCS B pasi npu-
NMMHEHHA TPOMAZAHCTBA, NonepeaHbO HabyToro 3a HapoAKeHHAM abo
33 BO/MIEBMABNAEHHAM 0COOW. 3a3BMYal peiHTerpauio 34iMCHIOTL B pe-
3yAbTaTi penaTpiauii — NoBepHeHHs Ha BaTbKiBLMHY 0OCi6, Wo byan npu-
MYCOBO nepeceneHi (Hanpuknag, penaTpiauisa aenoptosaHux 1944 poky
KPUMCbKKX TaTap Ha TepuTopito Kpmmy; eBpeiB Ha iXH0 icTOpUYHY HaTbKiB-
WMHY B I3painb).

3.7.4. Cnocobu NnpuUnNUHeHHsA rPOMagAHCTBA

MpunuHeHHA 2poMadaHCMEd — Lie NPUNUHEHHA NOCTIMHOro NPaBoBo-
ro 38’A3Ky 0CO6U 3 AepKaBoto. MPUNMHEHHS rPOMaAAHCTBA MOKe BiaOyBa-
TUCS B Takux hopmax:

1) Buxoay 3 rpomagAaHCTBa (3 BAacHoi Boni ocobn);
2) BTpaTM rpOMadnaHCTBa (33 PillEHHAM KOMNETEHTHUX OpraHis);

3) nosbasneHHA rPOMaAsHCTBA (3aCTOCOBYIOTb SIK CaHKUjl0 3 BOKy
OepPXKaBu NnLIe B AeAKUX KpaiHax, B YKpaiHi 3a60poHeH0);

4)  3aniactaBamu, nepenbdavyeHnMmM MixKHaPOAHUMMN JOrOBOPAMMU.

Mepwwin cnocib NPUNUHEeHHA TPOMaAAHCTBA — Lie 8UXIO 3 2pOMaOsH-
cmea, Lo 34iNCHIOETLCA 3 BAACHOI BOAI. 3a3BMYalt BUXia 3 rpOMadaHCTBa
noB’A3aHui 3 BUi340M 0COBM Ha NOCTIMHE NPOXKMBAHHSA 32 KOPAOH i HAabyT-
TAM abo NepcnekTMBo HabyTTA IHO3EMHOIO rPOMaAAHCTBA. 33414 YHUK-
HeHHA BMNaZAKiB 6e3rpoMaZAHCTBa, BMXig, 3 TPOMAAAHCTBA Y3a/1EXHIO0Tb
i3 dakTom HabyTTa 0cobOo rPOMaAAHCTBA iHWOT AepKaBu abo OTpUMaH-
HAM OQiLiMHOrO AOKYMEHTa NPO Te, Wo ocoba Habyde iHO3eMHe rpoma-
OAHCTBO MicNA BUXOAY 3 MonepeaHboro.
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Y AesKkux BUMNadKax BMXig 3 rpOMaZAaHCTBA MOXKYTb 0bMexyBaTu. Taki
oBbMeKeHHA 3aCTOCOBYIOTb A0 NEBHMX OCib: Hanpukaaa, B ANoHii, Ipnanaii,
ABCTpii, Ae Aie AO3BiNIbHA CUCTEMA, Y BUXOAi 3 IPOMAZAHCTBA MOXKe ByTU
BiAMOB/IEHO, AKLLO 0c0ba, fAKa NOpyLIMAa KNOMOTaHHA NPOo BMXia, MaE He-
BMKOHaHI 3060B’A3aHHA Nepes AepKaBoto, MalHOBI 30608’A3aHHA, 3 AKK-
MM MOB’A3aHi CyTTEBI iHTEPECK rpOMaAAH UM OpraHisauin. 3a3BMyalt BUXIL,
i3 rpoMaZAHCTBa 3aD0POHSAIOTL, AKLLO 0CODY, AKa KAomnoye nNpo Hboro, 0b-
BMHYBa4Ye€HO B KPMMIiHa/bHIK cnpasi abo CTOCOBHO Liel 0cobu BUHECEHO
0BBMHYBANbHWI BUPOK, O NiANATAE BUKOHAHHIO.

Y cTatTi 18 3aKkoHy YKpaiHu «[1po rpomagAaHCTBO», AKA pPeryatoe Buxia, 3

rPOMaAHCTBA, 3aKPINAEHO TaKi yMoasu 8Ux00y 3 rPOMagAHCTBA:

® BMI34 HA NOCTIHE MiCLLe MPOXMBAHHA 33 KOPAOH;

*  HabyTTA rpOMAJAHCTBA IHLWWOT AepKaBM abo OTPMMAHHA AOKYMEHTa,
BWAAHOMO YNOBHOBAXEHVMMW OpPraHamu TaKkoi AeprKaBu, Npo Te, Wo
rpomMagaHuH YKpaiHM Habyae ii rpomMadaHCTBO, AKLLO BUAAE 3 TPO-
MaaaHCTBa YKpaiHu. Kpim Lboro, BMXia 3 rpoMaasHCTBa He 00nycKa-
€mbcA, AKLLO 0cobi, AKka Knonoye Npo BMXiA 3 rpoMaaaHcTBa YKpai-
HUK, B YKpaiHi NOBIAOMIEHO NPO NiA03PY Y BUMHEHHI KPMMIHANBHOTO
npaBonopyLieHHs abo CTOCOBHO AKOI B YKpaiHi € 0OBMHYBaNbHUA
BMPOK cyay, Lo HabpaB 3aKOHHOT CMAM i NiANATAE BUKOHAHHIO.

JaTolo MPUNUHEHHS TPOMaAsHCTBA € AaTa BWMAAHHA BiANoBiAHOrO
yKasy npesunaeHTa.

Bmpama epomadaHcmea BifbyBa€eTbCA 3 iHiLLiaTVMBM KOMNETEHTHMX Ha
Te opraHiB i no3a soneto ocobu. Ocoba 04HOYACHO MAE YCBIAOMAIOBATH,
LLLO MEeBHI i A4iT MOXYTb CNPUYMHUTK TaKy BTpaTy. TaK, 3rigHo 3i ctatTeto 19
3aKkoHy «[1pO rpoMaZAHCTBO», IPOMAAAHCTBO YKpaiHM empavyaroms:
1) AKWO rpomagaHuH YKpaiHKu nicna JoCATHEHHA HUM NOBHOAITTA do-
6posisnibHO HabyB rPOMaAAHCTBA iHLOI AepKaBM.

MonoxeHHA 3a3Ha4YeHOI cTaTTi NnepefbayatoTb BUMHEHHA aKTUBHMX Al
i3 HabyTTa rpomagaHcTea. OaHOYaCcHO He nignagatoTb Nig il Aito BMNaa-
KM aBTOMATUMYHOro HabyTTA rpOMaAAHCTBA iHLWOI AepKaBu Yy pesy/bTaTi
OAPYXKEHHA 3 IHO3EeMLEM; AKLWO FPOMAAAHCTBO HAZAHO TFPOMALAHUHY
YKpaiHun aBTomaTnyHO 6€e3 Moro 4oHPOBIILHOTO BONEBUABAEHHS, i BiH He
oTpvmaB A40OpPOBINLHO AOKYMEHT, LLO NiATBEPAMKYE HAABHICTb Y HHOIO rpo-
MaIAHCTBA iHLWOT AepKaBK; HAbyTTA rpomaaaHCcTBa YKpaiHM Ta iHO3eMHOT
[epKaBW AUTUHOK Bif, HAPOMAKEHHA; HAbyTTA ANTUHOLO, AKA € rPOMaAA-
HMHOM YKpaiHKW, rPOMaAAHCTBA CBOIX YCMHOBUTENIB YHACAIAOK YCUHOBAEH-
HA i1 iIHO3emUsAMN.
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YHacNigoK aHeKcii Kpumy rpomaganm YKpaiHu, WO ANWKUANCE NPOXKK-
BaTW Ha NiBOCTPOBI, BMMYLLEHI Byan HabyTn PoCiCbKOro rpomaasHCTBa.
3rigHOo i3 3aKOHOAABCTBOM YKpPAiHM TaKi BUNAAKM PO3LIHIOTL AK NpUMYy-
coBe HabyTTA rpOMaAAHCTBa, | AKI He nianaaaoTs Nif Aito LMTOBaHOI cTaT-
Ti 3aKoHy. BignoBigHe NONOXKEHHA MICTUTb cTaTTa 5 nyHTY 4 3akoHy «[1po
3abesneyeHHA NpaBs i cB0HOA rPOMAZAH Ta MPABOBUIA PEKMM Ha TUMYACO-
BO OKyMOBaHil TepuTtopii YKpaiHn» Big, 15 KBiTHA 2014: npumycoBe aBTo-
MaTU4YHe HabyTTA rpomagaHammn YKpaiHu, AKi NPOKMBalOTb Ha TMMYACcOBO
OKYMNOBaHin TepuTOopii, rpomagaHcTea Pocincekoi Peaepalii YKpaiHa He BU-
3HaE, | AKe He € MiACTaBOO ANA BTPATM TPOMAAAHCTBA YKpaiHu;

2) AKWO rpomaaaHcTBo YKpaiHM HabyTo ocoboto BHACNiAOK 0BmaHy,
CBiAOMOro NoAaHHA HenpaBaMBKMX BigomocTein abo danblUMBMX A0-
KymeHTiB. CaMe Ui NPMYMHKM Han4vacTile € NiacTaBoOO A1A BTPATH
rPOMAAAHCTBA YKpaiHK;

3) nobpoBiNbHMIA BCTYN Ha BiMCbKOBY CAY»KOY iHLLIOT AeprKaBy, SKa, BiAno-
BiZIHO [10 3aKOHO/ABCTBA L€l AepKaBK, He € BiNCbKOBMM 060B’A3KOM
YK aNbTEPHATUBHOLO (HEBIMCHKOBOD) CyKOO10.

MonoxkeHHA nyHKTIB 1, 3 He 3aCTOCOBYIOTb, AKLWO BHACNIAOK LbOro
rpomagaHuH YkpaiHu ctaHe ocoboto 6e3 rpomaaaHcTBa. 3a3HadyeHi nono-
YKEHHA YKPAiHCbKOrO 3aKOHOAABCTBA Li/IKOM BiAMNOBIAAOTb HOPMAM MiXK-
HapoAHoro npasa.

Ha BigMiHYy Bif, 3aKOHO/1aBCTBA 3apybirKHMX KpaiH, Je He 3aBXAM po3-
MEXKO0BYIOTb N036aBNeHHA i BTpaTy rpOMaaHCTBa, B YKPAIHCbKOMY 3aKO-
HOAABCTBI BMKOPWUCTOBYIOTb 0BMABaA MOHATTA, WO MO3HA4atoTb Pi3Hi 3a
CBOEIO CYTTIO ABULLA.

TepmiH no36aeneHHA 2poMadAHCMBA B 3aKOHOAABCTBI YKpPaiHM BXKU-
BatOTb Yy 3HAYEHHI CaHKL,ji 3@ BUNHEHWIN 0CODOOIO 3/104MH. [1036aBAEHHSA rpo-
MaZAHCTBA YKpaiHN € HENPUNYCTUMMM BiAMNOBIAHO A0 OCHOBOMOJ/IOXHOIO
KOHCTUTYLIMHOTO NMPUHLUMMY: HEMOMXAMBOCTI N036aBNEHHA rPOMaAAHCTBA
(cTaTTa 25 KOoHCTUTYLT YKpaiHn).

Y KoHBeHLji npo ckopoyeHHs bearpomagaHcTea (1961) TakoxK po3pis-
HAIOTb BTPATY rPOMaAAaHCTBA, TOOTO aBTOMATUYHY Aito 3aKOHY (Hanpukiag,
AKWO ocoba HabyBae iHWOro rpomaaHcTBa) M no3basneHHa (Lo nepea-
Havae pilueHHA opraHy BNan 3a BUMHEHMN OCOBOIO TAMKKMIA 3/104MH NPOTH
nepxasu). Tak, 3riaHo i3 nyHKTOM 3 cTaTTi KoHBeHUji «[lorosipHa JeprkaBa
MorKe 3bepirati npaso No36aBUTM 0CODY CBOro rPOMaAHCTBA, AKLLO Mg,
yac nignucaHHA, paTudikaLii abo NpMeaHaHHA BOHA BKaXKe, IO 3aaMllaE
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3a coboto nNpaBo No36aBAATU FTPOMALAHCTBA 3 OAHIEI ab0 AeKiNbKox nepe-
NiYeHWx nNiacTas, Wo 6ynm Ha Tor Yac B il HaLioHaIbHOMY 3aKOHOAABCTBI:

a) AKWo Bcynepey CBOEMY 0H0B'A3Ky ByTW BipHOWO Wit JOroBipHin
[JeprkaBi BignosiaHa ocoba,

(i) irHopytoum npsamy 3abopoHy 3 6oky [JorosipHoi [lep»aBu, Hafasa-
/la abo NpPOoJOBKYE HadaBaTW NocAyrv iHWiM [ep»kasi, abo ogeprana um
NPOAOBIKYE OEPXKYBATN BMHAropoAy Bif, iHwWOoi Jep»kasu, abo

(i) noBoaMTbCA TaK, LLO 3aBAAE CEPUO3HOI WKOAN KUTTEBUM iHTEpe-
cam ujei [lep»kasu;

b) sakwo BianosigHa ocoba npucarHyna Ha BipHicTb abo 3pobuna
bopmanbHy 3asBy NPO BIPHICTb iHWIK JepkaBi un HaZana NeBHi J0Kasn
CBOro HaMipy BiAMOBUTUCA BiA BipHOCTI Wil JoroBipHil [ep:aBgi».

Y Takux BUMNaAKax No3baBieHHs MOXKAMBE NNWE «HA MiACTaBi 3aKOHY,
Wwo nepeabavae Ans BiANOBIAHOT 0COBM NPaBO Ha cnpaBeAANBMIA PO3MNAL,
Cnpasu cyaom abo iHWO He3aNeKHO YCTaHOBOIOY.

Mpo MOXKAMBICTb N036aBAEHHA (BTPATW) TPOMAAAHCTBA Yepes3 NOBeAiH-
Ky 0CObM, «AKa CEPMO3HO 3aLLKOAKYE KUTTEBO BAKINBUM iHTEpECam Aep-
*KaBU-y4acHML», iaeTbca B NyHKTI d cTaTTi 7 EBpONencbKoi KOHBEHLLi Npo
rpomagaHcTeo (1997).

Mo36aBnATK rPOMaAAHCTBA A03BONAIOTL 3aKOHOAABCTBA HaraTbox €B-
POMNEMNCbKMUX KPaiH 3@ 3N10YMHHI AiAHHA, WO 3aBAaloTb CYTTEBOI LWIKOAM
iHTepecam Ta 6e3newj aep:KaBm abo 3a y4yacTb Y TEPOPUCTUYHUX OpraHi-
3alisxX. 3acTocyBaHHA L€l CaHKLi 3a3BMYall MOXKAMBE NnLLe B pasi Biano-
BIZAHOCTI TAaKMM BMMOTaMm:

1) nosbaBneHHs rPOMadsHCTBA He 3aCTOCOBYIOTb A0 0Cib, AKi Habyin

MOro Big, HAPOAMKEHHS,

2) ocoba He NOBWHHa B pe3y/abTaTi No3baBAeHHA rPOMaAAHCTBa CTaTy

ocoboto 6e3 rpomaasHCTBa.

OfHaK y Oeakux KpaiHax no3baBneHHs rpoMaasHCTBA MOXKauMBe | 6es
AOTPUMaHHSA BiANOBIiAHMX BUMOT. HanpuKknag, 3akoHM H6aratbox appuKaH-
CbKMX Aep:KaB nependadatoTb HaA3BMYAMHO LWWMPOKI nNigctaBu nosbas-
JIEHHA TPOMAAHCTBA, a AeAKi HaBiTb 3a60POHAIOTL 0CODI, AKY N036aBUAN
rPOMaAAHCTBA, 3BEPHYTUCH A0 CyAy A4 3aXMCTy CBOro npasa. Ha BiamiHy
Bia adbpMKaHCbKMX KPaiH, y KpaiHax EBPONM AitoTb BULLi CTaHAAPTWN 3aXUCTY
L,bOro OCHOBOMO/I0XKHOTO Npaga. OAHAK OCTaHHIM YaCOM Yy 3aKOHOZABCTBO
NEeAKMX EBPOMNENCHKUX KPaTH BY/10 BHECEHO 3MiHM, LLIO Aat0Tb 3MOry No36aB-
NATW TPOMAAAHCTBA 3a NIATPUMKY TEPOPUCTUYHOI OpraHisaLii «lcnamcbka
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Oepraa» (1), a B TMX KpaiHax, Ae Taka NpoLeaypa BKe € — PO3LWNPIOI0Tb
BMNAAKM 3aCTOCYBaHHA BiAMNOBIAHOI caHKuji. 3a yyacTb B | no3basnaoTb
rpomagnHcTBa y BeankobpuTanii, Janii, Hinepnanaax, ®paHuii.

Y ®paHuji HopMmy nNpo nosbaBneHHs rpomaaaHcTBa Oyno BeAeHO nif,
yac MepLoi cBITOBOI BiiHW, KOAM BOHO CTOCYBAn0CA OCib, AKi, Byay4m rpo-
MagAaHamu HimeuumHu, Habynm GpaHLy3bKOro rpomMaZAaHCTBa, ane BUPi-
Wnan BotoBaTK Npotn PpaHuji. Biatoai no3baBneHHs rpomaasHCTBa ANs
NoABIMHUX rpoMaaaH 3bepernn 1 3akpinuan B cTaTTi 25 LMBinbHOro Ko-
nekcy ®paHuji. NMonoxeHHs 3akoHoaaBcTBa PpaHLUii NnepeabayatoTb, WO
rPOMaAHWH, AKMIM He Habys rpomagaHcTBa PpaHuii BiA HapOAMKEHHS
(HaTypanizoBaHWM rpoMaaAHNH), Moxe ByT No3baBNeHUN rPOMaAAHCTBA
®paHLii 33 CKOEHHA 3/104MHY NPOTK BE3NEKM AepPKaBM; YXMNEHHA Bia Bil-
CbKOBOI MOBWHHOCTI; 33 BUMHEHHA AiN HE CYMiCHMX 3i 3BaHHAM dpaHLy3a,
O 3aBAAOTb 3HAYHOI WKOAM HaLiOHaNbHMM iHTepecam PpaHuii; y pasi
CKOEHHA TEPOPUCTUYHOIO aKTy — AKLLO TiZIbKM B pPe3ynbTaTi LbOoro BiH He
CTaHe ocoboto 6e3 rpomasAHCTBa.

HaBKo/10 iHCTUTYTY N036aBNEHHA TPOMAAAHCTBA TOYMTHCA YNMAO AMC-
KYCil1, OCKi/IbKM MPaBO Ha rpOMaZAHCTBO, AK Dy/N10 3a3HaYeHO BULLEe, Hale-
UTb 10 OCHOBOMOJ/IOXHUX NpPas NtoAnHU. Came TOMY HaMaraHHA OpraHis
BNAAM NOCUANTU BIANOBILANLHICTb BIACHUX FPOMaZAH 33 NMPUYETHICTb 40
TEPOPUCTUYHMX OPraHi3aLii, Wo CTano aKkTyaJibHUM OCTAHHIM 4acom, BU-
KAMKatoTb Barato AMCKYCIN | 3ayBaxkeHb 360Ky MidKHAaPOAHUX OpraHisaLii.
Tak, y ®paHuji nicna cepii TepopucTuiHmx aktie 2015 poky, npes3naeHT
®paHcya OnnaHa nogas 3aKOHOAA@BYY iHILiaTMBY LWOAO MOLWMPEHHA NO3-
H6aBneHHA rPOMaAAHCTBA TaKOXK Ha 0Cib, AKI MatoTb rpoMaaAHCTBO PpaHLii
Bi, HAPOAMKEHHSA Ta 3aCyAKEHMX 32 3/I0YMUHM, LLLO CTAHOBNATL CEPMO3HY 3a-
rpo3y Hauii. /1o upOro BiAnNoOBiAHA CaHKLIA NOWMPIOBANACH Ti/IbKM HA Ha-
TypanizoBaHWx rpomagaH. Micns TpMBaaux AMCKYCIM y NapnameHTi npesu-
OEHT BUMYyLLEHMI BYB BiZIKNMKATN 3aKOHOMPOEKT.

Y HimeuwumnHi 2019 poky nigrotysBaan 3aKOHOMNPOEKT, 32 HOPMaMM AKOTO
no36aBAeHHA HIMELBLKOro rPOMaAAHCTBA MOXKJ/IMBE 33 y4acCTb Yy BOEHI30-
BaHWX 30pOMHMX GOPMYBaAHHAX, AKi MatOTb Ha METI, MOPYLIYHUYN MiXKHa-
poAHe NpaBo, HACU/bHO MiKBiAYBATM OpPraHM iHO3EMHOI AEPXKaBK M CTBO-
PUTKM HATOMICTb HOBI AEepPXaBHi YM KBa3iAeprKaBHI CTPYKTYpPW 3a YMOBMU,
o ocoba € MOBHONITHLOO, Ta MA€E Apyre rpoMagaHcTBo. OaHaK HUHI 3a-
KOH He yxBaJiIeHO.

B YKpaiHi yepes noaii Ha Cxoai KpaiHm 2014 poKy NiaAroToBAEHO 3aKOHO-
NPOEKT (2016 poKy e OAMH) WOoAO0 NPUNUHEHHS TPOMaAsHCTBa YKpaiHu
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0Cib, AIKi BYMHUAN 3N104MHM NPOTU OCHOB HaLioHaNbHOT He3nekn YKpaiHu.
| xo4a B Ha3Bi 3aKOHOMPOEKTY BXMBAKOTb TEPMIH «MPUMMHEHHA» rPOMa-
[AHCTBA — 3BaKAOUM Ha 3MICT NPOMNOHOBAHOI HOPMMK, OCOBY, BUHHY Yy BUK-
HEHHIi 3/104MHY NPOTM OCHOB HaLioHaNbHOT 6e3nekn, N036aBAAOTL FPOMa-
OAHCTBA YKpaiHW, Wo cynepeynTb KOHCTUTYLT YKpaiHM. Tomy WO HOpmMM
3aKOHOMPOEKTIB HE y3roAXeHo 3 HopMaMu KOHCTUTYLT YKpaiHW, YNHHMM
3aKOHOAABCTBOM i MiXKHAaPOAHWMM OroBOPaMm — iX yxBaseHo He byro.

OMCKycil Woao MoKAMBOCTI No3baBieHHs 0cobu rpomaaaHcTea Ykpa-
iHW 3a MOBEeAiHKY, AKa CEPMO3HO 3alLUKOAMKYE XKMUTTEBO BAXKAMBUM iHTEP-
ecam Aaeprkasu, TpueatoTb. Llle oaHieto mosoni roctpoto npobnemoto,
NpaBOBe peryntoBaHHA AKOI CAif YAOCKOHANUTK, € NPOBAeMa MHOXUHHO-
ro rpOMagsAHCTBa.
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3.8. 3acaay KOHCTHTYLWiIHHOIO CTaTyCy
inozemuiB, 0ci0 0e3 rpomagsHCcTBa, OizkeHIIIB
Ta BHYTPIIIHHO NMEpeMillleHHX OCi0

3.8.1. 3acaau KOHCTUTYLiNHOrO cTaTycy iHO3emuiB Ta ocib 6e3

rpomagsaHcTBa

Ha Teputopii byab-aKoi AeprKaBK, KPiM BAACHUX TPOMaAsH, NPOXKMBa-
tOTb TaKOXK iHO3eMLi 1 ocobn 6e3 rpomaasHcTea. IHo3emyem (iHO3EeMHUM
rPOMagAHMHOM) KOHKPETHOI AepsKaBMn BM3HAOTb 0Coby, WO Mae rpoma-
[AAHCTBO iHWOT AepKaBK. HacTo iIHO3eMUAMM BU3HAIOTL ab0 NPUpPIBHIOOTL
[0 HUx ocib 6e3 rpomaasHcTBa (amampudie). MNpaBoBe CTAHOBULLE iHO-
3eMLB pery toloTb HaLLiOHAabHMM 3aKOHOZABCTBOM KpaiHUW, B AKili BOHM
nepebyBatoTb, MiXKHAPOAHUMM YrofamK, a TaKOK HOPMaMK KPaiHW iXHbO-
ro rpPOMagAHCTBaA.

[MpaBoBWI CTaTyC iHO3eML,iB M anaTpmaiB B YKpaiHi pernameHTye 3aKoH
«Mpo nNpaBoBMIA CTaTyC iHO3eMLiB Ta ocib 6e3 rpomaasaHcTBa» Bia 22 Be-
pecHA 2011 poky.

Y cTaTTi 1 ub0oro 3aKOHy € Take BM3HAYEHHA TEPMIHIB: iHO3eMeLlb — OCO-
6a, AKa He nepebyBae B rPOMaasHCTBI YKpaiHu i € rpomaaaHnHOM (niaaa-
HUM) iHWOI Aepskasu (abo aepskas). Ocoba 6e3 rpomagsHCTBa — 0cobHa,
AKY *KO/IHa AeprKaBa, BiANOBiAHO A0 CBOroO 3aKOHOAABCTBA, HE BBAXKAE CBO-
M rpOMaZAHUHOM.

[o ocobnmBoi KaTeropii iHo3emuiB HanexaTb DiXKeHLi, NpaBoBe CTaHo-
BULLE AKMX BM3HAYAIOTb HOPMAMM HaLLiOHaIbHOTO M MiXKHapOoAHOro Npasa.

CyKynHicTb NpaB i 060B’A3KIB iHO3EeMLiB, BU3HAUYEHMX HALLIOHANbHUM i
MiXHapPOAHMM NPaBOM, YTBOPIOE iXHiN CTATyC — NPaBOBUIA PEKMM iHO3EM-
HUX rPpOMaZAH. BUOKpeMAoITb Kilbka MOro BMAIB: HaLLIOHANbHUIA PEXNM,
PEXUM HanbBINbLWIOro CNPUAHHA, chelianbHUI (MpedepeHLinHNI) pexnm,
PEXUM B3aEMHOCTI («BiAKPUTUX ABEPENY, iAEHTUYHOCTI).

3a3BMYal Y KOHCTUTYLLIAX BCTAHOB/OOTb HAYIOHAAbHUL pexcum, Ak
nepenbayae 3aralom 3piBHIOBAHHA IHO3EMLB Y NPaBax 3 BAACHUMMU rpo-
MaZAHaMM — HaZlaHHA IHO3eMUAM [epXKaBOK NPOXKMBAHHA Npas, Minbr i
npueineis, piBHMX 3a 06CArOM A0 MpaB BAACHMX FPOMAAAH. 3a3HaYeHUN
PEeXMM BM3HAYAIOTb BiAMNOBIAHO A0 HALiOHA/NbHUX 3aKOHIB MaliXKe BCi Cy-
YyacHi aepkasu, 30Kkpema 1 KoHCTMTYLis YKpaiHu, Ae B CTaTTi 26 3a3Hadve-
HO: «IHO3emLUj Ta 0cobu Be3 rpomaafaHCTBa, Lo nepebyBatoTb B YKpaiHi Ha
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3aKOHHMX NiACTaBax, KOPUCTYIOTbCA TUMM CaMUMK MpaBamu Ta cBoboaa-
MW, @ TaKOXK HecyTb Taki cami 06oB’A3KM, AK i rpomagaHun YKpaiHu, — 3a
BMHATKaMM, BCTAaHOBAEHMMM KOHCTUTYLLIEID, 3aKOHAMM Y MidKHAPOAHNUMM
[0roBopamm YKpaiHm».

OfHaK HauioHA/IbHUI peXKMM He 03Ha4Ya€ HaABHOCTI B iHO3EeMLU,iB MOB-
HOro obcAry oAHaKOBMX 3 BNACHMMM rPOMaZAHaMM NPaB, HalioHaNbHe 3a-
KOHOZaBCTBO OOMeEXKYE NpaBa iHO3eMLLiB, 3BaXKatouM Ha HaLioHanbHY 6es-
NeKy, EKOHOMIKY Ta ynpasiHHA. Taki obmerKeHHs 34eHiNblIoro CTOCYThCA
obiMMaHHA nocas y AeprKaBHUX CTPYKTypax, BiMCbKOBOI cny»bu, npasa
ronocy. Tak, BianosigHo Ao ctatTi 70 KoHCTUTYLiT YKpaiHKM, «NpaBo rosocy
Ha BMbopax i pebepeHaymax MatoTb rpoMmaaaHm YkpaiHn». Kpim Toro, iHo-
3emLi He MOXKyTb BYTK YneHamm NONITUYHUX NapTiKn, 0BiMMaTK okpemi no-
caam abo 3aMmaTmncA NeBHOM TPYA0BOO AIANbHICTIO, AKLLO BOHA NOB’A3aHa
3 HaNeXHICTIO 4O rpomagAaHcTBa YKpaiHu. Hanpuknag, 3rigHo 3i cTaTTeto
127 KoHcTuTyuii YkpaiHu, cyaaeto Moxke ByTu TinbKM rpoMaaaHnH YKpaiHm,
aHaNOriYHy BUMOTY MICTUTb | cTaTTA 27 3aKOHY «[1po NpOoKypaTypy» LWOAO
nocazn NpoKypopa TOoLLO.

Ha cyKynHicTb npaB Ta 060B’A3KIB iHO3eMLB BN/MBAE | TOM baKT, Ao
AKOI KaTeropii BOHM HasiexaTb. Tak, 3aKOHOAaBCTBO YKPaiHW PO3Pi3HAE TaKi
KaTeropii iHo3emLiB: AKi iMmirpyBanun B YKpaiHy Ha NOCTiMHE NPOXMBAHHS,;
AKI TUMYaACOBO NMPOXKMBaLOTb B YKpaiHi (HanpuKknag npaLooTs Ha YMOBaXx
KOHTPaKTY); AKi npuixann B YKpaiHy Ha TMMdYacoBe nepebyBaHHsA (Biano-
YMHOK, HayKoBa [ifNIbHICTb); HeaeraabHUX MirpaHTiB Towo. Halibinbwmnm
0bcAromM npaBs cepen, HUX KOPUCTYETbCS Neplla KaTeropis iHo3emLiB — Ti,
LLLO MOCTIMHO NPOXKMBaOTb B YKpaiHi. Tak, 3rifgHo 3i cTatTeto 4 3aKkoHy Ykpai-
HK «[1pO BULLLY OCBITY», iHO3eMLi 1 ocobu 6e3 rpomaaAaHCTBa, AKi MOCTIMHO
NPOXKMBaAOTb B YKpaiHi, 0cobM, AKMX BU3HAHO BiKEHUAMMK, Ta 0COOM, AKi
noTpebytoTb A043aTKOBOrO 3aX1CTY, MatoTb MPaBO Ha 3400yTTA BULLOI OCBI-
TW HapiBHi 3 rpomaaaHamm YkpaiHu. Yci iHWwi iHo3emui 1 ocobu 6e3 rpoma-
[AHCTBA MOXKYTb 3400yBaTh BULLY OCBITY KOWTOM Gi3UYHUX (OPUANYHMX)
0cib, AKLLO iHWe He nepebadyeHo MiKHAPOAHWUMM A0roBOPaMM YKpaiHu,
3roZly Ha 060B’A3K0OBICTb AIKMX HaAala BepxosHa Paga YKkpaiHu, 3akoHO4aB-
CcTBOM ab0 yroziamm mixk 3akagamm BULLOT OCBITU NPO MiXKHAPOAHY aKaje-
MiYHY MOBINIbHICTb. IHO3EMLL TaKOX 0BMEXKeHi y NpaBsi BNACHOCTI Ha 3emJii
CiZIbCbKOrOCNOAAPChKOro MPU3HAYEHHSA.

LLloao BMKOHAHHA 060B’A3KIB, TO HA IHO3EMLLIB MOLIMPIOOTHLCA Ti K Cami
060B’sA3KM, WO 1 Ha rpoMaaaH YKpaiHM, OKpim 3axMCTy BiTuM3HM 11 BIMCbKO-
BOro o6oB’A3Ky. Y pasi 34iCHEeHHA NMPOTUNPABHOI MOBEAIHKM iHO3eML
HeCyTb TaKy CaMy HPUANYHY BiANOBIAANBHICTb 33 HOPMaMM YKPATHCbKOTO
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3aKOHO/ABCTBA, AK i rpomaasaHu Ykpainu. o Toro X A0 HUX MOXKYTb OyTH
3aCTOCOBaHI M A0AATKOBI CaHKLIi: BMAAYa iIHO3EMHIM AeprKaBi, Nnepedava
09 BiabyBaHHA NOKapaHHs, MPUMYCOBE BUABOPEHHS.

3.8.2. 3acaau KOHCTUTYLiNHOrO cTaTycy b6iXKeHuiB

MpaBoBUI CTATyC DiKEHLIB PErytO0Tb HOPMU MiXKHAPOAHOIO 1 Hallio-
Ha/IbHOTO NpaBa. MoHATTA «bixeHUi» Bneple 3'ABUI0CSA B Mi*KHapOAHOMY
npa.i nig yac [pyroi cBiTOBOI BiHW. YHACNiAOK MacoBOro nepemileHHs
ocib yepes nepecsigyBaHHA 3 PErioHiB MOCTIMHOMO MPOXMBAHHA B iHLLI
Micug, BMHMKAA noTpeba cneujanbHOro NPaBoOBOro PeryatoBaHHA cTaTycy
HiXKeHUiB Ta BUMYLIEHUX nepeceneHLiB. OCHOBHMM MiXKHapPOAHUM aKTOM,
LLLO PEeryJitoe CcTaTyc DixkeHLiB € *KeHeBCbKa KOHBEHLA MPOo CTaTyC HixkeHLiB
(1951) Ta MpoTokon woao cratycy bixeHuis (1967), aki YkpaiHa paTudi-
KyBana 2002 poky. KOHBEHLsi MICTUTb Take BM3HAYEHHA MOHATTA «bixeH-
ua» — ue byab-aka ocoba, Wo Yepes ob6rpyHTOBAHI NOOOIOBAHHA CTATK
KEepPTBOO NepecniayBaHb 3@ 03HAKOK PACOBOI HA/IEXKHOCTI, penirii, rpoma-
OAHCTBA, HAaIEXHOCTI 4,0 NEBHOT COLLIabHOT FPpYNy UM NONITUYHUX NOTNALIB
nepebyBae 3a MeXamu KPaiHM CBOEI HaLLIOHA/IbHOT HAa1IeXKHOCTI | He B 3MO03i
KOPWUCTYBATMCA 3aXMCTOM L€l KpaiHM abo He xoue KOPUCTYBaTUCA TaKMM
3aXMCTOM BHACNIAOK TakMx NobotoBaHb; abo, He Mato4m BU3HAYEHOTO rpo-
MaZIAHCTBa 1 nepebyBatoum 3a MeXamMu KpaiHM CBOTO KOJIMLWHBLOIO MicCLA
NPOXMBaAHHA B pe3yNbTaTi TaKMUX MO, HE MOXKE UM HE XO4e NOBEPHYTUCA
[0 Hei yepes Taki NoboBaHHA. Cxoxe BU3HAYeHHs MiCTUTb | 3aKoH YKpai-
HW «[po BixeHLiB Ta 0ocib, AKi NoTpebyoTb A40AAaTKOBOIO abo TMMYACOBOrO
3axucTy» Big 8 amnHAa 2011 poKy, WO € OCHOBHUM HOPMATUBHO-NPABOBUM
AKTOM, AKMI PEryJtoe CTaTyC DiXKeHLIB Ha HALiOHA/IbHOMY PiBHIi, MOPSAO0K
Moro HagaHHA, BTpaT i no3basneHHA. OKpim BixKeHLiB, 3aKOH TaKOX pPO3-
Pi3HAE 0OCib, WO NOoTPebyoTb A4043aTKOBOrO 3aXMCTY 1 OCID, WO NoTpedyoTs
TMMYaCOBOrO 3axucTy. Lle ocobu, saki He € BieHUAMM B PO3YMiHHI HeHe-
BCbKOI KOHBeHLi Ta MpoToKoay WoA0 cTaTycy bixkeHLuiB, npoTe notpeby-
tOTb 3aXMUCTY BiAMNOBIAHO A0 BHYTPILWHbOrO 3aKOHO4ABCTBA.

3a 3ara/ibHUM NpaBUAOM DiKeHLj, AK 1 iIHO3eMLi Ta anaTpuam, KOPUCTY-
IOTbCA TUMM K NMpaBamm i cBOOOAAMM, a TAKOXK MatoTb Taki cami 0boB’A3-
KW, WO M BIACHi rpomaasHn. Ane, okpim yHiBepcaibHUX NPaB, LLLO BACTMBI
KOXKHIN JIoAMHI, BiXKeHLj KOPUCTYIOTbCA NpaBaMmn M NpuBineamMn, BNacTm-
BUMMW NMLLE TM, AKUMM BOHM BONOAIKOTb HA NiACTaBi HAaLIOHANbHOIO 3aKo-
HOAABCTBA, YHIBEPCANbHUX | perioHasbHMX MiXKHAPOAHWX Yrof, Wo pery-
JIOIOTb NMPaBOBUIM cTaTyC DiXKeHUiB. |HLWIi KaTeropii HaceneHHs He MaloTb
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TaKWX NpPaB, OCKiIbKK He € BixkeHUamKU. Kpim Toro, y cuTyalisx 36poiHmx
KOH®NIKTIB NpaBa biXKeHLiB [10/4aTKOBO 3axMLLA0Tb HOPMAMKU MiXKHaPOA-
HOro rymaHitapHoro npasa. OTXXe, NpaBOBe CTaHOBMLUIE DiKEHLiB Mae
NeBHi 0COBAMBOCTI, AKIi BUOKPEMIOIOTb IX B OKpeMy rpyny 3i cneundiyHnm
MPaBOBWM CTaTyCOM.

bikeHeUb Mae NpaBoO Ha NPUTYAOK. 3rigHO 3i cTaTTeto 26 KoHCTUTYLIT
YKpaiHun: «lHozemuam Ta ocobam He3 rpomaZaHCTBa MoKe ByTW HagaHo
NPUTYNOK Yy NOPAAKY, BCTAHOBAEHOMY 3aKOHOM». [1iACTaBW HafaHHA Npu-
TY/IKYy BM3Ha4aloTb Hacamnepes y HalioHaibHOMY MpaBi, afe AeprKaBa, 3a
HaABHOCTI LUMX MiACTaB, MOXE He 3340BO/IbHUTM KJAOMOTaHHA MOLYKyBaya
NPUTYAKY. TOMY NPaBO NPUTYAKY — Lie NPaBo iHo3emuAa abo ocobu 6e3 rpo-
MaAAHCTBA 3BEPHYTMCA 40 AePKaBW 33 HAZAHHAM NPUTY/IKY | MOXK/IUBICTb,
y pasi HaZaHHA NPUTYIKY, KOPUCTYBATUCA HUM. 3 iHWOro 6OKy, Le nNpaso
[epaBW Ha BNACHUIM po3cyd HafasaTy abo He HafasaTu NPUTYNOK. Ha-
[aBLWW NPUTYNOK, AeprKaBa bepe Ha cebe 3060B’A3aHHA rapaHTyBaTh He3-
NeKy BiANOBiAHIM 0cobi, TOBTO He BMAABATK M He BUCMAATK Ti B KpaiHy, Ae
il MOXKYTb NepecnigysaT, Ta 3abe3nevyBaTtu il OCHOBHI NpaBa, BU3HaHI Ha-
LiOHANbHUM | MiXKHAapOAHMM NPaBOM. Y MiXXHAapOAHOMY NpaBi BU3HAYEHO
3aCTEPEXKEeHHA WOoA0 HaJaHHA NPUTYAKY. TaK, MPUTYNOK He HaZatoTb OCO-
6am, AKi BYNHWUAM 3104YUHM MPOTU MUPY, BOEHHI 3104MHM, @ TAKOXK 3/104NHM
NPOTM NtOACTBA. TaKOX MPUTYIOK He HaZatoTb 0cobam, AKMX CTOCYHOTbCA
[OroBOPU Mpo BUAAYY (eKCTpaaumLito) 0OBUHYBAYEHMX i 3acyarKeHMx abo
BMAAYY AKMX NepenbaveHo HaraToCTOPOHHIMM Aorosopamm Npo 6opoTbby
3 OKPEMUMM BUAAMM 3/104MHIB.

OTpuMaBLuK cTaTyc bixkeHUA, 0ocoba BBAXKAETLCA TAKOK, AKA MOCTIMHO
NPOXMBAE B YKpaiHi. Kpim Toro, BignosigHo 40 KoHBeHLii OOH npo craTyc
HirkeHUiB, y AepKaBi NnepebyBaHHA BiKeHLO NOBUHHI 060B’A3KOBO HaAa-
BaTW Miclle poboTH i AKWO AeprKaBa He B 3M03i 3abe3neYymTn Lie, TO BOHA
NOBMHHA B3ATW BiXKeHLA Ha yTpUMaHHA. Tak, BianoBiaHO A0 3akoHy YKpai-
HW «[po BixeHLiB Ta 0cib, AKi NoTpebyoTb 40AATKOBOIO abo TMMYACOBOrO
3axucTy» 0coba, AKy BM3HaAHO bixxeHuem abo ocoboto, aka notpebye A0-
[ATKOBOrO 3aXMCTY, MA€E NPaBO Ha OAEPXHKAHHA rPOLIOBOI AOMOMOrU, NeH-
cii Ta iHWKWX BMAiB coLiaNbHOTO 3abe3neyeHHs B NOpAAKY, BM3HAYEHOMY
3aKOHOZABCTBOM YKpaiHW; Ha KOPUCTYBAHHA KWUTIOM, HALAaHWUM Y MiCL
npoxuBaHHA. OTXKe, HafaHHA cTaTycy DiKeHUA 3060B'A3ye AeprKaBy, AKa
HaZlana im 3axmCT, CTBOPUTM YMOBM HOPMaA/IbHOTO nepebyBaHHA BixKeHLiB
Y KpaiHi-NpuTyKy.
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3.8.3. 3acaau KOHCTUTYLNHOIO CTAaTyCy BHYTPILWHbO NepemilleHUxX

oci6

Mpobnema BHYTPIWHLO NepemilleHmx ocib (aani BMO) HMHI y cBiTi ayxKe
NOLMpeHa Yepes HM3KY NPUYMH: 3POCTaHHA perioHaNbHMUX 30 PONHUX KOH-
bNiKTIB, @HTPONOTEHHMX, NPUPOAHMX M IHWNX KaTacTPod TOLLO, YHACAIA0K
4Oro /OAM 4acTO 3MYLUEHI 3a/1MLWaTK MiCLLA CBOrO NOCTIMHOTO MPOXKMBaH-
HA, MIrpytoun BcepeamHi KpaiHu.

BMO A0CKUTb YaCTO ONMHAIOTLCA B AMCKPUMIHALLIMHILLOMY CTaHOBMLLL,
AKWO NOPIBHATU 3 BiXKEHUAMM Yepe3 BpaK HaNeKHUX MexaHi3miB rapaH-
TyBaHHA IXHiX nNpaB. TPaAMLiMHO B MiKHapoaHOMY MnpaBi Oinblie yBaru
npuainanu npasam bGixeHuis. AK Mwnoca Buule, NPUAHATO KOHBEHLKO
OOH npo cTaTyc 6ixkeHujis Ta npn OOH cTBOpEHO YnpasniHHA BepxoBHO-
ro komicapa OOH y cnpaBax 6iXeHLjiB, WO 3alMMaETbCA 3aXMCTOM i nid-
TPUMKOIO BiXKeHLB.

Y coepi 3axmcty npas BINO BignoBiAHUX Mi*KHAaPOAHWUX aKTIB Hemae. B
OOH cTtBOpPEHO Nnwe nocaay lMpeacrtaBHMKA [eHepPanbHOro CekpeTapa 3
nuTaHb BMNO Ta 3a Moro cnpuaHHa 1998 poky byno po3pobaeHo KepiBHi
NPUHLUMMN 3 MMTaHb BHYTPIWHbOrO nepemilleHHA. OaHak 3a3HaveHi Kepis-
Hi MPUHLMMNKW HE MAtOTb IOPUANYHOI CUAN, @ MIdKHAPOAHWX YroA Y Ui chepi
TaK i He Byno yxBaneHo, WO Hapasi € NPOrajMHO B MiXKHAapPOAHOMY Mpas.i
M NOPOAXKYE CKNaAHOLLI B 3axmMcTi npas BMO.

Hemae 11 yHiBEpCanbHOro OPUAMYHOTO BU3HAYEHHA BHYTPIWHbLO Nepe-
MilleHnx ocib. [lo Toro X y KepiBHMX NpUHLMMIAX 3 NUTAHb BHYTPIWHbOMO
nepemilleHHA NAeTbCA, WO «BHYTPILHbO NepemileHMM ocobamm BBaXKa-
toTbcA 0cobu abo rpynu ocib, Aki 6y 3mylleHi NOKMHYTKU CBOT BYANHKM
abo MmicuA NOCTIMHOro NPOXMBaHHA, 30KpemMa B pe3ynbTaTi abo 3 MeToto
YHUKHEHHA HacniakiB 30poiHOro KOHGAIKTY, CUTyaL,i 3araibHOro Hacu/b-
CTBa, NOPYLIEHb NPaB NtOAMHU, CTUXIMHUX ab0 aHTPOMNOrEeHHUX AKX, | AKi He
NepeTHYNIN MisKHAPOAHO BU3HAHWIA AepXaBHMIN KOPAoH» . 3Baxaloun Ha
BM3HAYEHHA, MOXHa BMOKPEMMUTM ABI roN0BHI 03HaKM BI1O, akKi BigpisHA-
tOTb iX Bif, BiXKeHL,iB: BHYTPILIWHE NepemilleHHA BcepeamnHi KpaiHu Ta BUMY-
LWeHICTb NepeceneHHs.

MoumHatoum 3 2014 pokKy, YKkpaiHa 3iTKHynaca 3 Npobaemoto BHYTpilLL-
HbOrO NepeceneHHs ocib, Lo CNPUYNHKUAG arpecia Pocii Ta TMMYacoBa OKy-
nauia Teputopit APK, [loHewupbKoi Ta /lyraHcbKoi obaacTei, xo4a He MOXKHa
CKa3aTtu, Wwo BIMO — ue HoBe ABULLE 414 Hel. YNeplue macoBe nepeceseHHA

KepiBHi NPMHLMNK 3 NUTaHb BHYTPILWHbOTO NepemitteHHs (1998). URL: https://www.ohchr.org/Documents/
Issues/-IDPersons/GPUkrainian.pdf (gata 3sepHeHHa: 20.10.2020.).
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Biabynocsa yHacniaok asapii Ha YopHobunbcbKin AEC i yTBOPEHHAM Tam
30HM Biavy»KeHHs. Hapasi B YKpaiHi HanidytoTe 6113bKO 1,5 MAH BHYTPILLHIX
nepeceneHuiB, AKI 4OCUTb YaCcTO 3a3HatOTb AMCKPMMIHALIT, AKLLO NOPIBHA-
TU 3 IHWMMK KUTenamm YKpaitu. Tonpun No3UTUBHI 3pyLLIEHHS B LK chepi:
yXBaneHHA 3akoHy YKpaiHu «[po 3abe3nedyeHHa npas i cBOOOA BHYTPILL-
HbO nepemiuleHnx ocib» Bia 20 KoBTHA 2014 POKY M HU3KM iHLLMX 3aKOHO-
[ABUYMX aKTiB, LLLO 3aKpinAooTh NpaBa 1 ceoboam BMO, ronoBHUMM iXHIMM
npobaemamm B YKpaiHi BCe Lie AMLWAOTLCA NUTAaHHA, NOB’A3aHI 3 Npunu-
HeHHAM abo BiAMOBOIO B HapaxyBaHHI COLiabHUX BUMNAAT, NpoLeaypamm
nepiognyHol igeHTUdIKaLii, 3 nacnopT13allieto, BiAHOBAEHHAM [OKYMEH-
TiB, OTpMMaHHAM aoBiaKkM BIMO, cybeumain, peanisauieto npasa ronocy. Cep-
MO3HUMMK BUKAMKaMu anda BMO € nuTaHHA NpaueBaallTyBaHHA 1 NOLWYKY
®utna Towo. Lli o6cTaBMHM HEraTMBHO BMMBAOTbL Ha MPABOBMIA CTaTyC
BMO 11 ycknaaHtotoTb peanisaujio npae 6araTbox KOHCTUTYLLIMHMX NpPaB.

Y YacTuHi nepuwin cTatTi 1 3akoHy YKkpaiHu «Mpo 3abesnedyeHHA Npas i
cBobop, BHYTPIWHLO NepemilteHmx ocib» Bia 20 »oBTHA 2014 poky BHY-
TPiWHbO NepemiweHUMM ocobamm BM3HAIOTL «TPOMaAAH YKpaiHK, iHO-
3emuiB abo ocib 6e3 rpomaaaHCcTBa, AKi NepebyBatoTb Ha TepuTopii Ykpa-
THM Ha 3aKOHHWX MiACTaBax Ta MalOTb MPaBO Ha NOCTIMHE MPOXWBAHHA B
YKpaiHi, AKMX 3MYCMAN 3aAMWNTM 360 NOKMHYTU CBOE MiCLLE MPOXKUBAHHA Y
pe3ynbTaTi abo 3 METOH YHUKHEHHSA HeraTUBHMX HACAIAKIB 36POMHOr0 KOH-
bAiKTY, TMMYACOBOI OKynali, NOBCOAHMX NPOABIB HACUNBCTBA, NOPYLIEHb
npaB MOAMHM Ta HaA3BUYANHWX CUTYyaLiM NPUPOAHOIO YM TEXHOTEHHOrO
xapaktepy»’. TobTo Bu3Ha4eHHs BIMNO B Ha3BaHOMY 3aKOHi 40BO/I 6/M3bKe
33 3MiCTOM 3 1Or0 BU3HAYEHHAM Y 3raflaHnx KepiBHMX MpUHLMMAAxX 3 MUTaHb
BHYTPIWHbOIO NepemilleHHA.

3a3HaYeHMUI 3aKOH HUHI € OCHOBHMM HOPMATUBHUM aKTOM rapaHTyBaH-
HA npas BIMO. Moro yxsanunu, wob cTBOPUTY ONTUMabHI yMOBM afanTaui
BMO Ha HOBMX MicLAX M OTPMMATK BiANOBIAHE colianbHe 3abe3neyeHHs:
HaJaHHsA 6e30M1aTHOro TMMYaCoBOTO NPOXKMBAHHS (32 YMOBM OMAaTH 0CO-
6010 BapTOCTi KOMYHabHUX NOC/YT) MPOTATOM LIECTM MICALIB i3 Yacy B3AT-
TA Ha 0b6nik BMO; cnpuaHHA y NpaueBnallTyBaHHi; 3006yTTi OCBiTU; NpaBo
Ha 6e3KOLWTOBHMIM Npoi3a 414 406POBIILHOIO NOBEPHEHHS A0 CBOro Mo-
KMHYTOro NOCTIMHOIO MiClA NPOXKMBAHHA B YCiX BUaX rPOMaACbKOro TpaH-
CNopTy B pPa3i 3HMKHEHHA 0OCTAaBMH, LLO CMPUYNHUAN TaKe NepemilleHHs;
OTPUMaHHA r'yMaHiTapHOI Ta baarofiiHoi AonomMoru (YacTuHa neplua cTaTTi
9 3aKoHy) ToLLO.

.

3akoH YkpaiHu «[po 3abe3neyeHHa npas i cBo60A BHYTPILLHLO NepemilieHnx oci6» Big 20.10.2014.
URL: https://zakon.rada.gov.ua/laws/show/1706-18#Text (aata 38epeHHHs: 20.10.2020.).
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O4HMM 3 AUCKPUMMIHALIMHNX NMONOMEHb YKPAiHCbKOrO 3aKOHOAABCTBA
6yno nosbasneHHsa BMO npasa 6path yyacTb y micueBux Bubopax, a nif,
Yac BnbopiB 40 BPY BOHM MOMM ronocyBat Auwe 3a NapTiiHUIA CUCOK,
ToAj AK iHWI rpomMaaHn YKpaiHM Manu ABa rofocu Ta APYrnin ro10C MOTIN
BiA4AaTV 33 KaHAMAATA, AKMIA BUCYBABCA 38 MaXKOPUTapHO BMHBOPYOLO cUC-
Temoto. HuHi, 3rigHo 3 HoBMM Bubopumm Kogekcom 2019 poky, 3anpoBsa-
[XKEHO NPOoNopLiiHy BUOOpYY cncTemy nif vac BMbopis A0 BPY Ta BHeceHo
3MiHW 00 3aKoHy «[pOo AeprKaBHUIA PEECTP BMOOPLIBY», 3rigHO 3 AKMMMY,
3a 3BepHEHHAM BMBOpPLUA OpraH BeAeHHA PEECTPY MOXKE BU3HAUMUTM iHLWY
BMHOpPYY aapecy BnMbopLA, aHiXK BKa3aHy BiANOBIAHO A0 3aPEECTPOBAHOMO
MicUA NPOXKMBaHHA. PaHiwe rpomaZaHn MOMIM roN0CyBaTK AnLle 3a Mic-
Lem peecTpalii. Tak BMO oTpumanun AocTyn Ao peanisauii Bubopunx npas
Ha BCix TMnax BMOOpIB (3aranbHOAEPKABHMX | MicLeBuMX). MpoTe umMmKn no-
3UTUBHMMM 3MiHAMK Npobaemn AMcKpmmiHauii BMO B YkpaiHi He Buyepna-
HO, WO NoTPebye NOCUNEHHSA yBarK AePKaBU 0 HUX.
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Pozaia 4.
KoHcTHTYLIFHI 3acaaH AeMOoKparii
Ta A€MOKPAaTHYHHX IHCTHTYTIB

4.1. fleMOKparTia B KOHCTHTYUWiHHIHA
napaaurmi XXI croaiTtTa

4.1.1. flemokKparia: ictopin i cboroaeHHsA

Jemokpartia (Big, cTaporpel. dnuokpartia — «Bnaga Hapoay», «Hapo-
[IONPaBCTBO») — OAHA 3 HaWAaBHIWMX GOPM opraHisauii cycninbHO-Noi-
TUYHOIO KUTTA Ta HaMBaXKAMBIWMX LIHHOCTEN KOHCTUTYLiOHaNi3my. 3a-
POAMBLUMCL Ha MalaaHax CTapoaaBHbOI [pelii, BOHa, AK i BinblWiCTb MOro
LiHHOCTEM, NPOoMLLIAa CKNAAHUI | CynepeynmBmMiA LINAX CBOrO PO3BMUTKY. AK
MeTOZ, YNpaBiHHA AepXaBoK, NPUHUMN OpraHi3auil BCiX 1i NOAITUYHMX
IHCTUTYTIB, AEMOKPATItO HEe 3aBXAMN CNPUMMANM AK aKCOMOMYHO 3HaYYyLLY
KOHCTPYKLUito. JloCcWMTb Npuragaty apicToTeniBcbKy Knacudikaujio dopm
NpPaB/iHHA Ta MOro CTaBAeHHA A0 AeMOKpaTii: NopiBHIOYM AeMOKPaTIto
3 iHWot GopMmoto NpaBaiHHA BiNbWOCTI — NONITIEK, BiH BBaXKaB BAANMM
BapiaHTOM OCTaHHIO, Ae MNocaau PO3NOAINAITL Cepes, 3aMOXHUX rpo-
MaZifiH 3a ixHiMKM 3acnyramu’. Lia Teopis mana Haykose migrpyHTA, Bigno-
BIAHO [0 AKOro AeMOKpaTia LOCUTb JIErKO MOXKe NepeTBOPUTUCA Ha TU-
paHito 6inbwocTi™.

TaKo) BapTi yBarn €TMMOOTIYHI KOHOTALIT «4eMOKpPaTii»: «KpaToc»
CTapOrpeLbKod MOBOK O3HaYaB HACW/bHWLbKY B3y, Ha NpoTuBary
«apxe» — NeriTMMHOMY aBTOpUTETY. Y NiTepaTypi NPONOHYOTb AB8i MPUYNHMN
BMKOPUCTAHHA NepLloi KaTeropii Woa0 O3Ha4YeHHA B1agmM Hapoay. [o-nep-
e, Le CXMAbHICTb HAaTOBMY, 3 AKMM acoLLitoBaBCA NPOCTMIA HAPOA, Y Ti Yacu,
00 HaCUNNA 33 BJIAAHOIO AOMIHYBaAHHA. IHWa NpuynHa, TpMBiaabHa: Ha Yac
3aMno4YaTKyBaHHA TEPMIHOMOMYHOIO AMCKYPCY «AEeMOKpaTia — MOHapxia —
onirapxis» B adiHCbKIN TepMiHONOTIT BXKe DYB CXOXKMIA TEPMIH — «AeMapx»
(noxiaHWK BiA, HHOTO «AEMapXif») — YUMHOBHUK, SIKUA KepyBaB OKPYrom
(«gemom»), i HacmpaBAi XxapakTepusysas Bnady Hag Hapogom™ .

ApuctoTenb. ApuHckas noamtus. URL: http://ancientrome.ru/antlitr/t.htm?a=1443001000 (aata 38ep-
HeHHA: 24.04.2021).

MnatoH. locyaapcTBo. Teopus 2ocydapcmea u npasa: xpectomatusa: B 2 T. M.: HOpuctb, 2001. T. 1.
C.520-521.

MaryH A. lemokpatus, unu [lemoH v reremoH. CM6.: EBponeiickuit ynusepcutet 8 CM6, 2016. C. 64.
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[0 TOro »K AeMOKPaTUYHUM BBaKaIM NPAMUA MeTOL, PO3B’A3aHHA NK-
TaHb AeprKaBHOTO ynpasaiHHA. CepeHbOBIYYA BUOKPEMMIO 1 MOCTaBMIO
Ha nepLUMit NiaH NPeacTaBHULIbKI GopmuM AemoKpaTii. BogHo4ac HapoaHe
NpeacTaBHMLTBO BCE-TaKM Maso B aHTUYHI YacK xo4a 1 cneumndivHe, oa-
HaK CBOE yHiKanbHe 3HaveHHA. Imnepatopmn CBALeHOI PUMCBKOI imnepii
CTBOPIOBA/IM OPraHW NPeacTaBHULTBA He TiIbKM ANA KOHCY/bTaLin, ane i
[NA CTBOPEHHA OMOpW Ha Hapog, y 6opoTbbi i3 BceBnaaaam Lepksn. Tak
Ha nepwomy eTani HOMiHasbHe HapoaoBnaAnA OynNo OCHOBOW AeriTh-
MaLii moHapxii™.

Enoxa lMpocBiTHMLTBA MNOKasana HOBI CTOPOHW AEeMOKpaTil 3 nornaay
BM3HAYeHHA HOCIA BNaAM 33 AEMOKPATUYHOIO pexxMmy i Lie Binblle «pos-
ninvnax» oro besnocepeaHi Ta NpeacTaBHULBKI dopmu, 3pobmBLLM iX Ha
PiBHI HAYKOBOI AMCKYCIi, Ta B OKPEMMX BUNAAKAX, HA PIBHI NePLUMX KOHCTU-
TYLIMHWUX aKTiB MaliyKe AMXOTOMIYHMMK. TyT MAEMO B3ATK 3@ OCHOBY MOPIB-
HAHHA ABOX OCepeaKiB TOro4acHoi AemokpaTii — ®PpaHujto Ta CLUA.

Y ®paHLii BU3HaYanbHWI BNAMB Masno BYeHHA H.-K. Pycco npo Heno-
[OiNbHICTb | HEBiAYYXKYBAHICTb CYBEPEHITeTY HapoAy, FO/IOBHUI MoOCTyaaT
Teopil AKOro NOAATaB y TOMY, LLO «CYBEPEHITET, AKUI € Ti/IbKMU 3/iMCHEH-
HSAM 3ara/ibHOT BOJl, HE MOXHa HIKOMM Biuy»KyBaTW, i CyBEpPEH, AKUI € Hi-
YUM IHLLIMM, AK KONEKTUBHOK ICTOTO, MOXe MPeACTaBAATH Ti/IbKM CaMoro
cebe...». «Toaj, Konn 3’ABASETLCA rocnoaap, — Hemae bifnblie cyBepeHa; i
BIiATOAI MOMITUYHMI MEXaHI3M 3HULLEHO...» ", ®paHLy3bKi OCAIAHMKM Ne-
PEKOHYHOTb, WO came noraamn Pycco narnm B ocHOBY KoHCTUTyuii PpaHuii
1793 poky, y cTaTTi 25 Kol (MaeTbes Npo cTaTTio i3 Jeknapalii npas noam-
HW 1 TPOMAZAHMHA, AKOK PO3MOYMHAETLCS KOHCTUTYLA) YiTKO PO3KPMTO
3MICT UbOro NpuHUMny: «CyBepeHiTeT rPYHTYETLCA B HAPOA); BiH €EANHUNA,
HEMOAINIbHUIA, TaKMIA, L0 HE Ma€E AABHOCTI, | € HeBigUy<yBaHMM» ™™

MosiBa TaKoi KOHCTUTYLiIMHOT Teopii Mana AeKinbKa HacnigKie: no-nep-
We, TaKUI CyBEPEHHWI Hapo/ HIKOIM He 3MOKe NepeTBOPUTMCA Ha TUPa-
HiYHY B/1adly, @ OTXe — He NOoTPIbHO BM3HAYaTK MeXi Moro Bnagu. Le 4itko
cbopmynboBaHo B cTaTTi 28 KoHcTuTyLii 1793 poKy, 3rigHO 3 AKOK «Ha-
pog 3aBxamn 30epirae 3a coboto NPaBo nepernsay, NepeTBOPeHHA M 3MiHM
CBOEI KOHCTUTYLiT». «*oaHe NOKONIHHA HEe MOXe NiANOPALKYBATM CBOIM
3aKOHaM MOKOAIHHA ManbyTHI» (LA AOKTPMHA Ma€E CBOE AaNEKOCANKHE Mali-

AHkepcmuT @. P. MonuTuyeckas penpeseHtaumsa. M.: Mspatenbctso BLU3, 2012. C. 137.

MaryH A. lemokpatua, nam lemoH v reremoH. C. 83-84.

Pycco X.-}K. 06 obLwecTBEHHOM OrOBOPE, UAN MPUHLMMBI NOAUTUYECKOTO NpaBa. Teopus 2ocydapcmea
u npaea: xpectomatma: B 2 1. C. 535.

KoHcTutyumus ®paHumu. URL: http://www.hist.msu.ru/ER/Etext/cnst1793.htm (aaTa 3BepHeHHn:
24.04.2021).

e
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ByTHE, NPO WO UTUMeTbea Aani). Mo-apyre, Ans Takoi GopmmM cyBepeHiTe-
Ty Tpeba OAHOCTAMHICTb Nif Yac yxBafeHHA pileHb. Mo-TpeTe, nporono-
LWeHHA HapPOAHOrO CyBePEHITETY CAPUYMHNIO NPOrOAOLWEHHA 3ara/lbHOro
BMHOPYOro Npaga, i HapewTi, No-4eTBepPTE, AOKTPMHA HAPOAHOIO CyBepe-
HITETY B TAaKOMY BapiaHTi 3acBig4naa CBOK HECYMICHICTb i3 MOHAPXiYHO
bopmoto npasniHHA",

Mo iHWWA BiK ATNIAaHTUKM MM MOMKEMO CMOCTEpPIraT NPOTUNEKHE CTaB-
NeHHs Ao npamoi (adiHcbKoi) aAemoKpaTii. 3aranom, came amepuKaHCbKa
NpaBOBa TPaAMLiA NPOAEMOHCTPYBaNA MaMKe NPOTUIEKHE CTaBNEHHA 40
[0BONI BN3bKMX KOHLENTIB — AeMOoKpaTii Ta pecnybnikn. PecnybnikaHizm
i AeMOKpaTia AK ABi 3acaiM KOHCTUTYLLIMHOrO YyCTPOK Masn Pi3Hi KOHOTa-
uii Ha etani cteopeHHA CLUA: nig, AeMOKpaTIErD PO3YMINIM KnacuvHe npa-
Me ynpaBAiHHA cNpaBammM HApOAOM Yepes pedepeHaym 1 iHiuiaTuBK, Toai
AK pecnybnikaHcbKe NpaBfiHHA Nepenbavae «aeneryBaHHs BCi€i NOBHOTH
BNAAM HAPOAHWM NPEACTAaBHUKAMY .

O4eBUAHO, TYT MO3HAYMBCA BMNANB KOHCTUTYLIMHOIO YCTPOKO MaTePUKO-
BOT AHTAii, OAHWM i3 KNOYOBMX NMPUHLMMNIB AKOTO € NapJaMeHTCbKUI cyBe-
PEHITeT, BiAN0OBiAHO A0 AKOro «BMbopeLb MaB AnLLe OA4HEe NPaBo —obupaTn
YyNeHiB NapnameHTy». Lle, cBO€to Yeproto, o3Hayano, o «smnbopLi He be-
PYTb }OAHOT 3aKOHHOI y4acTi B CNpaBi iHiLiaTMBK, CaHKLii abo cKacyBaHHA
3aKOHIB, yxBaneHux napnameHTom»”". Mpo ue A0CUTb BYYHO BUCIOBUBCA
.-HK. Pycco: «MeluKaHUj AHMNIT AymatoTb, O BOHM BifbHI. BOHM rnboko
NOMUNAIOTLCA. BOHU BiIbHI TiNbKM B AeHb BUOOPIB YNEHIB NapaameHTy»
[o TOro X, AK 3acBiAYye NoAanblua KOHCTUTYLIMHA NpaKkTUKa Bennkobpum-
TaHii, pedbepeHaymM BCe-TakM Noyanm BMKOPUCTOBYBATKU, NMPOTE Aulle i3
KOHCY/1bTaTMBHOK MiCi€to (HalMNOKa30BilIMIA TyT TaK 3BaHWI Brexit-pede-
peHaym 2016 poky i3 nuTaHHAm «Yu cnig O6’eagHaHoMy KoponiBcTBy Nn-
lwaTmnca YneHom €sponericbkoro Cotosy, UM BapTO BUIATU 3 HHOTO?»).

ba 6inblue, NOBEPTAOUMCH 10 aMEPUKAHCBKMX AEMOKPATUYHMX NpaK-
TUK, MM HE MOXEMO HEe NMOMITUTK NepLlnX NApPOCTKIiB TeOPIl, AKY NOTiM BAa-
noca cucTematunsysati Mosedosi LLymneTtepy B oro enitapHii Teopii ae-
MoKpaTii. MaeTbca Npo iHCTUTYT BUBOPLLMKIB, LLO BUKOPUCTOBYIOTb Mij, vac
BMbopis npesnaeHTa CLUA, aki (BMOoOpK) 3aBAAKM LIbOMY iIHCTUTYTY MatoTb
HEeNpPsMKUI XapakTep.

lyHens M. BeegeHue B nybamyHoe npaso. M.: MUHTPATIK-P, 1995. C. 88-89.

CorpuH B. B. lemokpaTtus B CLLUA. OT KonoHuanbHol apbl go XXI Beka. M.: Uspatenbcteo «Becb Mup»,
2011.C. 62.

[Oaiicu A. OcHoBbI rocyaapcTBeHHOro npasa AHmuKU. M.: Uspanue T-8a U.4. CbiTuHa, 1907. C. 69.
LiuT. 3a: Monutuka. Tonkosbii cnosapb. M.: UHOPA-M, Becb mup, 2001. C. 139.
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BaTbKM-PO3POOHMKM aMePUKAHCLKOT KOHCTUTYLLIT TaK MOACHIOBANW BaXK-
NIMBICTb ABOCTYNEHeBMX BMOOPIB: No-neplle, 3BU4alHMX BMOOPLLIB MOXKHa
NiAKYNUTK (BMKOPUCTOBYIOTb HaBiTb TEPMIH «KOPYMLia»), No-apyre, Ha pi-
LIEHHA BMOOPLLMKIB, SIKi MPOXKMBAIOTb Y Pi3HMX MiCTaxX, MEHLLWI BNINB Ma-
tOTb «MOYYTTA Ta NPUCTPACTI», i, HAPEeLWTi, NO-TPETE, KHEBEAMKA rpyna ocib,
obpaHa cBoiMM CMiBFPOMaAHAMM 3 BE/IMKOI MacK, Halainwe noiHpopmo-
BaHa " BOJIOAIE HANEKHOK MPOHWUKAMBICTIO ANA LbOro CKAAAHOro A0CAi-
KeHHs» ", 1o CyTi, MOKHa roBOPUTM NPO HEAO0BIPY A0 NepeciyHmx Bubop-
LiB, AKIi Yepes YMMaNo NPUYNH, 30KPEMA BiACYTHICTb peanbHOi BAACHOCTI,
He CNPOMOMXKHI 3p0BUTW afeKBaTHUI BUBIp (AK TyT He Npuragatv caoBa
CokpaTa Npo Te, WO He KoXeH Bnbopelb 34aTeH MUCAUTM paLioHaNbHO,
Ta BiHcTOHa Yepumnna — wo Ana Toro, Wob po3vapyBaTmca B AeMOKpaTil
[OCUTb M'ATb XBUWMH MOCNINKYBAaTUCA 3 NPOCTUM BUBOPLEM).

He MeHW UikaBMM € Te, WO cnoyaTky nepenbdavanu, wo sMOBOPLMKM
ro/10CyBaTUMYTb BiZNOBIAHO 40 NePBUHHOrO BMHOPY rpomasaH. OaHaK Ha
NPaKTULI e BUABMIOCA He TaK, HaNnpuKNaa: iHUMAEHT, Wo Tpanueca i3 Bu-
6oplumKom-pecnybikaHuem 3 Texacy Kpicom CynpyHom, SKuit BiaMoBUBCA
ronocysatu 3a JloHanbaa Tpamna Ha Bubopax 2016 poKy, NOKAMKAYMCh
Ha CBOE MPaBO CaMOCTIMHO GOPMYBaTK CBilt BMOIp (OCTaHHE BiH BUTAyMa-
UMB i3 yIKe LMTOBAHOro 68-ro ece «Peaepanicrta»)™.

Xo4a B MexKax KOHCTUTYLiNHOI AoKTpMHM CLUA HMKYeonncaHui iHCTu-
TYT i Hanexas A0 AenibepaTMBHOI AEMOKPaTIl, MU HE MOXKEMO He NoMiYaTh
BiAXi/, BiA eraniTapHoi moaeni AeMoKpaTii Ta cnpuaHHA Yy GopMyBaHHI Takoi
cMCTeMU AeMOoKpaTii, CyTHICTb AKOI, 3a BUCnOBAOBaHHAM M. LLlymneTepa,
noasrana B TOMy, WO «OKpemi (colianbHi CUaM) OTPUMYIOTb NPaBo Ha yxBa-

JIEHHA pilleHb 33 I0NOMOTOH KOHKPETHOT 6opOoTbOM 3a roIoCK Hapoay» .

HeratmBHOI KOHOTALT PO3BUTKY AOKTPUHM AEMOKpaTil 404aNn TOTani-
TapHi KOMYHICTUYHI peXxnmn, AKi Hamaraamca npoaeMOHCTPYBaTU CBOKO
CMPaBXHIO « AEMOKPATUYHICTb» IK NepeBary B/lacHOro naay. laeonoram Ko-
MYHI3MY, AK IM 34aBafI0CA, YAA/0CA 3PO3YMITV CNIPABXKHIO CYyTb AEMOKpaTIl
Ta BIAHOBMUTHU 11 HA AePXaBHOMY PiBHI B ynctomy Burnadi. Ocb WO 3 LbOro
NpWBOAY NUCaB OAMH i3 GyHAATOPIB KOMYHI3MY Bonoanmmp YnbaHos (/le-
HiH): «TiNbKK AMKTaTypa NponeTapiaTy B CTaHi 3BiIbHUTU NOACTBO Bif, rHITY
KaniTany, Big, 6pexHi, danblli, AMuemipcTea bypKyasHoi AeMOoKpaTii, Uil
AeMoKpaTii Ans 6aratyx, CNPOMOXKHA BCTaHOBUTW AeMOKpaTito 414 H6igHumX,

. depepanuct. M.: Mporpecc, 1993. C. 446-450.

" Texas Republican elector say she won’t cast vote for Trump. URL: https://www.foxnews.com/politics/
texas-republican-elector-says-he-wont-cast-vote-for-trump (Last accessed: 20.04.2021).
Tpebin M. M. CouianbHo-noniTMYHI cTyaii. X.: Mpaso, 2017. C. 358-359.
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To6TO 3p0bUTKM Bnara AemoKpaTil AOCTYNHUMKU GAKTUYHO ANS POBITHUKIB
i HaMbBiaHiWMX cenaH, Toai Ak Tenep (HaBiTb i 33 YMOB HalAEMOKPATHUYHI-
woi — byprkyasHoi — pecnybniku) ui 6nara agemokpaTii Hacnpasai HeaoCTyn-
Hi BEMYE3HIN BiNbLWOCTI TPYAALWMXY .

Monpu HeOAHO3HaYHe CTAaBNEHHA B MONITUKYMI, EKCMEPTHOMY Cepeso-
BUWLLI /1 Cepef, rPOMajAH, AKE MOXKHA KOPOTKO OXapaKTepm3yBaTh BiZOMUM
BMCA0BOM B. Yepumnna npo Te, WO «AeMOKpaTia — Le Hauripia dopma
NpaBAiHHA, AKWO He BpaTu A0 yBarM iHLWMX, AKi 3aCTOCOBYBa/M 4Yac Bif,
Yyacy», yce-Taku nicns [pyroi ceiTOBOI BiMHM AeMOKpPaTiA AK NPaBoOBa LiiH-
HICTb NOCTYNoOBO Habyna CBOro yHIBEPCaNbHOIO 3HAYEHHS | BpewTi «BMbO-
pona» cobi micue cepes iHWMX ABOX CTOBMIB Cy4aCHOrO KOHCTUTYLiOHaNi3-
My — BEPXOBEHCTBa MpaBa Ta NpaB JIOANHM.

4.1.2. lemOKparTif AK yHiBepcasbHa LiHHICTb

Y Cratyti OOH 1945 poky 11 3aranbHil geknapalii npas ntoanHn 1948
POKY, Xo4a 1 He 3raaytoTb 6e3nocepeHbO NPO YHiBEPCasbHY 3HAYYLLICTb
AEeMOKpaTU4YHOI GOpMM NpPaBAiHHA, BOAHOYAC BM3HAIOTb AK 3arasibHOOb-
B'A13KOBI i OKpemi enemeHTH. Tak, cTaTTa 21 [leknapalii nporosoLye npaBo
KOXHOro Ha 6e3nocepeHto y4acTb B YNpPaBAiHHI AepKaBHUMM CnpaBamm
abo yepes BiJIbHO 0OPaHNX NPeaCTaBHUKIB.

OaHaK y)e B MiXKHapoAHMX NakTax MpPo rPOMaAAHCbKI Ta MOAITUYHI
npasa i NPo couiaabHi, EKOHOMIYHI Ta KyNbTypHI NpaBa 1966 poky nepea-
HayeHo, Lo «AeprKaBa MOXKe BCTaHOBIOBATY OOMEKEHHSA LMX NPaB... Tilb-
KW Wob cnpuaTn 3aranbHOMy A06p0OYTY AEMOKPATUUYHOIO CyCrnibCTBa»
(cTaTTa 4 NakTy Npo coujianbHi Npasa). OKpiM LbOro, y NepLIoMy i3 Ha3Ba-
HWX NaKTiB BM3HAYEHO TaKi BaXKAMBI e/1eMeHTN AEMOKPATUYHOIO YCTPOL,
AKi nonepeaHbo 3adikcoBaHo B [eknapalii (40 uboro B cTatTi 25 MakTy
BKA3YOTb 0/AATKOBO OCHOBHI NPUHLMNM BMOOPYOro npasa i NpaBo Ha A0-
CTYN A0 AepKaBHOI Cy»KOu).

KomiTeT 3 npaB AtOAMHU (iHCTUTYLIMHWIA NPaBO3axMCHUIA MexaHi3m,
CTBOPEHMI, WOoH rapaHTyBaTh MOMOXKEHHS MaKTiB) Ha niacTasi po3rnaagy
OTPMMaHMX CKapr HampaLtoBaB HW3KY BAaroOMMUX HOPUANYHMUX MO3MLIN, WO
[0MNoMaraloTb NPaBWUIbHO IHTEPNPETYBATU HOPMM LMX MiXKHApOAHO-Npa-
BOBMX AOKYMEHTIB: «[pomagsaHu bepyTb yyacTb besnocepenHbo B ynpas-
NiHHI NyBAIYHMMKM cnpaBamMK, 30KPEMa BOHM yXBasolTb abo 3MiHIOKTb
KOHCTUTYL,O, abo po3B’A3ytoTb NybAiUHI NUTaHHA 3a gonomoroto pede-

JNlenunH B. U. O «aemokpatumn» u auktatype. URL: https://www.marxists.org/russkij/lenin/works/37-2.
htm (aata 3BepHeHHn: 24.04.2021).
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PEHAYMY YW iHLWIOro NPoLEecy ronocyBaHHA». «PopmMamMm yyacTi € TaKOXK
poboTa B acambiesx, WO MatoTb MOBHOBAKEHHA YXBA/OBATM PilLEHHS
WOAO0 MICLUEBUX NUTaHb abo 3 NMUTaHb MUTTEAIANBHOCTI KOHKPETHOI rpo-
Maau i B KOHCYNbTaTUBHUX YPAAOBUX OpraHax... [poMazaHn TakoxK 6epyTb
yyacTb Y BeZleHHi nybaiyHuX cnpas, BNAMBaAOUYM Yepes rpomaachki Aebatu
M pianor 3i cBOiMM NpeacTaBHMKaMM abo Yepes opraHM camoopraHisalii.
Lo yuacTb niaTpMMytoTb Yepes 3abesnedeHHs cBob6oAn BUCIOBAEHHA MNO-
rA4is, 3i6paHb Ta acoujaLin»”.

LUe ogHMm axkepenom po3yMiHHA AeMOKpaTil AK YHIBEpPCabHOMO KOH-
LenTy € CUCTEMA KPUTEPIiiB «HAapOoA0BAaAaA», AKY 3aNpOonoHyBaB cneli-
aNbHUI AONOBIAAY 3ragaHoi Komicii E. A. [laec: rapaHTyBaHHA 3ara/lbHOCTI
NpaBa Ha y4acCTb B pO3pPOBAEHHI 1 yXBa/NEHHI 3aKOHIB, B iXHbOMY 3aCTOCY-
BaHHI Ta BM3HAYeHHI 3arasibHOT NONITUKM; MNiA3BITHICTb TUX, XTO MPaBUT,
TUM, KUM NPaBAATb, WO Nepeabdadvae NOACHEHHA CBOIX i Ta pilleHb; 3mi-
HIOBaAHICTb OCi6, AKi NpPaBAATb; NiA3BITHICTb TUX, XTO NPaBUTb, NPEeACTaB-
HUKAM TUX, KUM NPaBAATb; Ti, XTO NPaBAATb, NOBUHHI ByTn obpaHi npea-
CTaBHMKAMM TUX, KUM MPaBAATb; Ti, XTO NPaBAATb, MatoTb BUNHATM AMLLE B
iHTepecax TUX, KUM BOHW NPaBaaTh .

Mpo 3HaYYLiCTb AEeMOKpaTil NLLIOCA HEOAHOPA30BO 1 B iHWNX BAXKAN-
BMX MiXXHapOAHUX LOKYMeHTax, 30Kkpema JJokymeHTi KoneHrareHCcbKoi Ha-
paan KoHdepeHLuii 3 ntoacekoro sBumipy HECE (1990): «[leprKaBu-y4acHML
BM3HAIOTb, LLO KUTTE3AATHA AEMOKPATIA 3a/1€XKUTb BiJ, HAABHOCTI AK YacCTu-
HW HALLOHANbHOIO XUTTA AIEMOKPATUYHUX LIHHOCTEN | NPaKTUKK, @ TaKOXK
LUMPOKOTO KOJla A€MOKPATUYHUX IHCTUTYTIBY.

OfHak, MabyTb, HaNLiIHHILWE 3HaYeHHSA Nij Yac BU3HAHHA YHIBepCcabHOI
3HAYYLLOCTI AeMOKpaTii Masio yXxBasieHHA B mexax Paam €sponun KoHBeHU,i
NpPO 3axMCT NpaB JOANHM 1 OCHOBOMOJIOXKHMX cBoboa 1950 poky. Came
B Npeambyni KoHBeHL|i MAeTbca Npo «MOOKY Bipy AepKaB-y4acHULb B
Ti OCHOBOMONOXHI cBOOOAM, AIKI CTAHOBAATL NiABa/IMHM CNPaBeaIMBOCTI
M MWPY B YCbOMY CBITi, i AIKi AKHaWAinwe 3abe3nevytoTb, 3 OAHOrO HOKY,
3aBAAKM LI€EBIN NONITUYHIM AEMOKPaTIl, a 3 iHWOoro 60Ky, 3aBAAKM CMi/lb-
HOMY PO3YMIHHIO W A0AEP)KaHHIO MpPaB MOAWHK, BiO, AKMX BOHM 3ase-
)aTb». B ocHOBHOMY TeKcTi KOoHBEHLji Npo AeMOoKpaTito («AemMoKpaTUiHe
CYCMiNbCTBO») 3rafytoTh Y KOHTEKCTI MOMAMBOrO obMexKeHHsA peanisadii
KOHBEHLIMHNX NpaB.

International Covenanton Civil and Political Rights. Cases, Materialsand Commentary. Oxford: Oxford
University Press, 2013. P. 737.

BypomeHckuii M. B. MoanMTryYeckue pexmMmbl rocyAapcTs B MexKAyHapoLHOM npase. (BausaHue mexay-
HapOAHOro Npasa Ha NOANTUYECKME PeXMMBI rocyaapcTs). X.: Mpaso, 1997. C. 135-136.
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KntouoBa xapaKTepUCTMKa TaKOro AeMOKPATUYHOro CycninbcTBa — Ue
noyaToK Aianory BcepeauHi CycninbCTBa 3apajn PO3B’A3aHHA CKAAAHUX
NUTaHb | TePNMMICTb A0 ByAb-AKMX, HABITb APATIBAMBMX iAel Ta NOMALIB.
Tak, y cnpasi «CTaHKOB Ta 06’eiHaHa MaKkeAOHCbKa opraHisauia “lniHaeH”
npotn bonrapii» (2001) EBponencbKknit cya 3 nNpas JOAMHM BUCTYNUB 3
BAXK/IMBOK OPUAMYHOK no3unuieto: «CyTHICTb AeMOoKpaTii B ii 34aTHOCTI
PO3B’A3yBaTU Npobiemn Yepes BiaKpUTI obroBopeHHA». «LLBMAKI 3axoam
NPEeBEHTUBHOIO 3MICTy LWOAO0 NpuaylleHHs cBoboan 3ibpaHb i BUCIOB-
NeHHA AYMKM y BUNaAKaX, AKi He CTOCYIOTbCA NiAbOyproBaHHA 10 BUMHEHHS
HacKAbCTBa abo BiAMOBMW Bif, AEMOKPATUYHUX NPUHUMNIB — AKMMU O LWO-
KYIOUYMMM ab0 HENPUNHATHUMM NeBHI Nornaam abo BMKOPUCTaHI C10Ba He
301aBanuCs BAagj, i AKUMM 6 HE3AKOHHUMMK MOTAM BYTU BUMOMM — pobaaTb
noraHy NOCAyry 4eMOKpaTil i HacTo CTaBAATb il Nif, 3arposy».

BapTo TakoX 3BepHyTW yBary Ha Ti iIHAWKATOPK, AKMMU KOPUCTYIOTLCA
ABTOPUTETHI MiXKHAPOAHI HEYPALOBI OpraHisauii 41A BUM3HAYEHHA CTyne-
HA «ZAEMOKPATUYHOCTI» TIi€l UM IHWOI AeprKaBu. Hanpuknaa, opraHisauyia
Freedom House paH:Kye KpaiHu 3a71eXHO Bif, PiBHA rapaHTOBaHOCTI 1 peani-
30BaHOCTI MONTUYHMX Ta TPOMAACHKMX Npas. O4HOYACHO NONITUYHI NpaBa
nepefbayatoTb 3MOTy «Bi/IbHO rOIOCYBATW 33 NEBHI aIbTEPHATUBK B MeXKax
NeriTMMHmX BMHBOPIB, 3MaraTica 3a 3aMillleHHA AeprKaBHMX Nocak, BCTyna-
TW B NOAITMYHI NapTii 1 opraHisauii Ta 06mMpaTh NpeacTaBHUKIB, AKi peanbHO
HepyTb y4acTb Y BU3HAYEHHI NOAITUYHOTO KypCy 1 NiA3BITHI enexkTopaty» .

4.1.3. KoHcTUTyLiOHani3aLia AeMOoKpaTii AK KNOYOBOI LiHHOCTI
KOHCTUTYLLiOHaNi3my

Y KOHCTUTYLLIAX «NepLlloi» XBMAi, MONPK MOCTYNOBE 3aKPIiNJeHHA B HUX
AEeMOKPaTUYHMX CTaHOAPTIB M iIHCTUTYTIB, He BAaBasMcAa A0 He3nocepes-
HbOIO BUKOPUCTAHHA TEPMiHa «ZJeMOKpaTia» B ii TekcTax. JJOCUTb CKa3aTtw,
O B HAMCTapiLWin cepes YNHHUX KOHCTUTYLi — OCHOBOMO/IOXKHOMY 3aKO-
Hi CLLUA He BMKOPUCTOBYIOTb 3raZl@aHoi KaTeropii, ogHak ue He 3aBaanso i
OyTN 0AHMM i3 B3ipLiB 4EMOKPATUUYHUX NEPETBOPEHb B iHLWINX AeprKaBax.

OAHMM i3 NepLUNX MUCAHMUX KOHCTUTYLIMHMX aKTiB « APYroi xBuai» (nicaa
Mepuwoi CBITOBOI BiliHM), A& AEMOKPATI HANEXUTb A0 PaHTy KOHCTUTYLIN-
HOro npuHumny, 6yna KoHctutyuia Asctpii 1920 poky, y cTaTTi 1 AKoi 3a-
3Ha4YeHo, WO «ABCTPIA € AEMOKPATMYHOI pecnybikoto, ii NpaBo NoxoanTb
BiA Hapoay». KOHCTUTYLiMHWI cyn, ABCTpIii HeOAHOPA30BO 3BEpPTaBCA [0
3raaHoi HOPMM AK IHCTPYMEHTY iHTepnpeTaLii Ta KOHTPOAD. TaK, aHani3y-

JOemokpaTtunsauma. M.: U3gat. gom BLU3, 2015. C. 78.
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toun KofeKe MyHilymnanbHux Bubopis BiaHs, BiH 3ayBaKuB, LU0, 3BaXKatO4M
Ha 3micT cTaTTi 1 KOHCTUTYL,i, aBCTPiNCbKe rPOMaAAHCTBO € BU3HAYa/IbHUM
KpUTEPIEM BM3HAYEHHA HaNeXHOCTi ocobu A0 aBCTpiicbkoro Hapoay. Le
[an0 NiacTaBu Cyay BU3HATU HEKOHCTUTYLiIMHOK HOpMy KofeKcey, Wwo Hagi-
NANA AKTUBHUM i NACUBHMM BMOOPUYMM NPaBOM Ha BUBOpax 0 PaiOHHUX Yy
BiaHi paa ocib, siKi He € rpomaasaHamm ABCTpIi (OKpiM rpomaasH KpaiH-dne-
HiB €EC) (PiweHHsa Bia 30 yepsHa 2004 poKy).

Y KOHCTUTYUifX, AKi MoYanu yxBanatoBaTh nicna [Jpyroi cBiTOBOI BiNHM,
3BaXKalouM Ha BULLEONMCAHY YHIBEPCANi3aLito AeMOKpaTii AK 3ara/ibHOLM-
BiNi3aUiMHOI LiHHOCTI, CNOCTEPIraEMO HOBY KOHOTALLiKO KOHCTUTYLIMHOMO
KOHLENTY AeMoKpaTii. TaK, y KOHCTUTYLiMHOMY akTi ®PH 1949 poky sk ogHy
i3 KHOYOBMX KaTeropin BUKOPMUCTOBYIOTb «BiIbHUIA A@MOKPATUYHWUI Nag».
denepanbHUIM KOHCTUTYUMHWI cya, HiMe4YydnHM HeoAHOPa30BO TAYMaymB
Lo Kateropito Tak: «[ig BiIbHUM AEMOKPATUYHMM OCHOBOMONOXHMM NO-
PALOKOM PO3YMIOTb TaKUI [ePXKABHO-NPABOBMI CNOCIO NpaBaiHHA, AKUNA
YHEMOXNNBIOE DyAb-AKE HAaCUANA | CBABINNA, 3aCHOBAHMIA HAa CAMOBM3HA-
yeHHi Hapoay 3a BONEBUABNEHHAM BiNbWOCTI, Ha cBobOA i piBHONPaBs'i»".
[0 03HaK Takoro NopAAKy HasnexaTb: «MnoBara 0 KOHKpeTn3oBaHux B Oc-
HOBOMO/IOXKHOMY 3aKOHi NPaB NOANHM, Nepeaycim 4O NpaBa Ha KUTTA Ta
BiZIbHMIA PO3BMTOK, HAPOAHWI CyBEPEHITET, PO3NOAIN NOBHOBAXKEHb, BiA-
NoBIAANbHICTb YPALY, BUKOHABYa HE3a/IEXHICTb CYAIB, WO OPIEHTYETLCA Ha
3aKOH, NpUHUMN BaraTonapTiMHOCTI i PiBHICTb MOXAMBOCTEN AAA BCiX NO-
NITUYHKX NapTin, 30Kpema nepeabadveHe KOHCTUTYLIEID NpPaBo Ha 0obopM-
NEeHHA Ta AifNbHICTb ono3unuin™.

AKTMBHILLE L0 KaTeropito B TMX YM iHLWMX KOHOTALLAX NOoYain 3aCTOCO-
BYBATU B KOHCTUTYLLIAX «OCTAHHbOI XBUNI» HA 3/1aMi CTONITb. Tak, y CTaTTi 2
KoHcTuTyuii Monbui 1997 poky 3a3HaveHo, wo MNonbcbka Pecnybnika € ae-
MOKPATMYHOO NMPaBOBOIO AEPKaBO, WO 34iNCHIOE MPUHLMMM COLLiaIbHOT
cnpaBeAMBOCTI. MpuBepTaEe yBary Takox i npunumc ctatti 11, B AKi BU3Ha-
YeHO, LLLO METO NOAITUYHUX NAPTIM € BNANB AEMOKPATUYHUMWN METOAAMM
Ha NoNITUKY aepaBun. OKpim LIbOro, 3raZlaHy KaTeropito BXMBAKOTb Y TEKCTI
we 4 pasu: y KOHTEKCTI 3anpoBaKeHHA «4eMOKPATUYHOIO LMBINIBHOMO
KOHTPOO» Haf 36POMHMMM cMnamm (4acTuHa apyra cTaTTi 26), «eBponein-
CbKOI» GopMyIn 0OMeXeHHs peani3alil NpaB JOANHM Ta KPUTEPIKD «MOo-
TPIOHOCTI B IEMOKPATUYHI AepsKaBi» (4acTMHa TpeTa cTaTTi 31); rapaHTil
«iHboOpMaLiMHOro» NpamnBeci B 3Ha4YEHHI MOXAMBOCTI OpraHis Bfaamn 36u-

.

Xecce K. OCHOBbI KOHCTUTYLMOHHOTO Npasa ®PI. M.: Opuamnyeckas nutepatypa, 1981. C. 72.
Xecce K. OcHoBbI KOHCTUTYUMOHHOTO Npasa ®PI. M.: Opuaunyeckaa antepatypa, 1981. C. 67.
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paT Auvuie Ty iHGopmalito, «AKa NOTpibHa B AEMOKPATUUHIN NpPaBOBil
nepxKasi» (4acTuHa apyra ctaTTi 51).

OAMH i3 OCTaHHIX KOHCTUTYLIMHWNX aKTIB, YXBa/leHMX Ha EBPOMENCbKOMY
KOHTUHeHTI — KoHcTuTyuia YopHoropii 2007 poKy — TaKOXX BUKOPUCTOBYE
Taki Niaxoam A0 3aKpinaeHHs AeMOKPATUUYHUX IHCTUTYTIB | HOpM. MabyTb,
BMPI3HAETbCA /iMLIEe OAHa LiKaBa Bapialjia 3akpinaeHHA iHCTUTYTY 3abo-
POHM y3ypnauii Bnaan: «He moKe aHi BM3HaBaTMCb, aHi 3A4iMCHIOBATMCA
BNaZa, WO He MAE MOXOAXKEHHSA i3 BiIbHOr0 BONEBUABNEHHA IPOMAZAH Ha
[EeMOKPaTUYHMX BMOOPaX, NPOBeAeHMX BiANOBIAHO 40 3aKOHY» (4acTMHa
TpeTa cTaTTi 2 KoHCTuTyUji).

Llono KoHCTUTYLIT YKpaiHK, TO KaTeropito «AeMOKpPaTia» B PISHUX KOHO-
TaLiAX BUKOPUCTOBYIOTb HE TaK YacCTO: OKPIM BU3HAYeHHA NPUHLUNY AEMO-
KpaTWYHOI fAiepKaBu, KOHCTUTYLLIEZABELb BXKMBAE POOBE NOHATTA «HOpPMM
He3nocepeaHboi AeMOKpaTii» 40 TaKMUX IHCTUTYTIB, AK BUOBOpU 1 pedepeH-
Aym (cTaTTa 69 KoHcTUTyLii).

KoHcTutyuinHnin Cya YkpaiHM Heo4HOPa30BO BUKOPUCTOBYBAB KOHCTU-
TYLIMHWN NPUHUMN AeMOKPaTIi nig Yac iHTepnpeTauii TMX Y iHWKUX Noo-
*eHb OCHOBHOrO 3aKOHY, a TaKOX NepeBipKK LWOoAO BiANOBIAHOCTI 3aKOHIB
KOHCTUTYLi. BapTo B3ATM 40 yBaru Taki:

* MPUHUMN NOAITUYHOI 1 igeonoriyHoi 6araToMaHITHOCTI SIK YacTMHa
OEMOKPATUYHOro 3MICTy Aepasu: «[TpUHUMNKM AEMOKPATUYHOI
NpPaBOBOI AEPKaBM, 30KPEeMa NoJIiTUYHA 1 igeonoriyHa 6araTomaHiT-
HIiCTb CYCMi/IbHOTO KUTTA B YKPaiHi, 3yMOBUAN KOHCTUTYLINHI 3acaam
CTPYKTYPYBaHHA Ta BHYTPIWHbOI OpraHisauii A4iAafbHOCTI BepxoBHOI
Paau YkpaiHu AK e4MHOr0 OpraHy 3aKOHO4ABYOI B/1IaAM B AEePKaBi...»
(PiweHHs Big 25 yepsHa 2008 poky Ne 12-pn/2008);

* BAXK/IMBICTb A0AEPMKAHHA NEPIOANYHOCTI BUOOPIB Y AEMOKPATUYHIN
AeprkaBsi: «BarkivBe 3HAYEHHs Yy QYHKLIOHYBAHHI AEMOKPaTUYHOI
neprkasu, i pecnybnikaHCbKMX 3acaf, Ma€e BM3Ha4YeHUn OCHOBHUM
3aKkoHOM YKpaiHW nopsaoK GopMyBaHHS OpraHiB AeprkaBHOI BAaau,
30Kpema nepiogmnyHicTb IXHbOTo 0bpaHHA 1 NpUaHaveHHsa» (PilueH-
HA Big, 28 KBiTHA 2009 pokry Ne 8-pn/2009; sig 4 yepsHa 2009 poky
Ne 13-pn/2009);

e 330e3nevyeHHsA AeMOKPATUYHOCTI Nig Yac opraHisauii Ta AiaNbHOCTI
BITYM3HAHOIO Map/aaMeHTy, 30Kpema AOTPUMAHHA KOAeriasbHOro
cnocoby yxBaneHHs BepxoBHOO Pagoto pilleHb: «AK npeacras-
HUUBKMIA OpraH NPaLoe 3a AEMOKPATUYHUM NPUHLUMNIOM YXBaseHHA
pilleHb He OAHOrON0CHO, @ KOHCTUTYLIMHO BU3HAYeHO BifibLLicTO
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(cTatTa 91 KoHcTuTyuii Ykpainm) (PiweHHs Bia 17 »oBTHA 2002 poky
No 17-pn/2002)".

Monpu Te, WO, 3a OUjHKAMKM 3axiAHWX aHaNITUKIB, YKpaiHa 1 Aoci An-
LIAETLCA «ENEeKTOPasbHOW JAeMoKpaTieto» (TOBTO TaKow, B AKilM i3 ycix
IHCTUTYTIB AeMoKpaTil Binblu-meHlW edeKTUBHO NPAaLOE AMlie OAUH —
BMbopKu ), cAig cnomdiBaTMCA, WO MW Ha3aBMAM 3a/ULWMAN COLianicTny-
HO-TOTaniTapHUI Tabip.

MpPO OCTaHHIM Y KOHTEKCTi MUTAHHSA, L0 aHaNi3yEMO, yCe-Takun BapTo 3ra-
03T, TIPUYMHOKO UbOro, AK YXKe 3a3Havyanu BULLE, € HAMAraHHA PEXMMIB
BCTYNMWTK B NeBHY 6opoTbOY 3a 3BaHHA HANAEMOKPATUYHILLMX epKaB, AKi,
Mo CyTi, € CNPaBXHIMM aHTMNOAAMM CY4aCHUX AeMOKPaTIN. | B Uit «6OpOTb-
6i» BOHM aKTMBHO BUMKOPUCTOBYHOTb KOHCTUTYLLIMHUIA IHCTPYMEHTapIN.

Hacamnepes Taki pexxummn notobnatoTb Y CBOIX KOHCTUTYLLISX BKasy-
BaTW Ha CBOIO AEMOKPATUYHICTb Ta HAapOoAHICTb. OAMH i3 TaKMUX NPUKNAAIB,
KoHcTuTtyuia Kopencobkoi HapoaHo-[emokpatuuHoi Pecnybnikuy, aka pac-
HIE NOKAMKAHAMW Ha AEMOKPaTMUHI OCHOBW AeprKaBHOCTI. MpaBaa, 04HO-
YacHO BMaAatoTb B OYi TAKi Nacaki, AK «yci AepaBHi opraHn mMatoTb byTn
OpraHi3oBaHi M ynpaBasTUCh Ha NiACTaBi NPUHLUMUMY AEMOKPATUYHOTO LIEH-
Tpaniamy» (cTatra 5) Ta «3aBAaHHAM [EpPMKaBM €... 3MILHEHHA AUKTATYpU
HapoHoi AeMoKpaTii» (ctatTs 12).

Lloao 3ragaHoro KOHUENTY «AeMOKPATUUYHOro LieHTpasiamy», To Len
OKCIOMOPOH MOpOAMAA PagAHCbKA iAe0N0rifa, AKMA 03HAYaE «MOEAHAHHA
AEeMOKpaTU3my, TOBTO NOBHOBNAAAA TPYAALLMX, IXHBOI CAMOAIfNbHOCTI 1
iHiLiaTMBKN, BUDOOPHOCTI iXHIX KepiBHMX OpraHiB Ta iXHbOi Nignernocti ma-
CaM, 3 UEeHTpani3aLie — KepiBHMLUTBOM i3 OAHOrO LEHTPY, NignopAaKy-
BAHHAM MeHLWOCTi BinbLWOCTI, AMCUMMNAIHOW, NiANOPAAKYBAHHA MPUBATHMX
iHTepeciB 3aranbHUM y BOpoTLOI 33 JOCATHEHHA NOCTaBAEHOI MeTU»™
3N10BXMBAHHA «AEMOKPATUUHMM KOHLLENTOM» PaAAHCHKUMU PEXMMAMM
BMABAANOCA | B TOMY, LLO YMMaNO KOMYHICTUYHMX NapTil imeHyBanm cebe
He iHaKLe AK « 4eMOKPaTUYHI»,

[oknagHiwe ams.: bapabaw 0. lemoKparia B cucTemi LiHHOCTeN KOHCTUTYLiMHOrO nagy (3a matepi-
anamu nNpakTuku KoHctutyuinHoro Cyay Ykpainu). BicHuk KoHcmumyuiliHo2o Cydy YkpaiHu. 2009. Ne
5. C. 89-97; bapabaw 0. MutaHHA gemoKpaTii B npaBosux nosuuiax KoHctutyuiiHoro Cyay YKpaiHu.
BicHuk KoHcmumyuiliHoeo Cydy Ykpainu. 2011. Ne 4-5. C. 82-87.

" [Oemokpatusaums. M.: U3gat. gom BLU3, 2015. C. 530-531.

" KoHuenuuu u onpegeneHns 4emoKpatum: aHtonorus. M.: KomKHhura, 2006. C. 100.
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4.1.4. Popmun geMoKparTii: KOHCTUTYLiHI acnekTn

dopmyBaHHA KOHCTUTYLIMHOI Modeni AemoKpaTii moyanoca i3 Bu-
H6opyoro npasa, 6opoTbba 3a 3aranbHICTb AKOrO BWMKAMKANA A0 XKWUTTA
HaBiTb CMpPaB)KHi 3araNbHOCBITOBI PyxW (A0OCWTb MpuragaTM CnaBHO3BIC-
HUX CybPaXkMCTOK).

Lo Toro K He cnif 3abyBaTty, WO Lie B OAHOMY BaXK/IMBOMY [AxKepeni
aMEepPUKaHCbKOTO KOHCTUTYLiMHOTO NpaBa, Jeknapalii HesanexHocTi CLUA
1776 pOKy, O3HAYeHO LWe OAHY BaxkNMBY NiABANMHY AEeMOKPATUYHOIO
YCTPOIO — MPaBO HapOoAy Ha MOBCTaHHA: «Y pasi, Akwo byab-aka popma
ypAdy cTae 3ry6HOI0 A8 CaMux UMX Ljiaeit”, Hapoa Mae npaBo 3MiHUTY abo
ckacysaTu ii i cdopmyBaTU HOBWUI ypAL, 3aCHOBAHWIM Ha TaKMX NPUHUMNAEX |
bopmax opraHisalli Bn1aam, sKi, AK Momy BUIAETbCA, AKHaMAINWe 3abe3ne-
YyaTb NtoaAM Be3neky 1 WwacTa».

AK 3ayBaXKylOTb AOC/IAHUKM, NMPAKTMKA KOHCTUTYLIMHOIO 3akpinjieHHA
33 HapOAOM NpaBa Ha MOBCTaHHSA (41 NpaBa Ha PEBO/IOLLI0) He cTana no-
WwnpeHoto. OAHMM i3 HEYUCNEHHUX MPUKNAAIB € KOHCTUTYIOBAHHA LLbOTO
npasa B OCHOBOMO/IOXKHOMY 3aKOHI PPH 1949 poky: «YCi HiMmLi MatoTb Npa-
BO YMHMUTK onNip ByAb-KOMY, XTO HAMAraeTbCA CKacyBaTU YNHHUIMA KOHCTUTY-
LiHUIA NOPAAOK, AKLLO iHLI 32CObM BUABNAIOTLCA HeAiMCHUMIY (NpaBaa, vy
nepBMHHOMY TEKCTi LLiET HoOpMK He Byn0o, a 3'AB1Aaca BOHA MNic/aa BHECEHHSA
3MiH [0 3aKoHy 1968 poky)™.

Llofo BITYM3HAHOIO KOHCTUTYLLIMHOIO NpaBa, TO Ha NepLUMX eTanax pos-
pobneHHA OCHOBOMOIOXKHOIO 3aKOHY MPOMOHYBAAM 3aKPINUTKU BULLE3a-
AaHe NpaBo B TaKOMY BapiaHTi: «[pomagaHmn YKpaiHM MatoTb MPaBo YNHNTH
onip i NnepenoHun Byab-KOMY, XTO HAMaraeTbCsA HaCUAbHO NiKBiAYBaTU YKpa-
THCbKY [epaBHICTb, KOHCTUTYLIMHMIA Naj, BU3HAYEHI Lieto KOHCTUTYLEO,
NOpPYLWEeHHA TePMUTOPIaNAbHOI LLINICHOCTI Y1 YNHAUTDL Aji, CNPAMOBaHI Ha 3ax0-
NAeHHS AeprKaBHoi Bnaam» (cTatTa 12 npoekTy KoHcTUTyLii YKpainu (y pe-
OaKLUii Big, 26 »oBTHA 1993 poKy, 400ONPaLLbOBaHOI 33 pe3y/bTaTaMu BCEHa-
POAHOro 06roBopeHHs)). 3roAom NPOMNOHYBAMM KMOM AKLLIMTUY LI HOPMY,
3BIBLUM i MalXKe /10 «HIMEeLbKOro BapiaHTa i3 BKa3iBKOIO Ha Te, L0 NpaBo
Ha onip MoXKe DYTW 3aCTOCOBaAHE, KOIM iHLLUI KOHCTUTYLIMHI 3acobun Hepo-

3raZaHi uini, BU3Ha4YeHi B nonepeaHin Hopmi: «Mu BUXOAMMO 3 Tiei CaMOOYEBUAHOI iICTUHM, LLLO BCi Ntoan
CTBOPEHi PiBHUMM i HagineHi ixHim TBOpLEEM NEBHUMMU HEBIAYYKYBAHUMUN NPaBaMK, A0 AKUX HANEKUTb
KUTTA, cB06OAA 11 NPArHEHHA WacTa».

Morpe6Hsk C. M., YBaposa E. A. ConpoTusieHue yroeteHuto. BocctaHue. Pesontoums (TEOPeTMKO-NpaBoBoit
aHanu3 B cBeTe AOKTPMHbI NpaBs yesioseka). URL: http://lcslaw.knu.ua/index.php/arkhiv-nomeriv/2-3-2013/
item/102-soprotivlenie-ugneteniyu-vosstanie-revolyutsiya-teoretiko-pravovoj-analiz-v-svete-doktriny-
prav-chelovekapogrebnya-k-s-p-uvarova-e-a (aata 3sepHeHHs: 24.04.2021).
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CTynHi». OaHaK B OCTATOYHIlM peaaKLii, AKy 3aTBEPAMB NapaAaMeHT 28 4yepBs-
HA 1996 poKy Micua AN LbOro Npasa B TeKCTi KOHCTUTYLIT He 3Hawnoca”.

Monpw Ue, YKpaiHCbKMIA Hapoa, ABiYi CKopucTaBca HUM (MomapaHyeBa
peositoLis 2004 poky 1 Pesontouis MNaHocTi 2014 poky), wob He aonyctu-
TV y3ypnauii Bnaan. [lo pedi, abCcoNtoTHO apryMeHTOBAaHO CTBEPAKYHOTD,
WO HOPMATMBHE MiArPyHTA Takoro Mpasa Ta MOro peanisauii Bce-Taku €,
3 OrNA4y Ha 3aKkpinaeHHA B KOHCTUTYLIT NONOXeHb NPO BiANOBIAANLHICTb
LepKaBu nepes NIOAMHOK 33 CBOK AiANbHICTb (YacTMHa Apyra cTaTTi 3),
BMHATKOBE MPaBO Ha BU3HAYEHHA 1 3MiHY KOHCTUTYLIMHOrO Nasy (4acTtuHa
TpeTs cTaTTi 5), 3abopoHy y3ypnaLii AepKaBHOI BaamM (4acTMHa YeTBepTa
CTaTTi 5) Ta HaABHe B KOXHOMO NPaBo OyAb-AKMMK He 3aDOPOHEHNMM 3a-
KOHOM 3acobamu 3axmLLaTi cBOi Npasa 1 ceoboam Bif, NOPYLIEHb | NPOTH-
NpaBHMX NocAraHb (4acTMHa WocTa cTaTTi 55)7.

[0 Toro K KOHCTUTYLiOHaNi3auia AemoKpaTil BinbyBanaca yepes 3akpi-
NJEHHs IHCTUTYTIB be3nocepeaHbo peanilalji Hapoaosaaaan.

Bnbopwn Hacnpaeai BianoyaTky BM3HABAIM FOI0OBHUM AEMOKPATUYHUM
IHCTPYMEHTOM peanisalii HapoaoBAaaaA. Ha piBHI KOHCTUTYLIT 3aKpinto-
Ba/M BMBOPYI LLeH3W, MPUHLUNK BUOOPYOro npaea M OCHOBHI NpoLueaypHi
BMMOTM NpoBeAeHHs B1bopis.

OCHOBHWM «KOHKYPEHTOM» Yy KOHCTUTYLiMHOMY nosi 6e3nocepeHbol
[eMoKpaTii cTae pedpepeHaym. Monpu Le Norika PO3BUTKY KOHCTUTYLiMHOI
[EeMOKpaTii AeMOHCTPYE, WO HaredpeKTUBHILLMMKM GOPMamMMU BUABKUIMCS
CcaMe npeacTtaBHMUbBKI. [iANbHICTb KoaeriaibHMX 3aKOHOAABYMX OpraHiB
BBiOpana B cebe HaMNiINWi pUCK AEMOKPATMYHOIO NPaBAiHHA K Aenibepa-
TMBHI Hayana, AKi BiAPI3HAIOTb MOro BiA TOTANITAPHMX pexnmiB. Taka ae-
NnibepaTuBHICTb Ha NpoTMBary besnocepeaHim dopmam Aasana 3Mory, 3a
BAYYHUMM BUCAOBOM Kfacuka ¢paHLysbkoro nibepaniamy ®patHcya [iso,
«BUTATTK i3 Hagp CycninbCTBa NyONIYHWUI iHTEpec, AKMM OAMH NunLie MaE
MpaBo ynpasaATK CyCninbCTBOM»

Po3WMpeHHs BUOOPYOro nNpaga M yTBEPAKEHHA NPUHLMMIB NapaameH-
Tapu3my — yce Le CynpOBOAXKYBa0 KOHCTUTYLiIMHUA PO3BUTOK AeMOKpa-
Tin 4o Nepwoi nonoBmMHN XX cTopivya. LLle oaHMM BaroMmm KpOKom po3-
WMPEHHA «AEMOKPATUYHOrO» NpeamMmeTa B KOHCTUTYLLIMHOMY Npasi CTano

LWanosan B. H., KopHees A. B. Uctopusa KoHcTUTyumm YkpanHbl. AHinponeTposcbk: AKueHT MM, C. 76-77.
Morpe6Hsk C. M., YBaposa E. A. ConpoTusieHue yrHeteHuto. BocctaHue. Pesontoums (TEOPeTMKO-NpaBoBoit
aHanu3 B cBeTe AOKTPMHbI Npas yesioseka). URL: http://lcslaw.knu.ua/index.php/arkhiv-nomeriv/2-3-2013/
item/102-soprotivlenie-ugneteniyu-vosstanie-revolyutsiya-teoretiko-pravovoj-analiz-v-svete-doktriny-
prav-chelovekapogrebnya-k-s-p-uvarova-e-a (aata 3sepHeHHs: 24.04.2021).

PosaHBanoH M. JleMoKkpaTUiHa NeriTMMHicTb. Be3cTopoHHiCTb, pednekcnsHicTb, HabnuKeHicTb. Kuis:
Bua. aim «Kneso-MorunaHcbka akagemisa», 2009. C. 78.

o
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3aKpinaeHHA Ha piBHi OCHOBOMOOXKHMX 3aKOHIB POAI NOAITUYHWUX NAPTIN Y
peanisauii gepKaBHOI NONITUKKM. TaK, y KoHcTUTyLT ITanii 1947 poky byno
3adikcoBaHe npaBo Ha 06’eAHaHHA B NapTii, Wob y AeMOKpPaTUUYHKUI cno-
Cib CNPUATN BU3HAYEHHIO HallioHaAbHOT NoiTUKK (cTaTTa 49). KoHcTuTyLinA
®paHuii 1958 poKy BM3Ha4aE, WO NOAITUYHI NapTii, AKi MatoTb Bi/IbHO CTBO-
ptoBaTUCA 1 AiATWU, NOBUHHI CNPUATU BUPAXKEHHIO Nornaais nig yac snbo-
pis” (ctaTTa 4).

[Jpyra cBiTOBa BilHa He 3yNWHWAA NPOLBITAaHHA TOTaNiTapn3amy B EBponi:
e noHaa 30 NOBOEHHMX POKIB Y NIBAEHHMX AepKaBax AeMOKpaTii TaK i He
3MOMIM MOBHOLHHO yTBEPAUTUCA. [1iCNA NOBANEHHA aHTUAEMOKPATUYHNX
PEXUMIB Y KOHCTUTYLiAX nodanu dikcyBaTn A0AaTKOBI rapaHTii napTinHOI
AeMOKpaTil, 30Kpema npasa NoAiTMYHOI ono3uy,ii. Hanpuknag, y ctaTTi 114
KoHctuTyuii NMopTyranii 1976 poky BM3HAYEHO, WO 38 MEHLUICTIO BU3HAOTb
NpaBO Ha AeMOKPaTUYHY OMO3WLLit0, O4HOYACHO NAapAAMEHTCBKIN ONo3uLi
rapaHTytoTb NPaBO Ha OTPUMAHHA peryaspHoi iHbopmaLii besnocepeHbo
B4 ypAay npo nepebir po3s’A3aHHA OCHOBHMX NMUTAHb, WO CTAHOBAATL CyC-
NiNbHUIA iHTepec.

Cnif, TakoXK NpUraaaTi i HAMNoOKa30oBiLLWI NPUKAALA KOHCTUTYLOHaNi3a-
LiT napnameHTCbKOT 0nosuLji (AKKI, Npasaa, Tpanuecs HabaraTo paHille) —
Le 3aTBepAKEeHHA MapNaMeHTCbKMMW aKTamu CTaTycy Jigepa onosuLii B
napnameHTi BenmkobpuTaHii, AKMn, NounHatoum i3 yxsaneHHs 1937 poky
AKTa NPO MIHICTPiB KOPOHMW, YTPUMYIOTb AEPKAaBHUM KOLLITOM 3 BroKeTy,
O MOXHa MOPIBHATM 3 piBHeM onaaTv poboTn npem’epa (Hanpukiag,
cTaHom Ha 01.04.2019 p. nignep ono3uuji oTprmyBas NpubamsHo 65 Tmcay
GYHTIB CTEPAIHTIB, TOAI AK Npem’ep-miHicTp — 79 Tucau) ™.

OpaHaK TakMi Niaxig He 3aBXKAM CNPUIAMatoTb O4HO3HAuYHO. TakK, Bigno-
BiAHO A0 PiweHHA KoHcTuTyuinHoi paan ®paHuii 8ig 22 yepsHa 2006 poky
Ne 2006-537 DC, 6yn0 BM3HAHO HEKOHCTUTYLiIMHOO HOpMY [poueaypHMx
npasBun HauioHansHoi Acambnei, BignoBigHO A0 SKOi (HOPMUK) NapaameHT-
CbKi rpynu 6ynn 30608’a3aHi nosigomuTn bropo Acambnei npo cBO Ha-
JIEXKHICTb A0 «DiNbLWOCTI» UM «ON03ULLiT». Take NOBIAOMIEHHA CAPUYMHN-
Io 6 NeBHi 0bmeXeHHA B peanidalji rpynamm cBoix npas AK CaMOCTIMHMX
cy6’eKTiB NapnameHTCbKOro npotecy, ocobmBo y chepi napaameHTCbKOro
KOHTponto. Paga, BU3HatOUM 3ragaHy HOPMY HEKOHCTUTYLiMHO, Nocuna-

KoHcTtutyuia ®paHuii 1958 poky. URL: https://www.conseil-constitutionnel.fr/sites/default/files/as/root/
bank_mm/-constitution/constitution_russe_version_aout2009.pdf (gaTa 3sepHeHHs: 24.04.2021).
Member’s pay and expenses and ministerial salaries 2019/20. URL: http://researchbriefings.files.
parliament.uk/-documents/CBP-8839/CBP-8839.pdf (Last accessed: 20.04.2021).

250



Naca Ha BaXk/MBY 3acafly KOHCTUTYLiMHOro nopaaky ®paHuii, BignosigHo
0,0 AKOT MNONITUYHI NapPTIl MOXYTb BiIbHO NPOBAAMTM CBOO AiANbHICTb.

Ba*KNMBO 3ayBarkKMTK, WO AEMOKPATIA B KOHCTUTYLIMHOMY MpaBi po3-
BMBasaCb Ha Pi3HMX PIBHAX: AK Ha 3ara/JibHOAEPXKaBHOMY, TaK i Ha MicLe-
BOMY. [lo TOro » KOHCTUTYLiNHI rapaHTii AeMOKpaTii Ha PiBHI AeprKasu
CTOCyBaAUCh Hacamneper popm Hapoaosnaaaa (BMbopyoro npaea, nie-
BicuMTapHMX iHiLiaTWB), AiANBHOCTI NPEeACTaBHULbKUX IHCTUTYLIN. Toai AK
MyHiLUMNaNbHa AeMOKPaTiA Mana PO3KPUTK LWe oamH DiK Lporo ABMLLA, —
MOBCAKAEHHY y4acTb rPOMaZAH y peanisaLii MmicLeBMx cnpas, Wo oTpuma-
10 BiANOBIAHY HA3BY «Y4YaCHMULbKA AEMOKpaTiA».

3rafiaHui iHCTUTYT [1Ia€ 3MOry rpoMaZisHamM BM/AMBATW Ha MOAITUKY Ha
Pi3HMX PIBHAX He TiNIbKKM Nia Yac BMboOpiB, ane n y mixkBnbopumii nepios,
33 JOMOMOrOl0 LWMPOKOro Habopy iHCTpyMeHTiB. Hacamnepes ue cTocy-
€TbCA 3MOMM KOHTPO/IOBATM Bfady, iHiLitOBAaTM po3rnag, nNutaHb cyb’ex-
Tamu BNaJHWX MOBHOBaXKeHb Ta BpaTh yyacTb B 0BroBOpeHHi MPOEKTIB
HOPMaTUBHMX aKTIB.

OCTaHHIM YaCcoM MM HaBiTb CMOCTEPIrAEMO NOOAMHOKI CNPOBUN KOHCTK-
TyLiOHaAi3aLjii IHCTUTYTIB «y4aCHMLUbKOI AeMoKpaTii». [lepenoscim igetbca
npo KoHctutyuito ®iHnaHaii 1999 poky, ctatra 14 skoi nia Ha3Boto «Bubop-
yi Ta y4aCcHMUbKI NpaBa» nepenbadae 060B’A30K opraHiB NybAiYHOI BNaan
CTBOPOBATM YMOBM Z1/18 y4acTi 0Cib, AKi NPOKMBAIOTb B KPaiHi, y rpoma-
CbKill AiANbHOCTI Ta 34INCHEHHA HUMW BIM/IMBY Ha YXBaJIeHHA PilleHb, AKi
CTOCYIOTbCA iX CamMuUX. [HWMM NpuKaagom € cTaTts 8B JlicaboHcbKoi yroam
2007 poKy, BianoBigHo A0 AKoi nepeabadeHo nocTiiHe iHGOPMYBaHHA NPo
CBOO AiANbHICTb IHCTUTYLIM EBponencbkoro Coto3dy s 0OMiHY AyMKamm
BCiMa 3aL[iKaBNeHUMWN CTOPOHAMM, IXHIl (IHCTUTYL) 060B’A30K BECTU BiA-
KPUTUIM aianor 3 npeacTaBHMKAMKU TPOMaAAHCbKOTO CyCnifibCTBa, LUMPOKI
KOHCyAbTaLji EBPONENCHKOI KOMICIT 3 yCima CTOPOHAMM TOrO YK iHLWOTO Mn-
TaHHSA, 3MOTra iHilitoBaTU HE MeHLLEe K 0AMH MINbMOH rpoMaaaH KpaiH EC
NUTaHHA nepea EBPONENCbKOI KOMICIEH.

HalMnoKkasoBilWwmm NPUKAALOM TOTO, AK MOXKE NPaLLOBaTM «y4aCHMULbKA
[eMoKpaTis» € cnpoba (NpaBaa, HeBaana) yxsanut Hosy KOHCTUTYLO Ic-
naHAaji cim pokis Tomy. Lo pedopmy byno gopydeHo peanizoByBaTv npea-
CTaBHMKaM Hapoday, obpaHnum Ao KoHcTuTyuinHoi paan. OcTaHHI Baanmca
[0 HEOPAMHAPHOIO KPOKY — 3a1y4nan rpOMaAChbKiCTb O MacoBoro obro-
BOPEHHA Yepes coljanbHi mepesi, 30kpema «TeiTep» Ta «Pecbyk», enek-
TPOHHY Ta 3BUYaHY NowTy. 3aranom byno oTpumaHo 3600 KomeHTapiB i
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360 npono3suLii’, 30Kkpema Npono3nLina 3adikcyBaTi NPaBo Ha iHTEPHET,
AKe NoTPanMIo 40 OCTAaTOYHOrO TEKCTYy NPOEKTY. Lle npouec HaBiTb oTpu-
MaB B/IAaCHY Ha3BYy «KPayACOPCWMHIroBa (Bif aHr. crowd — HaToOBM, MacK Ta
source — A)Kepeno) KOHCTUTYLA».

3BiCHO, MM He MOBMWHHI 3MillyBaTW LEM KOHUENT i3 dopmamm Hapo-
[oBnafas, Aki 3abesnevytoTb peasibHe BNaJaptoBaHHA HApo4y AK cyBepe-
Ha, peanisauis AKMX Befe A0 YXBa/IEHHA OCTaTOYHMX pilleHb Yn GopMyBaH-
HA OpraHis BNaau.

3 UbOro NPUBOAY CAif 3ragaTi iCTOPItO NPO Te, AK «3abyabKyBaTiCTb»
HapoAHMX AenyTaTiB YKpaiHW 3irpana 3/1Mi »KapT i3 HayKoBLAMM, AKi be3y-
CrMilHO Hamaramca po3ragaTv 4OCTEMEHHUI 3MICT HopMK cTaTTi 69 KoH-
CTUTYLT YKpaiHW, 3rigHO 3 AKOK «HapoAHEe BONEBUABAEHHS 3/iMCHIOIOTb
yepes Bubopwu, pedepeHaym 1 iHWi bopmm BesnocepeaHboi 4eMOKPaTIi».

[MTaHHA nonArae 8 TOMY, WO UA pefaKkLid HOpMK 3aaMWwnaach i3 no-
nepeaHix BapiaHTiB NPOEKTY KoHCTUTyLi. OaHaK y 3rafaHux nonepeaHix
BapiaHTax, no-nepiuue, i cam po3ain lll, AKnin noumHae cTaTTa 69, Mae Aello
iHWY Ha3By — «Bubopu. PedepeHaym. HapoaHa 3akoHoAaBya iHiLiaTK-
Ba», i, No-apyre, Uen po3aifl MiCTUTb HOPMY MPO We OAMH, AKLLO MOpiB-
HATK 3 BUOOpamun 11 pedepeHaymom, iIHCTUTYT Be3anocepeaHboil AeMoKpa-
Til — HAPOAHY 3aKOHOAABYY iHILiaTMBY. TOMY BMKOPWCTaHa B HOPMI CTaTTi
69 KOHCTPYKUifA «iHWi dopmn BesnocepeHbOi AeMOKpaTii» i mana AKkpas
OXOM/IOBATU IHCTUTYT HaPOAHMX IHILIaTMB ™ (X04a 3 UMM TaKoX MOXHa no-
crnepeyaTucChb Woa0 TOro, HACKIIbKM HApPOAHY IHILLIIATMBY MOXHA pO3riaaa-
TV came K popmy besnocepenHboi AemMoKpaTii Ta, BiAnosiAHO, HAPOAHOrO
BonieBuABNEHHA). OfHAK Ha OCTaHHbOMY eTani Bif iaei 3akpinatoBaTh 3a
rpomMagAHaMmM NPaBo Ha HAPOAHY iHiLiaTUBY BMPIWLIWAM BIAMOBUTUCA, «3a-
OyBLIMY» BIAKOPUIyBaATU HOPMY CTaTTi 69.

Taka HeZOCKOHANICTb Y HOPMATMBHIN TeXHIL 1 nopoanna Liny Xsuato
HayKOBOro MOLWYKy Ta cNpob HayKoBLiB AOBECTM, WO Mig UMMM iHLWKUMM
bopmamm besnocepeHbOT AEMOKPATIT» Maan Ha yBasi NpoBeAEHHS Maco-
Bux 360piB, MITUHTIB, 06roBOPEHHA BaXKANBUX NMUTaHb TOWO .

Landemore H. We. All of the people. Five lessons from Iceland’s failed experiment in creating a
crowdsourced constitution. URL: https://slate.com/technology/2014/07/five-lessons-from-icelands-
failed-crowdsourced-constitution-experiment.html. (Last accessed: 20.04.2021).

KoHcTuTyuiA He3anexHoi YkpaiHu. KHura TpeTa. YactuHa apyra. JokymeHTu. CteHorpamu. K.: Mpaso,
1998. C. 243; KoHcTuTyLia He3anexHoi YKpaiHu. Khura Tpeta. YactuHa TpeTta. JokymeHTU. CTeHorpamu.
K.: Mpasgo, 1999. C. 464.

3apopokHa . B., 3agopoxHuit KO. A., Coninko . M. KoHcTuTyLiiHe npaBo YKpaiHu: nigpyyHuk. K.: Bua-
BO Hau,. aBiau, yH-Ty «HAY-gpyk», 2010. C. 140. (TakoXX MOKeMO 3yCTPiTU BUCNOB/IIOBAHHA NPO Te, WO
TaKi GopMK BUKOPUCTOBYIOTb AN Be3nocepeaHboi peanisaLii Bnagy He TiIbKM caMUM YKPAiHCbKUM
HapogoMm, ane i «ioro YactuHoto» (LWanTtana H. K., 3agopoxHs I. B. KOHCTUTYUiHE npaBo YKpaiHu.
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3aBepLyoyM po3moBy Npo YHOPMyBaHHA dopm BesnocepenHboi ae-
MOKpPaTIl Ha PiBHI OKpPemMoro po3ainy KoHCTUTYLIi, BapTO 3BEPHYTK yBary,
O TaKWI Niaxia He € TUNOBUM A5 KOHCTUTYLIMHOMO NpaBa. 34e6i1bloro
HOPMMW MpPO BMBOPK 1 pedepeHayM «PO3UYMHAIOTLCA» B PO34inax, NpUces-
YyeHMX NpasBam NANHN (aKTBHE BUHBOpYe NpaBo) i GyHKLIOHYBaHHA nap-
NAMeHTY Ta raBu AepKasK (y YacTUHI BMOOPYOI cucTemm, CTPOKiB B1bHO-
piB, LEH3iB NacMBHOro BMHOPUOro Npasa, YMOB iHiLjilOBaHHA, NPOBEeAEHHS
pedepeHaymy Ta Moro npegmeta). MabyTb, EAMHUM BUHATKOM i3 TaKoro
3arasibHoOro niaxoay, He 6epyyn A0 yBary BiTYM3HAHUIA OCHOBOMNONOKHUN
3aKoH, € KoHcTuTyuia AnbaHii 1998 poKy, B AKil € OKPEMUIA CTPYKTYPHUI
niapo3ain —uyactuHa 11 «PedepeHaym» (Npasaa, Le po3ain He Mae Tako-
o piBHA «3axmUCTy», K po3ain Il KoHcTuTyuii YkpaiHum).

JoTprMaHHA BEpXOBEHCTBA MPaBa B MPOLECi AEMOKPATUYHOrO BPALY-
BAaHHA BMBOAMTbL HA MOBEPXHIO L OAHY BaXXNMBY npobnemy — cnigBigHo-
lweHHA Gopm AeMOoKpaTii nia Yac 3aiMcHeHHA BNaan Hapoaom. MpocTiwe
Le NUTaHHA MOXHa CHOPMYNIOBATU AK MOXKMBICTb CKacyBaTW NpeacTaB-
HULbKY AeMoKpaTito besnocepeaHbOLo.

TomMy MaeMo ABa Pi3HUX NiAXOAM A0 PO3B'A3aHHS LbOro NUTaHHA (4Ya-
CTKOBO MPO Lie MTUMETbCA TaKoX Yy HacTymHUX po3ainax). Mepwwuii Bnac-
TMBWI KpaiHam 3i CK/1IaZHO MONITUKO-NPABOBO CUTYaLLIED Ta TPUBANUM
NPOTUCTOAHHAM MiXK NEriTMMOBAaHUMWN HAPOLOM LLEHTPaMKM BAaAN — Map-
NIAMEHTOM | NPEe3nAEHTOM, OCTaHHIM 3a3BMYaN MaE YMmany NiATPUMKY
HacesneHHA. CyTHICTb LbOro niaxoay MNoNAra€ B TOMY, WO [/1aBa AepiKaBy,
AKUN He xodye AiNUTW BNafy i3 Nap/iaMeHTOM, BUKOPUCTOBYE pedepeH-
AyMm, Wob niaTpMmaTh CBi NONITUYHMIA KypC, OBIMLLIOBLIN 3aKOHOAABUYMM
OopraH Ta BM3HayeHi KOHCTUTYLIED NapaameHTCbKi npoueaypu po3s’a3aH-
HA TaKMX NUTaHb.

ACKpaBUM NPUKNAAOM € NpPaBAiHHA npe3naeHTa PpaHuii Wapna ae
fonna (1958—1969), sKMit YOTMPK pa3K anetoBas 40 Hapoay LLoA0 Po3B’A-
3aHHA NUTaHb AEPXABHOMO YCTPOIO 1 WOopa3y CTaBMB Ha KiH BNacHe npe3u-
AeHTCcBo. Tpy pasu: y ciuHi 1961 poky (NMUTaHHA NPO CaMOBU3HaAYEHHS Afl-
XUPY), KBITHI 1962 poky (3aTBepAsKeHH:A EBiaHCbKMX yro Npo NpUNUHEHHSA
BiMHK B ANXKMPI) 1 0OBTHI 1962 poKy (3anovaTkyBaHHSA NPAMMX, ycesarasb-
HUX BUOOPIB NpPe3naeHTa Ha KOHCTUTYLMHOMY piBHi) Ae lonnto Baasanocs
nepekoHaTn rpoMagnH niaTpumaTn Moro iHiuiatmeu. OCTaHHbOrO pasy, y
KBIiTHI 1969 poKy, KOAM BiH BMHIC Ha pedepeHaym NMTaHHA Npo AeleHTpa-

[HinponeTtpoBcbk: TOB «/lisyHoBlMpec», 2012. C. 125).
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Ni3alito, yTBOPEHHA perioHiB i pedopmy ceHaTy, FPOMaAaHN He NiaTpuma-
W Uj pilieHHs, | e fonnb, AK 1 06iUAB, HACTYNHOrO AHA NOAAB Y BiACTaBKY .

MiacTaBoto ANA 3aCTOCyBaHHA IHCTUTYTY pedepeHaymy bOyna Hopma
ctaTTi 11 KoHctuTyuii ®paHuii 1958 poKy, fka A403BOASNA NPEe3NAEHTOBI
nposoanTH pedepeHayM 3 HU3KM NUTaHb, 30KPemMa M opraHisalii nybniy-
Hoi Bnagun. OgHaK NUTaHHA 3aroCcTpUAOCh Nepes NpoeeaeHHAM pedepeH-
aymy 28 »OBTHA 1962 pOKy, OCKiNIbKM HAcNpaBAi Npe3naeHT NPOTUCTaBMB
CBOI NOBHOBAXEHHA BU3HaYeHOMY KOHCTUTYLLIEID MOPALKY BHECEHHA 3MIH
[0 Hel. Y dpaHLy3bKOMY KOHCTUTYLIMHOMY NpaBi HaBiTb 3’ABMAACH AOKTPU-
Ha «napanenbHUx cnocobisy, AKka Nnepenbavae, Wo, nonpu nepesbayveHmn
OCHOBOMOJIOXKHMM 3aKOHOM «NapiamMeHTCbKo-pedepeHayMHUIA» cnocib
peBi3ii KOHCTUTYLi, Npe3naeHT Ma€ NPaBO BUHECTM MPOEKT KOHCTUTYLiN-
HWX 3MiH Ha pedepeHayM B 0OXiZ NapiaMeHTy, OCKiSIbKM NepBUHHUIA TEKCT
KoHcTuTyLii 6yno yxBaneHo came B Takuii cnocib (npasaa, nig vac yxsanex-
HA KOHCTUTYL|T NapnameHT yce-Taku Bpas yyacTb y umx npouecax)™ . Cnpu-
ANa «PilyY0oCTi» rNaBuK AepxaBu i No3nuia KoHCTUTyLUinHOI paay ®paHuii,
AKa ABiYi BM3HaBana BiACYTHICTb 3a cobOlO KOMMETEHLi nepeBipaTh Ha
KOHCTUTYLMHICTb 3aKOHIB, yXBaneHUx Ha pedepeHaymi™ (npasaa, nicas
KOHCTUTYLiMHOT pedopmm 2008 poky, Papa oTpMmana NOBHOBAXKEHHS i3
nepeBipkM AOTPMMAHHA KOHCTUTYUiMHOI npoueaypu iHiujtoBaHHA pede-
peHAyMy rpoMagaHaMM YuM rpynoto AenyTaTis).

OnucaHuin Nigxin, y Cy4acHOMY KOHCTUTYLiHOMY Mpasi He Ma€ of-
HO3HaAYHOI MiATPMMKM. TMOWMPEHILLIO M afeKBaTHIWOW, WO BiANOBIAAE
BMMOram BEPXOBEHCTBA MNpaBa, € NO3nLiA, BUCAOBAEHA KOHCTUTYLIMHUM
Cynom Ykpainum B PiweHHi sig 16. 04. 2008 p. Ne 6-pn/2008: «Mpasose
pery/itoBaHHA NopsaAaKy 34iMcHeHHA 6e3nocepeaHboi AeMOKpaTii, 30Kpema
pedepeHOyMy, CpAMOBaHe Ha Te, Wob noeaHaTH Ui popmu i3 cnocobamm
Ta 3acobamu, AKi xapaKTepmsytoTb NPEACTaBHULLKY 1EMOKPATIt, B3aEMO-
[ONOBHUTWM iX, ane He 3p0bUTU KOHOAIKTHUMM 3 MOXKAMBOIO NiAMIHOMO Nap-
NameHTy pedepeHayMom (Y1 HaBnaKm)».

Uto topuanyHy nosuuito 6yno po3smHeHO B PilleHHi Big, 26 KBiTHA
2018 pory No 4-p/2018, AkMM BY/I0 BU3HAHO HEKOHCTUTYLLIRHUM 3aKOoH
«Mpo BceyKpaiHcbkunin pedepeHaymy». Cya 3ayBaskue, WO «OyayYm pesyb-
TATOM 3[iMCHEHHS YyCTaHOBYOI BfaaM Hapoay, KoHcTuTyuia Ykpaitu wns-
XOM BCTAaHOB/IEHHA NOPAAKY BHECEHHA 3MiH 40 HEl BU3HAYaE npoueaypHi
MeXKi 1A 34iMCHEHHS BAaayM i CAaMUM HAPOA4OMY.

Boyron S. The Constitution of France. Oxford: Hart Publishing, 2013. P. 52.
Hakke K.-MN. KOHCTUTYLMOHHOE NpaBo U nonnTUYeckne HCTUTYTbl. M.: FOpucts, 2002. C. 264-265.
Tam camo. C. 266.
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Monpwu Te, WO AeMOKpaTia pa3om i3 BEPXOBEHCTBOM MpaBa M npasa-
MW HOAMHW € KCTOBMAMM» CY4aCHOrO KOHCTUTYLiOHaNi3aMy, OCTaHHE He
HEYMOK/IMB/IIOE MEBHOI KOHKYPEHLT MiX 3raflaHMMM KOHCTUTYLIMHUMM
NPUHUMNAMKN. Xo4a, HaMiMOBIpHilLe, CcAif roBOPUTW NPO B3aEMHE CTpPU-
MaHHA Hacamnepez To4j, KOAM MU TOBOPMMO MPO AEMOKPaTilo AK npas-
NiHHA BiNbLWOCTI, WO MOXKe Yy CBOIX BakaHHAX 3a3iXHYTX Ha NpaBa MeHLO-
CTi. AAKpa3 NPUHLMN rapaHTOBAHOCTI MPaB MIOANHU He A03BOJIAE NepenTH
L0 MeXy. Binomuii TeopeTmk KOHCTUTYUiMHOro npasa Kapn LUMITT nmcas:
«CnpaBXKHIO AEMOKPATIIO MOXYTb BM3HA4YaTW AK 3aXMCT MEHLIOCTI, TOMyY
NOCTIHWIA KOMNPOMIC MiXK BiNbLLIICTIO Ta MEHLWICTIO Mae ByTK ii cnpask-
HbOIO CYTHICTION» .

[MOKa30BOIO € AMCKYCiA, AKA PO3rOPHYACh B aHMIMCbKOMY EKCNePTHO-
My CepefoBULLi HanepeloaHi yxBaneHHA 1998 poky AKTa npo npasa /to-
OVHW, AKUIA BU3HAB IOPUANYHY 3HAYYLLiCTb BHYTPIWHbOMO Npasa KoHBeHLi
NpPO 3axMCT NpaB NOANHN M OCHOBOMOOXHUX cBOobOA, (1950) Ta 3mory cy-
[,0BOrO KOHTPOJ/IO 33 MapAaMeHTCbKMMM akTamu. [1paBaa, OCTaHHIN iHCTU-
TYT € YMOBHMM, OCKi/IbKM, B Pa3i BCTAHOBNEHHSA Cy0M aKTy, WO aKT nap-
NaMeHTY MOPYLUYE KOHBEHLMHI NpaBa, opraH NpaBoCyAAA He MaE NpaBa
BM3HATM TaKMA aKT HEMPABOMIPHMM, a InLLE BKa3ye (POBUTb 3aABY) Ha TaKy
HeBianoBiAHicTb (cTaTTa 4 AKTa).

OaHak i uboro 6yno gocuTb, Wob 3a3By4ana rol10CHO NO3NLIA NONITUKIB
M eKcnepTiB, O yYXBaNEHHA LbOro AKTa € He NPOCTO HACTyNoM Ha napna-
MEHTCbKMI CyBEPEHITET, @  NOCATAaHHAM Ha MPUHLMNM AEMOKPATIT, OCKiNb-
KW OCTaHHE C/0BO B TIyMayeHHi 3aKOHiB HagaBanu He 0bpaHMM HapoAOM
napnameHTapam, a Cyadam, AKMX NPM3HaYaloTb Ha CBOT nocaam” .

3a3Ha4yeHa AMCKYCia BUBOAMTb HAC Ha Le 0AHY BaXKAMBY NpobaemaTmky
KOHCTUTYLIMHOIO npaea, AKka Aefani binble 1 Hinblue CTae akTyanbHOLO.
MaeTbca nNpo Te, AK CyAM — rapaHTV BepXOBEHCTBa Npasa (Lie oAHa npu-
YMHa «B3aEMOAII» 3 AeMOKpPaTielo) — 34aTHi 32TV AaneKo B NPOTUCTOSHHI
i3 OpraHoOM NepPBUHHOIO HAPOAHOMO NPEeACTaBHMLTBA, AKMM € NapJaMEHT.
IHKOMIM Taky NPobBaEMY HA3MBAIOTb LUE KHOPUAMN3ALLIED AEMOKPATI».

4.1.5. Opugusauia gemoKparii
LLle 3 uacis xpecTomaTiiHoi cnpasu «Mepbepi npotn MeaicoHa» (1803)
TOUMTBCSA XKBaBa AMCKYCiA HABKOO MUTAHHSA NPO 3HAYEHHA Ta MEXi KOHCTU-

LLmunTT K. TocyaapcTBo: NpaBo 1 noauntuka. M.: Tepputopua byayuwiero, 2013. C. 58-59.
[BopKuH P. Bunnb o npaBax ansa BennkobputaHuu. Teopusa u npakmuka demokpamuu. M36paHHbie
mekcmeol. M.: Nagomup, 2006. C. 185.
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TYLIMHOrO KOHTPO/IIO B AEMOKPATUYHIlM AepaBi. o cyTi, BepxosHuin cya,
CLWA BMCTYNMB CBOEPIAHMM «3aKOHOZABLUEM MOA» LWOAO YTBEPAXKEHHA
3HaYeHHA CyA0BOI BNaAM AK CBOEPIAHOIO rapaHTa KOHCTUTYLIT Ta KOHCTUTY-
LiMHMX LIHHOCTEN, 30KPeEMa 1 AeMOKpaTii, Bif, 3a3ixaHb TaKMX NOMITUYHMX
IHCTUTYLIM AK NapnameHT Ta npe3uaeHT. Micna 3ragaHoi cnpasu 6yno e
He o[He pe30HaHCHE pPilleHHs cyay.

YXe 3a [eKifibKa poKiB MOTOMY BMLLA CYA0BA iHCTaHLiA BUCTYNWAA 3
HW3KOI0 BaXK/MBUX IOPUANYHMX NO3ULIA y cnpasi «Makkanox npotn Me-
pineHaa» (1819). BepxosHuii cya CLUA oronocms HefiicHMM NOAATOK, LLO
cTarye MepineHna 3 6antumopcbKoi dinii baHky CnonyyeHux LLTaTis, A038in
Ha CTBOPEHHSA AKOro Haaas deaepanbHuit ypaa'. Lle pilleHHs mMano ABa
BaXK/IMBUX HACNIAKM ANA PO3BUTKY KOHCTUTYLIMHOI AOKTpUHK. [o-nepue,
LWITATW 33 }KOAHMX 0OCTAaBMH HE MOIM 3a3iXaTh Ha NpeporaTuem Geaepalii,
i, NO-4pyre, WO HahBaxAuMBile, OyNo BCTaHOBAEHO, WO KOHrpec Mae HU3Ky
BarOMMX «MPUXOBAHMX» MOBHOBaXeHb. [Jo TOro X came CyZ, MOXKe BU3Ha-
4aTW HAABHICTb TaKMX NMOBHOBAMKEHb Y BULLMX AEPMABHUX IHCTUTYLLIA ™,

P0O3BWTOK NoAin Aani NepioIMYHO HaraayBaB CNpPaBXKHE NPOTUCTOAHHSA
MiXK BEpXOBHMM CyA0OM Ta LLEHTPaMKM NepBUHHOI NeriTumadii, Wwo, no cyTi,
yocobtoBaM AEMOKPATUYHY CUCTEMY MPaBAiHHA, — NPe3naeHTOM Ta KoH-
rpecom. HaliBmpasHiwe uer KOHONIKT BMABMBCA 3a YaciB nNpe3neHCTBa
®pankniHa [. Py3Benbta. BepxoBHUI cya i3 ciuHsa 1935 no TpaBeHb 1936
POKy 3abn0KyBaB 11 3aKOHIB i3 Py3BE/LTIBCLKOrO MakeTa aHTUKPU30BMX
aKTIB Nif, 3ara/ibHO Ha3BOW «HOBUI KYpC» | BU3HAB TAKMMMU, LLIO HE Biano-
BigatoTb KoHcTuTywii™.

Mpe3snaeHT Py3BensT y 4eproBomy 3BepHEeHHI 40 HaLLii BUCTYNKUB i3 }Kop-
CTKO KPUTMKOO BEpXOBHOIO CyAy, BKa3aBLUMK, LLLO TON NepPeTBOPMBCA i3 Cy-
[0BOrO OpraHy Ha NOAITUYHWUIA, i WO BiH CTaB «4MMOCb Ha KWaNT TPETbOi
nanati KoHrpecy — “Hagmip3akoHozaB4oto” nanatoto». Mpuraaas BiH rpo-
MaZAHam i BUCAiB cyaai ['t03a Npo Te, Lo AymMatoTb CyAdi MPO CBOK Posb Y
3aXUCTi KOHCTUTYUiMHOro nopsaaky: « Mwu Bci nignopsakoByemoca KOHCTU-
TyLUiT, ane, wo Take KOHCTUTYLiA, BU3HAYatoTb cyaai».

Bya10 3anponoHOBaHO BapiaHT NMPUNUHEHHA LbOro NPOTUCTOAHHA Ye-
pe3 YHeCeHHA 3MiH [0 3aKOHOAaBCTBa, BiAMNOBIAHO A0 AKMX, AKWO Cyaas

PummnHu P. Kpatkaa uctopmsa CLUA. URL: http://loveread.ec/read_book.php?id=47547&p=21 (pata
3BepHeHHsn: 24.04.2021.).

Cnpasa «Makkanox npotn MepineHga» (1819). URL: https://www.khanacademy.org/humanities/
ap-us-government-and-politics/foundations-of-american-democracy/constitutional-interpretations-
of-federalism/a/mcculloch-v-maryland-1819 (aata 38epHeHHs: 24.04.2021.).

BepxoBHbIN cya npoTtue npesuaeHTa. URL: https://www.svoboda.org/a/24557993.html (aaTa 38epHeHHs:
24.04.2021.).
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https://www.svoboda.org/a/24557993.html

byab-akoro denepanbHOro cyay (3okpema 1 BepxosHoro cyay) nicns ao-
CATHEHHS HUM 70-piuHOTO BiKy HE BUABMTL BaykaHHs NiTW y BiACTaBKY, nNpe-
3MAEHT MO3KE, 3a 3roM CeHaTy, NMPU3HAYUTM HOBOrO CyAAt0, TakKUM Cho-
cobom 36inbLIMBLLM 3arasnbHy KinbKicTb cyaais BianosiaHoro cyay. OaHak
L0 NPe3naeHTCbKY iHiLiaTUBY He niaTpMmann B KoHrpeci, nonpu Te, Wo
HinblicTb B 060X Nanatax NapfameHTy To4j Mmana «npesngeHTcbKa» Jemo-
KpaTW4Ha napTis.

Monpw e, 3rafaHi noaii Mann edekT «NOAITUYHOTO LWaHTaxKy» i Bepxos-
HWI Ccya CYyTTEBO 3MIHMB CBOLO NO3MLjO B BiK BU3HAHHA BiACYTHOCTI PO3X0-
OKeHb i3 npunucamm KoHCTUTYLT 3aKOHIB, iHILLIMOBAHMX I1aBOO AepPrKaBMU.
A 3 4yacom BepxOBHMI Cya, OHOBMBCA MalixKe NOBHICTIO, BinblUiCTb NepecTa-
Na byT1 HaAMIPHO KOHCEepPBaTUBHO .

[0 TOro *x BepxoBHWI cya He CAif 3B0ANTM InLle 40 cyb’eKTa, Lo Hama-
raBcs NPOTUCTaBMTU CBOE BayYeHHA BiANOBIAHOCTI KOHCTUTYLLIMHUM NPUH-
LUpMnam pilleHb NoNiTMYHMX opraHie. Cnia 060B’A3KOBO NpuragaTu nepioa,
L0 YBiMLWOB B icTOpIto, AK «cya BoppeHa». Came cya Ha 4oni i3 Epnom Bop-
PeHOM 3p0BMB UM HEHANDINbLUE B yTBEPAKEHH] AEMOKPATUYHUX LIIHHOCTEMN
Ta NPUHLMNIB, 30KPEMA BU3HABLLM 33 TEMHOLLIKIPUM HaceneHHAM Bubopye
NpaBo B C/1aBHO3BICHIN cnpasi «bpayH npoT OCBITHLOT paamn» (1954).

3arajiom e KOHCTUTYLiMHI cyam B Pi3HMX KpaiHax CTBOPIOBAAM a/A
cebe BiANOBIAHI AOKTPUHMU, AKI A03BOMAAN IM MPOTUCTOATM 3a3iXaHHAM
Ha KOHCTUTYUIMHI LiHHOCTI, cepen AKMX HapoaoBAaAAs 3aliMano CBOE
BigMoOBiAHE MicUg.

Tak, ®enepanbHUM KOHCTUTYUIMHMIA cya HimeydmHu y CBOiX pilleH-
HAX HEeOJHOPA30BO BKA3yBaB Ha HaABHICTb B OCHOBOMOMIOMXHOMY 3aKOHI
CUCTEMM KOHCTUTYLIMHUX LiHHOCTeN: «OCHOBHI NpaBa € nepeaycim npa-
BaMM HA 3aXMCT FPOMAAAHWHA Bif AEpXaBW; OQHOYACHO B MONOXKEHHAX
OCHOBOMO/IOXHOMO 3aKOHY, NMPUCBAYEHMX OCHOBHWUM MpaBam, YTiNEHO I
06’EKTMBHY CUCTEMY LIIHHOCTEN, AKY BBaAXKatoTb KOHCTUTYLIMHO-NPaBOBUM
6a3o0BMM MpPUHLMNOM ANA BCiX ranysel npasa» (PiweHHsa y cnpasi JlioT,
BVerfGE 7, 198)"".

BepxoBHWI cyn, IHAIT, Hamarato4mcb 3axmMcTUTU KOHCTUTYUitO Bia He-
[EMOKPaATUYHMX 33 CBOIM 3MICTOM 3MiH, BMHAWLWOB AOKTPUHY «Ha30Boi
CTPYKTYpU KoHCTUTYLT». Yneplie ii 6ya10 BUKPMCTaNi30BaHO B pilleHHi «Ke-
caBaHaHAaa bxapati npotu wTaty Kepana» (1973). Cya BM3HAaB, WO napna-

.

Tam camo.

CorpuH B. B. lemokpaTtua B CLLUA. OT KonoHManbHOM 3pbl go XXI Beka. M., 2011. C. 221.

MN36paHHble peleHunsa deaepanbHoro KOHCTUTYUMOHHOrO cyaa lfepmaHun. M.: UHdoTponmk Meaua,
2018. C 276-277.
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MEHT Yepes yxBasleHHA 3MiH 40 KOHCTUTYLii He MOXKe 3pyMHYBaTw ii KNtoYo-
Bi pucK (NpUHLUMNK). Y HAaCTYNHUX pilleHHAX cyd, Ha3BaB Taki il 6a30Bi pucwy,
AK-OT: BEPXOBEHCTBO KOHCTUTYLLi, BEPXOBEHCTBO NpaBa, NoAin snaam, de-
flepaniam, CeKyNapmnsm Touo”.

He MeHLI UiKaBOK € OKTPMHA «3aMillleHHs KOHCTUTYLT», AKY BUpobuB
KoHcTUTyLiMHMiA cyn, Konymbii, Wwo sBneplue 03HauMB BaXKAMBICTb ii 3acTo-
cyBaHHsA B PiweHHi C-551/2003, Ae BKa3aB, LU0 NMOBHOBAXKEHHS 3i 3MiHK
KoHcTuTyLii nepeabayatoTb MOXKAMBICTb 3MiHM BYAb-AKOrO ii MONOKEHHS,
OAHAK «TaKi 3MiHW HEe MOXYTb O3HAYaTK Hi NpUMeHLWeHHA KOHCTUTYLT, Hi
il 3aMiHK HOBOO®. Y HacTynHomy PieHHi C-970/2004 6yno 3anponoHoBa-
HO TEeCT Ha MepeBipKYy MOXAMBOTO 3aMilleHHA HOBMMUK MONOXKEeHHA KOH-
CTUTYLIT 1T camoi: «lNMonpaBKa A0 KOHCTUTYLIT 03HavaE il 3amilLleHHA, AKLLO
nonpasKa CNPAMOBaHa Ha 3MiHY NOJIOXKEHb, AKI HajexaTb A0 TakuX, WO
BM3HAYatoTb “iAE€HTUYHICTL” KOHCTUTYLiT». OHOYAaCHO eNeMeHTamMK ineH-
TUYHOCTI KOHCTUTYLIT € Npasa /JO4AMHW, BEPXOBEHCTBO NpaBa, MPUHLMM
noginy snaam (4o Uuboro cya We 404aB NPUHLMN AOpaayoi AeMOoKpaTii AK
OCHOBY MONITUYHOI cuctemn Konymbii)™.

HalackpaBsiluMm BMABOM 3aCTOCYBaHHA LLET AOKTPMHM CTanu ABi crnpa-
BMW, NOB’A3aHi 3i 3MiHAMW NONOKEHHA KOHCTUTYLIT WOAO rpaHUYHOI Kinb-
KOCTi CTPOKiB nepebyBaHHA oAHIEl ocobu Ha nocaai npe3naeHTa. B obox
BMNaAKaX MLIAOCA NPO MOXK/MBICTb NepeobpaHHA Ha Lo nocaay AnbBapo
Ypibe. Konu BiH banoTysasca Brneplue, KOHCTUTYLISA B3arani He 403BOAANA
nepeobupat ogHy 1 Ty K ocoby. LLlob no3BonnTK A. Ypibe NoBTOPHO npe-
TeHAyBaTM Ha U0 nocaay, byno BHeceHo 3miHu Ao KoHcTutyuji, aki KoH-
CTUTYLIMHUI Ccya, HE BU3HAB TaKMMU, LLO «3amillytoTe KoHcTuTyuito». Oa-
HaK, KoM « PENTUHIOBMUIN» TNaBa [epKasm BMpPIIMB HanoTyBaTUCh BTPETE |
014 Lboro 3HoBy 6yn10 NOTPIOHO 3MiHIOBaTM OCHOBOMONOMKHMN 3aKOH, Cy/,
«3ab/10KyBaB» TaKi 3MiHW, BCTAHOBMBLLMW, LLO L 3MiHW 3aMilLlytOTb Taki no-
NIOXEHHA «ifeHTUYHOCTI KoHCTUTYL», AK NoAiN BNagu Ta AeMOKpaTHUYHa
npupoga KoHCTUTYLi, a 0Txe, € HegonycTummumn™.

OTXKe, TaKUIN IHCTPYMEHTapIlM 34aTeH CTPMMYBATWU MOTUYHI IHCTUTYLLT
BiA 3a3ixaHb Ha KOHCTUTYLiMHI LIHHOCTI, cepes SKUX YMHHE Miclle 3alMMaEe

Kesavananda Bharati vs State of Kerala and Anron 24 April, 1973. URL: https://indiankanoon.org/
doc/257876/ (Last accessed: 20.04.2021).

BepHanb K. HeKOHCTUTYLMOHHbIE MOMpaBKK K KoHCTUTYLUMK B cyaebHol npakTuke Konymbum: aHanus
060CHOBaHMA U 3HAYEHWUA AOKTPUHbI 3aMeLLEeHNUA KOHCTUTYLMU. CpaBHUMeENbHOe KOHCMUMYUUOHHOE
o06o3peHue. 2014. Ne 2. C. 69, 70, 78-79.

TawHeT M. KpecTbsiHe ¢ BU1amu 1 paboune ¢ TBUTTEPOM: KOHCTUTYLMOHHbIE PEBO/IIOLUMN U KOHCTUTY M-
pytowLan BnacTb. CpasHumenbHoe KOHcmumyyuoHHoe obo3peHue. 2016. Ne 2. C. 19; Cepeda Espinosa,
Manuel José; Landau, David E. Colombian constitutional law: leadingcases. Oxford: Oxford University
Press, 2017. P. 346.
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[eMOKpaTifl, @ 03Ha4YeHi NPoLEecH OTPMMANM B HayLLi KOHCTUTYLLIMHOIO Npa-
Ba HA3BYy «OPMAM3aALIT AeMOKpaTIii». 3BMYAMHO, WO NONITMYHA eniTa, AKa
Lo pa3y anestoe Ao ii neritumalii Yepes 3arafbHi Npami Bubopu, nepioany-
HO BAAETbCA He TiNbKM A0 WaHTaXy Ha KLWTaAT «Py3Be/bTiBCbKOro», a 1
peanbHUX KPOKIB PyMHYBAHHA CUCTEMU KOHCTUTYLIMHOTO KOHTPOHO.

Tak, noniTMYHa 3a Hamipamu pedopma KOHCTUTYUiMHOrO TpUbyHany
MoAbLj, 34iMCHEHa NAaPAaMEHTCLKOI BiNbLLICTIO 3@ NIATPMMKM Npe3naeH-
Ta 2015 poky (o nepeabavana 36inblEHHA BUMOT A0 NPOLEAYPU YXBa-
NEeHHA pilleHb TPMOYHANOM, CNPOLWEHHA Npoueaypu 3BiNbHEHHA CyaAiB
TpubyHany 1 36iNblIEHHA MOMXAMBOCTEN Npe3naeHTa Ta MiHICTpa toCTmLi
iHiLitOBATX AMCUMMAIHAPHE NPOBAAMKEHHA CTOCOBHO CY/AAiB) BMKAMKANG
HeraTMBHY peakLito opraHis €sponencbkoro Cotosy, AKi BU3HaAAW Aii NoNb-
CbKOI BNaM TaKMMM, LLO cynepeyaTb OAHOMY i3 GyHAAMEHTaNbHUX NPUH-
LMNIB EBPONENCHKOrO NPaBONoOpPsA/AKY — BEPXOBEHCTBY NpaBa’.

4.1.6. Camo3axucT gemoKparii

OnybnikoaHa 1937 poKy OAHUM i3 HAMBMAATHILNX HIMELEKUX KOHCTK-
TyuioHanicTie K. /leBeHwTalHOM cTaTTs «BoiosHMuYa (militant) nemokpa-
Tif Ta dyHAAMeHTaNAbHI NpaBa» Hacnpaei cTasna TEOPETUYHMUM NiArPYHTAM
OOKTPWHM, AKY aKTMBHO MOYHYTb 3aCTOCOBYBATM YXMMAN0 KPaiH nicna Apyroi
CBITOBOI BilfHWM. OnuMcytouM KaTacTpodiyHy CUTyalito i3 AOMIHYBaHHAM Ha
€BPOMNENCbKOMY KOHTMHEHTI TOTaNiTapHUX EKCTPEMICTCbKUX PEXMMIB, BiH
3aK/NKaB AeMOKPATUYHI KpaiHW 10 CaMO3aXxMUCTY, AKMIA KOPOTKO OXxapaKTe-
PW3yBaB C/IOBAMM «3 BOrHEM MoTpibHO 6opoTucs BorHem»™ . JleBeHwTanH
NPOPOKYBAB, L0 «BOPOrN AEMOKpPaTii pOBUTUMYTb CBOIO HEBAAYHY CMPaBY,
3/10BKMBAOYN AEMOKPATUYHMMM rapaHTiAMM BEPXOBEHCTBA Npasa M npu-
KPMBaIOYMCh CNPaBOoIO 3aXUCTY IHAMBIAyanbHUX cBOBOa» ™.

BarknnBe 3HAYEHHA B YyTBEPAXKEHHI Li€l AOKTPUHM Manum nogii Apyroi
CBITOBOI BiMHM, WO 3acBiAYMAM cnpaBedamBicTb cnis K. JleBeHwTalHa.
PaKTUYHY IHCTUTYLiOHANI3aLLit0 BOHA OTPMMana B pilleHHsx HiopbepcbKo-
ro npouecy. byna BU3HaHa Ha MiXXHapPOAHOMY piBHI paKTUYHA HECYMICHICTb
3 AEMOKPATUYHUM | MMPHMM CMiBICHYBAHHAM AepKaB HALUMCTCbKOI igeono-
rii. Cepeq, OCHOBHMX MPUYMH TAKOTO PilIEHHA 3a3HavYaan Te, Wo «NOoAiTNY-

Commission Opinion on the Rule of Law in Poland on the Rule of Law Framework: Qestions & Answers.
URL: https://ec.europa.eu/commission/presscorner/detail/en/MEMO_16_2017 (Last accessed:
20.04.2021).

Loewenstein K. Militant Democracy and Fundamental Rights. Comparative constitutionalism: Cases and
materials. St. Paul: LEG, 2016. P. 1588.

LiuT. 3a: Ginsburg T., Dixon R. Comparative Constitutional Law. Northhampton: Edward Elgar Pub., 2011.
P. 337.
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He KepiBHMLTBO BMKOPMCTOBYBAAM AN Uinen, AKi, BignosiaHo Ao CtaTyTty
(MirHapoOdHoeo silicokosozo mpubyHany — f0. b.), 6yan 3104NHHUMA 11
nepeabayanu repmaHisauito NPUEAHAHNX TEPUTOPIN, NepecninyBaHHA €B-
peiB, NPOBeAEHHA Mporpamm pabcbKoi NpaLi  XOPCTOKE NOBOAMKEHHA 3
BINCbKOBOMONOHEHUMM Y.

Ui 7 iHWi YAHHMKKX CTanM NOLWTOBXOM A1A KOHCTUTYLIOHAaNi3auji «Bo-
MOBHWYOI AemoKpaTiin. OgHIED 3 Nepwmnx Uer iHCTUTYT 3aKkpinuaa nocT-
dawmnctcoKa Itania B8 KoHctutyuii 1947 poky. Y nyHKTi Xl «MepexiaHux i
3aK/IOYHMX NONOMXKEHbY 3adiKCOBaHO 3aDOPOHY BiAHOBNEHHA B ByAb-AKiN
bopmi posnyLleHoi dpalimcTcbKoi napTii. OKpiM LbOro, NpoTArom n'ATh po-
KiB nicna HabyTTa YMHHOCTI KOHCTUTYLIT By10 BCTAHOBNEHO OBMENKEHHS
WOA0 aKTUBHOIO M NacMBHOro BMHGOPYOro Npaga ANA BiANoOBiAabHUX Ke-
PIBHMKIB GaLLIMCTCbKOrO pexmnmy” .

HimeuunHa, aka nepeskunaa ToTaiTapHi Yacu, BUpilnaa BUPOOUTM Mexa-
Hi3MM, ki 6 3anobirann Hagani BigHOBAEHHIO dawmn3my. B OCHOBOMONOXK-
HoMy 3aKoHi ®PH 1949 poky 6yno 3adikcoBaHO, WO «NapTii, AKi NparHyTb,
Bi/IbHOrO AEMOKPATUYHOIo NopaaKy abo ycyHyTW Moro, abo 3arpoytoTb
icHyBaHH0 ®enepaTtnsHoOi Pecnybnikm HimeuumHu, € aHTUKOHCTUTYLLIMHW-
MM» (Y4acTMHa Apyra cTaTTi 21).

PenepanbHUI KOHCTUTYLiIMHWIA cya, HiMeYdnHM Ha 3aXMCT L€l cTaTTi yx-
Ba/INB HU3KY PilleHb, AeAKi 3 HUX CTa/IM CNPaBXKHIMW 3paskammn ANA iHLW KX
OpraHiB KOHCTUTYLLIMHOIO KOHTPOSIHO.

OAHWM i3 NepLumnx Byno pileHHn i3 3a6opoHK KomyHicTMYHOT napTii Hi-
MeYuynHK (PiteHHn Bia 17 cepnHa 1956 poky). Cya HaA3BUYaMHO peTenb-
HO NigiMWoB A0 Uiei cnpasun. Yoro ave BapTUiM aHanis Ha 50 cTopiHKax
MaPKCUTCbKO-EHIHCbKOI igeonorii. Cya, BU3HAOUYM HECYMICHICTb iaeono-
rii Ta AiANbHOCTI NapTii 3 LiHHOCTAMM BiIbHOrO AEMOKPATMYHOro nopAa-
Ky, 3ayBa)KMB Yy CBOEMY PilleHHi, o «no3nuis OCHOBHOMO 3aKOHY LLOAO0
NONITUYHMX NAPTIK... CTAE 3PO3YMiNIO0 NnLle 3 ypaxyBaHHAM aocsiay 6o-
poTbOM i3 Uieto (HauioHan-coyianicmuyHoto — 0. b.) ToTaniTapHO cUcTe-
moto» ™. Lliel topnandyHoT no3uLjii 4oTPUMYBaNMCSA | Ha NaH €BPOMNeinCcbKkomMy
PiBHi, 30Kpema EBponeiicbKka KoMmicia 3 nNpasB AOAMHM — OpraH, WO CBOro

HiopH6eprckuii npouecc: cbopHUK maTepuanos: B 8 T. M.: lOpuamnueckas nutepatypa, 1987-1999. T. 8.
M.: FOpuamnyeckas nutepatypa, 1999. C. 644.

LWanosan B. M. KoHctutyuis ITaniiicekoi Pecny6niku (3 nepeamosoto Bonoaumupa Wanosana). K.:
MockaneHko O. M., 2018. C. 60.

DpaHkeHbepr I Obyvatowwmiica cyBepeH. KoHcmumyyuoHHoe npaso: 8ocmo4Hoe sponelickoe 0603peHue.
2004. Ne 2. C. 21-22.
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Yacy TakoxK ByB NOKAMKAHMI 3aXMLLATU NpaBa i cBoboau, BU3HayeHi KoH-
BeHuieto 1950 poky.

Komicis Byna ogHocTaliHa WoA0 HENPUNHATHOCTI CKaprn 3ab0pOoHEeHO]
KoMyHiCTMYHOI NapTii, NOKAMKaoUYMCh Ha cTaTTio 17 KoHBeHU;i, B AKilA BK-
3HaAYeHO, WO «KOAHE 3 NONOXKEHb L€l KOHBEHLIT HE MOXHA TIYMaYnTH AK
TaKe, WO Haaae byab-akin aeprKasi, rpyni ym ocobi Nnpaso 3anMmaTtumcs byab-
AKO AiANbHICTIO aB0 BUMHATK Byab-AKy Ajto, CNPAMOBAHY Ha CKacyBaHHA
byab-AKkMx npas i cBobos, BU3HaAHMX L€t KoHBeHLjeto, abo Ha iXHE 0b-
MeXKeHHs B Binbliomy 06casi, Hix Le nepenbayeHo B KoHBeHLT». Komicia
BKa3ana, WO 33J€eKNapoBaHa KomnapTieto y CBOIM Nporpami meTa 3i BCTa-
HOBJ/IEHHA COLiaI-KOMYHICTUYHOT CUCTEMM Yepes AMKTATYPY NpoaeTapiaTy €
HEeCYMICHOLO i3 3aBAaHHAMM KOHBEHLIMHOI CUCTEMM 3aXMCTy NPaB NOANHMU
Ta nepenbayae niksBigauito 6aratbox Npas i cB0O6OA, BU3HAYEHUX KOHBEH-
uieto (PiwerHsa Komicii wono ckaprn Ne 250/57 8ig, 20 nvnHa 1957 poky)”.

OAHMM i3 OCTaHHIX NpeLeHAEHTIB, AKMIA HE TiNbKW BHIC KOPEKTMBM B 3ra-
[aHy OOKTPUHY, ane h CNPUYMHMB BHECEHHA 3MiH A0 OCHOBOMO/IOMKHOIO
3aKOHY, CTa/I0 pilleHHA y cnpasi Npo HauioHanbHO-AEeMOKPaTUYHY NapTil
HimeuunHu (PiwenHs 8ig 17 ciuHa 2017 poky Ne 2BvB 1/13)™. OuiHtoto-
Yn AiANLHICTb M iadeonorito NapTii, Cya BU3HAB, L0 Ha Yac po3r/aay 3asBu,
HAMH He 3paTHa AOCATTM CBOIX Lii1el aHi Napi1amMeHTCbKUM, aHi Byab-aK1Mm
IHWMM N03anapaaMeHTCbKUM AeMOKPATUYHUM waaxom. Cya y3Aas A0 yBa-
M, WO YMCAEHHI cnpobu napTii NoTpanuTK 40 3eMe/IbHUX Y/ HallioHa/lb-
HOro NapAaMeHTIB He Maau ycnixy *)oaHoro pasy 3a 50 pokKiB icCHyBaHHA
napTtii. Toai napTia morna «noxm3ysaTuca» Aule O4HUM AenyTaTom B €B-
ponapaameHTi. Tak, Cya BU3HAYMB, WO AiANbHICTb NAPTil HE € TAKOK MacLl-
TabHoto, OH 3arporKyBaTH BiIbHOMY AEMOKPATUYHOMY Najly, @ OTXKE, | He-
Ma€ niacTas A4 ii 3a60poHU.

[MpoTe came Lie € MEBHOI 3MIHOK AOKTPUHANbHUX Niaxoais. Cya BU3HaB
i4eosorito NapTil aHTUKOHCTUTYLiMHOW. OCKIi/IbKM OCTaHHA Nepeabavac no-
CATAHHA Ha K/OYOBI KOHCTUTYLiMHI LLIHHOCTI (Nepeaycim MOACLKY FiaHICTb):
napTia cTaBuTb cobi 3a meTy nNobyaoBy aBTOPUTAPHOI HaLioHaNbHOI Aep-
¥aBW, AKa JOTPUMYETLCA i4el eTHIYHO BU3HaYeHOi HapoAHOT CribHOTM ™,

Commission Europeene des droits de ’lhomme European commission of human rights. URL:
http://melaproject.-org/sites/default/files/201901/ECommHR%2C%20Communist%20Party%20
0f%20Germany%20v.%20Federal%20Republic%200f%20Germany%20%28Appl.%20N0.%20
250%3A57%29%2C%20Decision%2C%2020%20July%201957.pdf (Last accessed: 20.04.2021).

BapTo 3BepHYTM yBary, Lo AifnbHICTb Liei napTii 6yna npeametom KoHTpoto 3 60Ky PKC HeofHOPa3oBo.
No prohibition of the National Democratic Party of Germany as there are no indications that it will succeed
in achieving its anti-constitutional aims. URL: https://www.bundesverfassungsgericht.de/SharedDocs/
Pressemitteilungen-/EN/2017/bvg17-004.html (Last accessed: 20.04.2021).
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3ragaHe pilleHHA cydy CNpOBOKYBaaO FOCTPY AMCKYCitO B CYyCNiNbCTBI
e [0 yxBaneHHA BiAMOBIAHUX KOHCTUTYLIMHWX 3MiH. ByHaecTar He cTaB
MMWPUTUCE i3 TUM, LLO Taka napTia, Ak HAMH moke BiNbHO NPOBaAMTM CBOKO
LianbHICTb i, 6a Hinblle, OTPUMYBaATK AeprKaBHe diHaHCyBaHHA (Toai ue
6yno npnbansHo 1,1 maH espo). Biatenep ®PenepanbHUn KOHCTUTYLIAHMIA
cya, HimeyunHu moxke, BU3HatOUM NapTito aHTMKOHCTUTYLMHOLO, abo 3abo-
POHWUTK i, a0 K BCTAHOBUTU A/1A TaKOi NapTii peKUM KOPCTKMX diHaHCO-
BMX 0OMeEXKEHb, KU NonAraTMMme B 3ab0POHi Ha AeprKaBHe diHaHCYyBaHHA
TaKOI NapTii Ta NOWMPEHHA Ha Hel NiNIbFOBOro PeXXMMy OMOAATKYBAHHA UM
OTPMMaHHA NoxepTs”.

[HWKM 310M, 3 AKMM BOpPEeTbCA BOMOBHMYA eMOKPaATIA € He0eMoKpa-
MuYHa 8HYMPpIWHA opaaHizauia napmil, Wo moxe 6yTn nepwmnm ne-
PeABICHMKOM aHTUAEMOKPATUYHOI CNPAMOBAHOCTI NapTii B ManbyTHbOMY.
3 UMM ABMLLEM TAKOXK HamaratoTbCsa BOPOTUCA Ha KOHCTUTYLLIMHOMY PiBHI.
Hanpuknag, B IcnaHii 060B’A3KOBOIO BUMOTO0 /10 NapTii € ii ;eMoKpaTUyHa
BHYTPILLIHA CTPYKTYypa (cTaTTa 7 KoHCTMTyLji [cnaHii).

3 po3MNaZloM PaZIAHCLKOTO B0KY /1epKaB NOB’A3YIOTb e OAHY HOBALLitO
B PO3BUTKY AOKTPUHM BOMOBHMYOI AEMOKPATIi, 30KpeMa 3anpoBaKEHHS
ArCMpayiliHux mexaHiamie Ta 0ekomyHizauyiro. LLlono octaHHbLOrO, TO Bap-
T yBarn ¢akT 3akpinaeHHa B KoHcTuTyuii Mook 1997 poKy 3ab6opoHmn
Ha iCHyBaHHA NapTil, AKi 3BepPTat0TbCs Y CBOIX NpOorpamax 40 ToTaliTapHMX
METOZjiB i NPaKTMK HauuM3my, dalimamy Ta KOMyHi3my (cTaTTsa 13).

3abopoHa KOMYHi3My cTasia CBOEpiAHMM TpeHaom y CxiaHin €spo-
ni. Ckpisb CTanM yxBantoBaTW 3aKOHWM, CMPAMOBAHI Ha 3abOPOHY pyxXiB,
AKI MponarytoTb KOMYHICTMYHI igei. lNpaBaa, He 3aBXAM Taki 3aKOHOAa-
BYi KPOKM OTPMMYBaNN MO3UTUBHUN BUCHOBOK 3 BOKY OpraHiB KOHCTUTY-
LiMHOIO KOHTPOIIO.

Tak, 1991 poKy napiameHT Yexii BHIC 3MiHM A0 KpMMiHaNbHOro KoaekK-
CY, AONOBHMUBLUW CTaTTHO, AKOIO BY/1I0 KPMMIHANI30BaHO NiIATPUMKY abo npo-
naraHay pyxis, A4iANbHICTb AKMX CNPAMOBAHA Ha NpPUAYLEHHA Npas i CBO-
604 rpomMagaH, YM CNPUAE HaLLiIOHANbHIN, PAaCcoBIlA, KNACOBIM YN PeNirinHin
HEHaBWUCTI, BKa3aHHAM TOrO, WO A0 Takoi 3a60poHEeHOT ineonorii HaneXnTb
i KOMYHi3M. O3HayeHy HoBesny HByn0 OCKapKeHo B KOHCTUTYUiMHOMY cyai,
AKUIN, KepyYMCb BUMOTOK OPUANYHOI BU3HAYEHOCTI AK YaCTUHOK KOH-
CTUTYLiMHOMO NPUHLMNY NPaBOBOI AeP*KaBW, BU3HAB LD HOPMY HEKOHCTU-

Bundestag cancels German government funding of non-democratic parties. URL: https://www.dw.com/
en/bundestag-cancels-german-government-funding-of-non-democratic-parties/a-39372750 (Last
accessed: 20.04.2021); Basic Law of FRG. URL: https://www.btg-bestellservice.de/pdf/80201000.pdf
(Last accessed: 20.04.2021).
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TYLIMHOO, 3BaXKatoum Ha HeA0MYCTUMICTb BUKOPUCTaHHA B KPUMiHAIbHOMY
3aKOHi POpPMY/toBaHb Ha KLLTANT «30KPEMa, Taki fK...» (came B Takuit cno-
Ci6 y 3miHeHil cTaTTi KpMMiHanbHOTO KoaeKcy BM3HAaYeHO 3aD0pOHY KoMy-
HicTUYHMX pyxiB) (PieHHs Big 4 BepecHsa 1992 poky)’.

OcobAnBMM YNHOM NPOTUAIA PAAAHCBKO-KOMYHICTMYHIN ineonorii Bia-
byBanack B YKpaiHuW. Micns Hesaanoi cnpobu aepKaBHOro NepeBOpOTY,
BepxoBHa Paga YKpaiHM Nporosocnaa oCcTaToOMHY He3asiexXHICTb YKpaiHu i
3abopoHuna Ha TepuTopii YKpaiHu aianbHicTb KomyHicTMYHOI napTii Ykpa-
THW AK TaKOi, WO CAPAMOBYE CBOIO AiANbHICTb Ha 3MiHY KOHCTUTYLIMHOMO
Nafy HaCUNbHULBbKMM LUAAXOM Ta NMOCAFAE Ha iHWI KOHCTUTYLiMHI LiHHO-
CTi Ta NPUHUMNK, BM3HaYeHi KoHcTuTyuieto (OcHOBHMM 3akoHoM) YKpaiHu
1978 poKy. BapTo 3ayBaKmTK, LLIO BiAMNOBIAHE pilleHHA Oyn0 yxBaneHe He
CaMMM NapSAaMEeHTOM, a Moro KepiBHUM poboumm opraHom — Mpesunaieto
(MoctaHoBa No 1468-XIl Big, 30 cepnHa 1991 poky). Mo-apyre, 3raaaHi wiH-
HOCTi M MPUHUMNM MalXKe AO0CAIBHO BiATBOPEHi B CTaTTi 37 KOHCTUTYyUi
YKkpaiHun 1996 poky, dakTMYHOMY aHanory YyactuHi 3 ctatTi 21 OcHoBoMo-
NIOXKHOTO 3aKoHy ®PH.

OfHaK Ue axk HifK He 3aBaAWa0 CTBOPUTKM HOBe 0O’eiHAHHA 3 aHaso-
MYHOI HA3BO, WO 3ro40M MEepPeTBOPMIM Ha NOAITUYHY NapTito. OHoBAe-
Hil KOMYHICTUYHIM cUAi BAABaANOCS TPMBAJMM Yac HE MPOCTO MOBHOLHHO
bYHKLUiOHYBATK, ane 1 bpaTh yd4acTb y BUOOPUMX KamnaHiax, nepemaraTv B
HWX, Ta, AK HACNiAOK, OYTU NpeaCcTaBAEHUMM B MapiaMeHTax YCiX CKAMKaHb
npotarom 1994—-2014 pokis. ba binble, 3a Hacnigkamm Bubopis 1994 poky
KomnapTii Boanoca cdopmyBaT Halbinblly GpaKLito Ta CYTTEBO BMJIMHYTH
Ha 3micT OCHOBOMONOMKHOTO 3aKoHY YKpaiHu (cepeg, ii «3acnyr» — ocobnn-
BMI cTaTyC KpuMy, HEBU3HAYEHICTb i3 e PXKaBHUMM CUMBOIAMM, BUOKPEM-
JIEHHA POCIMCbKOT MOBM cepes, MOB MEHLIWH, HagMipHi «couia/ibHi» 30-
60oB’A3aHHA AepKasn).

2001 poky 3ragaHa lNocTtaHoBa [Mpe3unaii BepxosHoi Pagyn YkpaiHu cTana
npegmeTom po3riagy KoHctutyuiiHoro Cyay YKkpaiHw. OcTaHHiM BM3HaB
LEeN aKT HEKOHCTUTYLIMHUM 3 Ornsay Ha Opak NMoBHOBaXKeHb y pobovoro
OpraHy napaameHTy, fiK i Camoro napsaMeHTy i3 3ab60pPOHM MOMITUUYHMX
napTii, Ta bpaKy B3aemM0o3B’A3KiB Mix KomnapTieto YKpaiHu, Aka cnpuana
AEeprKaBHOMY 3aKON0TY, Ta OAHOIMEHHOK OPraHi3aLi€to, 3apeecTPOBaHO
33 3aKOHOAABCTBOM He3aneHoi YKkpaiHu (PilweHHs Big, 27 rpyaHs 2001
poky Ne 20-pn/2001).

Mpo BHeceHHA 3MiH Ao MocTtaHoswM Mpe3naii BepxosHoi Pagu YkpaiHcbKoi PCP «lpo CiTKy paltoHHUX
(micbKMx) HapoaHWX cyAiB YKpaiHcbKoi PCP Ta uncno HapogHux cyaais». URL: https://www.usoud.cz/en/
decisions/19920904-pl-us-592-czechoslovak-const-court-hate-crimes/ (gata 3sepHeHHs: 24.04.2021.).
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Pesontouia ligHocTi, aHekcia Kpumy Ta BiMHa Ha CxoAi Aanu HOBWMM
NoLWTOBX B icTOpIi i3 3abopoHoto KomyHicTMuHoi napTii. 9 KBiTHA 2015 poKy
6yB yxBaneHuin 3akoH YkpaiHu No 317-VIII «[po 3acyarKeHHs KOMYHiCTUY-
HOro Ta HaLioHaN-CoLiaNiCTUYHOrO (HAaUMCTCbKOrO) TOTANITAPHUX PEXKM-
MiB B YKpaiHi Ta 3abopoHy nponaraHam iXHbOi CUMBOIKMY», AKUM, cepe,
iHWoro, nepeabayanacb 3abopoHa NONITUYHMX NapTin, meTa (uini) abo Aii
AKMX CNPAMOBaHI Ha NponaraHay KOMYHICTUYHOTO TOTaNiTapHOro pexumy
Ta IXHbOI CUMBOJIKK. MONITUYHMM NapTiam Oyno 3anNpPonNOHOBaHO yBiAno-
BiAHWTM CBOO AiANbHICTb i3 3akoHOM. OAHaK Taky nepectopory He byno
CNpuiHATO, i MiHicTepcTBO toCcTMLii YKpaiHM Moaano Aekinbka MNO30BiB
WoA0 3aDOPOHN NOAITUYHMX NAPTIK, AKI CNOBiAYBaNAW PaAAHCHKO-KOMYHIC-
TUYHY i4eonorito.

OKPYXHUI aMiHICTPaTMBHMI cya M. KMeEBa, AK CyA, NepLluoi iHCTaH-
Lji y cnpasax Npo 3abopoHy AiANbHOCTI NOAITUYHUX NaPTIiM, yxBanus pi-
LWEHHA NPO NPUNUHEHHA AiaNbHOCTI KOMYHICTUYHOT napTii pobiTHMKIB Ta
cenan”, KomyHicTuuHoi napTii YKkpaiHu (oHoBneHoi)™ Ta KOMyHiCTUYHOI
napTii Ykpainn™.

BapTo 3BEpHYTM yBary, L0 3ra/ilaHi pilleHHA Maiu KNOBEPXOBUIN» 3MICT i
HacnpasA4i rpyHTYBaNCA Ha BUCHOBKY MiHiCTepcTBa toCTULiT YKpaiHU Woao
i4e0/IoriYHOI CNPAMOBAHOCTI Ta CUMBOJIIKM 3rafaHux napTin. Ha xanb, He
6yN0 HadaHO A0Ka3iB (a OTXKe i 34IMCHEHHSA TX OLUHKK CYyA0M), CNPUSAHHA,
a iHOAj i BIABEPTOro KepiBHWULTBA, NPeAcTaBHUKIB Tiel X KITY AiAnbHOCTI
i3 okynauii APK Ta cenapaTucbKoi BiltHM Ha CxoAi Ykpainu ™. Take noso-
BMHYACTe PILIEHHA Cyay LiIKOM MOX/IMBO MOXe HeraTMBHO OLHWUTK €B-
PONeNCcbKUIA cya, 3 NPaB NOANHN B Pa3i 3BEPHEHHSA A0 cyay NpeacTaBHUKIB
«PO3MYLLEHMX» MAPTIN.

MiacTaBol 41A TakMX BMCHOBKIB MOXKe OyTW aHani3 npaktukm ECMJ
OO0 3aXMCTy KOHBEHLIMHOro npaBa Ha cBoboay ob’eaHaHHs (cTatTa 11)
B CUTyaliax i3 3abOpPOHOI MONITUYHMX MAPTIA HaALiOHA/bHOK BAAZOHD.
OfHi€eto i3 HAMMOKA30BIWMX € MPAKTMKA Cydy Y cnpaBax npoTu TypedydmHu.
Bnaga ui€el KpaiHu, WO A0 OCTaHHBLOrO CroBiAyBana i4e0Norito CBITCbKOI

http://reyestr.court.gov.ua/Review/51867521#

http://reyestr.court.gov.ua/Review/51867526

http://reyestr.court.gov.ua/Review/54392066 (CtaHom Ha 15.03.2021 p. piweHHs He Habyno ocTaTou-
HOT CUAW Y 3B’A3KY 3 NPU3YNMHEHHAM PO3INAAY CNPaBW anenaLiiHoOI IHCTAHLEID, OCKiNbKM 3ragaHnii
AHTUKOMYHICTUYHUI 3aKoH ByB npeameTom po3rmsaay KoHctuTyuiHoro Cyay YKpaiHu. OfHak nicns
BuHeceHHs KCY piweHHs Big 16 amnHa 2019 poky N 9-p/2019 npo BM3HAHHA 3aKOHY KOHCTUTYLiIAHUM
cyA, anensauiMHol iHCTaHLii NOHOBMB NPOBaAMKEHHA y cnpasi).

Y EAVHOMY fleprKaBHOMY PEECTPI CYA0BMX PilleHb MOXKHA IETKO 3HAWTU CBIAYEHHA BUNHEHHA NPEeACTaB-
HUKamm KMY 3/1041HIB NPOTM OCHOB HauioHabHOT 6e3nekun YKpaiHv y BKa3aHuii nepiog (Hanpuknag,
http://reyestr.court.gov.ua/Review/71249212; http://reyestr.court.gov.ua/Review/66131785)
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nepxasu Kemana ATaTiopka, BUABAAAA HETEPMUMICTb 40 KpalHix 3a Norna-
[aMu NapTiid NiBOTO 1 NPaBOro TOAKY. Y pe3ynbTaTi Taki napTii 3abopoHsAm
B CYZLOBOMY MOPALKY.

OpHieto i3 TakMx 3aBOPOHEHMX NOAITUYHNX cnn Byna O6’eaHaHa KoMy-
HiCTMYHa napTia TypeyynHu. EBPOMNENCbKMIA Cya, BM3HAB HAABHICTb MOpY-
WweHHA cTatTi 11 KoHseHL,i B cMTyau,ii i3 po3nycKOm 3raZaHoi napTii yepes
6pakK 0KasiB peanbHMX AiK NapTiK, CNPAMOBAHMX KNHOYOBKUX LIIHHOCTEN Ta
NPUHLUMNIB, AKI NiaNaratoTe 0cobAMBOMY 3aXMCTy NiAa, Yac peanilauii 3raja-
HOro KOHBEHL,MHOro npasa (HauioHanbHa 6e3neka, rPOMaACbKMIA nopa-
0K, 3/l0pOB’A HaceneHHA, MOpa/ib Ta NpaBa NtoAMHK (4acTuHa 2 cTaTTi 11).
Hacnpasgi napTito 3abopoHnnm yepes ii Ha3By Ta nporpamy. A cama nap-
TiA HaBITb He BCTUMNA 3P0BUTU BYAb-AKMX 3HAYYLLMX KPOKIB Ha NMOMITUYHIN
apeHi. Cya B13HaB, LLO B AEMOKPATUYHIN AeprKaBi «He Moxe ByTu BUNpaBs-
[aHHAM CTBOPEHHSA NepeLlKoa NoNiTUYHOMY 06’eAHAHHIO TiNIbKK Yepes Te,
Lo BOHO Morno 6 nybaiyHO 06roBopUTH CTAHOBMLLLE NEBHOI YaCTUHM Hace-
NeHHs B Aep:KaBi (idemocsa npo npobnemy Kypdis, AKy AKMUBHO po38UBa-
tomob KomyHicmu — FO. B.) i B3ATW y4acTb Yy NONITUYHOMY HUTTI KpaiHu ana
3HaXOAXKEHHA, BIANOBIAHO 4O HOPM AEMOKpPaTIi, pileHb, 34aTHUX 3a40-
BO/IbHUTM KOXKHY 3aLiikaBneHy ocoby» (PiweHHs Big 30 ciuHa 1998 poky vy
cnpasi «06’eaHaHa KOMYHICTMYHA NapTia TypeudnHn NpoTr TypeddmHny)’.

MNoBepTatoumce 40 BITYM3HAHOI ICTOPIT AEKOMYHI3aLLii, BapTO 3ayBaXKu-
TW, WO CBOE C/IOBO BKOTPE cKazaB KoHCTUTyLiHnin Cya YKpaiHKW, BU3HABLLM
3akoH YkpaiHu Noe 317-VIIl Takum, wo Bianosigae KoHCTUTYLIT YKkpaiHu (Pi-
WeHHA Bia 16 annHa 2019 poky Ne 9-p/2019). Bax/MBOIO € Taka topuamnyHa
no3uuis, BM3HAYeHa B pilleHHi cyay: «KOMYHICTUYHWIA peXMM 3anepeudy-
BaB 1 obmerKyBaB npaBa JtOANHU, YHEMOXKIMBUB AEMOKPATUYHY OpraHi-
3aLito AeprKaBHOT BNaam». «Y3ypnauisa AepXaBHOI BAAAM KOMYHICTUYHUM
PeXMMOM 3AiMCHIOBaacA NepLl 3a BCe WAAXOM NikBigauji ceoboam noni-
TUYHOI AiANIBHOCTI, YCYHEHHA MNONITUYHUX ONOHEHTIB Ta YHEMOXK/IUBAEHHA
NONITUYHOT KOHKYPEHLLT, 3ab0pOHM AiANbHOCTI BCIX NONITUYHUX NAPTIN, OK-
PiM O4HIEI — KOMYHICTUYHOT, AKA HacNpaBAi NepeTBopuaaca Ha NPoBiAHY
IHCTUTYLitO, WO BM3HA4yana NpiopuTETU AEPKABHOI MONITUKM, HEXTYHOUN
OHOYACHO AEMOKPATUYHUMM NPUHLMNAMKW OpraHisauii AepxaBHOI BNaau,
KOHCTUTYLIMHMMM HOPMaMM 1 MpaBamm NOANHNY.

CBOEPIAHMM NPOAOBKEHHAM NONITUKM AEKOMYHI3aLii B YKpaiHi M iHLWMX
KpaiHax CxifHOi EBPONM CTano 3anpoBaAKeEHHA «IHOCTPALLIMHMX» 3aX0AiB,

PiweHHs Big 30 ciuHa 1998 poky y cnpasi «06’e4HaHa KOMyHICTMYHa NapTia TypeuunHu NpoTy TypeuumnHmuy.
URL: http://europeancourt.ru/uploads/ECHR_United_Communist_Party_-of Turkey_and_Others_v_
Turkey_30_01_1998.pdf (gaTa 38epHeHHs: 24.04.2021.).
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AKi 3a00pOHANM 06iMMaTK Nocagm, ocobam, AKi 3a «PaSAHCBKUX» PEXUMIB
obiManu nocaam B AeprKaBHUX, NAPTiIMHMX OpraHax Ta NoAITUYHIN noniui
(cneujanbHUX cny:kbax 6e3nekn).

OKpeMi 3 TaKMX «1tOCTPaLLiMHMX» 3a60POH (TOYHIilWe He cami 3a60POHM,
a KeMcn CTOCOBHO KOHKPETHMX FPOMaAH, A0 AKMUX iXx Byn0 3acTOCOBAHO)
CTaBanu NpeameTom po3rnaay €BPOMNeMCbKMM Cya0M 3 NpaB JOAUHKN. Y
CBOIX pilleHHAX cyA, aHani3yBaB 3raAaHi 3ab0OpoHM Kpisb NpU3My 3Ha4y-
LLOCTi AeMOKpaTii AK OAHIET i3 KNOYOBMX LLIHHOCTEN KOHCTUTYUiOHANI3MY,
AK CMiNbHY CNaAWMHY €BPOMENCbKMX AepXKaB, WO CKNAAAETLCA i3 NOoAi-
TUYHUX TPAAMLIN, iaeaniB cBODOAM | BEPXOBEHCTBA NPaBa, AKa K€ EAMHOKO
NoNiTMYHO Moaennto, nepenbayeHor KoHBEHUjEW i, OTXKe, €AMHOND
CYMICHOIO 3 Heto»'.

Cya BM3HaB 3a AepKaBaMMU-y4aCHULAMM NPaBO 3aCTOCOBYBATM NtOCTPa-
LiMHI 3ax04M A/19 NMOKapaHHSA 0cobu 3a ii MUHYY HErPOMaAHCbKY MoBe-
AiHKy abo ana 3anobiraHHA HebesneKku ANA KOHCTUTYLLIMHOIO NopaaKy ye-
pe3 ycyHeHHsA ocobu 3 obiimaHoi nocaam abo BiAMOBI i1 y 6anoTyBaHHA
(obitmanHi) nocagun.

Bynn 1 neBHi 3acTeperkeHHnA, 30Kpema i ToM $aKT, Lo TaKi 3axoam € BU-
npaBAaHUMM | NPOMNOPUIMHMMM B NePLi POKK Mic/iA NOBANEHHS KOHCTUTY-
LiMHWX PEXKMMIB, O4HAK WO A3/, TO MEHLLE € NiACTaB IXHbOro 3aCTOCYBAHHA.

BiTYM3HAHMI 3aKOHOAA@BELb A1A NOAANbLIOT AeMOKpPaTM3aLlii npouecis
YNPaBAiHHA YXBaaMB 3aKOH YKpaiHuM «1po oumnLLeHHA Bhaam» Bia 16 Bepec-
Hs 2014 poky Ne 1682-VII, sknm byno 3anpoBagKeHo HU3KY NtoCTpaLLiMHMX
3axo4iB 40 ABOX KaTeropii ocib: a) aki obilimanu BignosiganbHi nocaam
B [E€PXKaBHUX OpraHax, 30Kpema opraHax npaBonopAAKY, 33 YaciB npesu-
neHcTBa B. AiHykoBMYa; 6) AKMX 0B6MpanM Ha KepiBHi nocaau B nNapTilHi 1
KOMCOMOABCBKI 0praHu, i Aki nepebyBann Ha Nocagax B opraHax Hesneku
3a yacis CPCP. Ha »kanb, Biapasy He B3AAM [0 yBaru No3uLii eBponencbKrmx
EeKCMepTiB, AKi, He 3anepeyytoum AOCTPaLito AK IHCTPYMEHT CaMO3axmCTy
AeMOKpaTii, 3aKNMKanM Nif Yac 3aCTOCYBaHHA NOCTPALIMHMX MEXaHI3MIB
060B’A3KOBO AOTPMMYBATUCh TaKMX MPUHLMMIB: «MPOBUHA NOBMHHA BYTK
[0BeZleHa B KOXKHOMY KOHKPETHOMY BUMNAAKY; MPaBO Ha 3axMCT, Npe3ymn-
LiA HEBMHYBATOCTI 1 NPaBO Ha OCKapXeHHA B CyAi MatoTb ByTW rapaHToBa-
Hi; NOBMHHI BYTW AOTpUMaHI pi3Hi GYHKLi i Uini, 3 ogHOro BOKy, NtCTPaLLl,
30Kpema 3axmcT HOBOI IeMOKpaTIi, Ta 3 iIHWOro — KpUMiHanbHe NpaBo, Tob-
TO NOKAPaHHA 0OCib, MPOBMHY AKMX A0BEAEHO; NOCTPALLA NOBMHHA Bigno-

PiweHHsa EBponeicbKoro cyay 3 Npas MtoAMHK y cnpasi « aaHok npotu Nlatsii». URL: http://khpg.org/-
index.php?id=1376806128 (aaTta 3BepHeHHA: 24.04.2021.).
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BiJaTV CYBOPUM YaCOBUM MEXKaM AK Y Nepios, il BUKOHAHHA, TaK i B Nepios,
nepesipkn» (MPOMiKHUIA BUCHOBOK BeHeLiNCbKOi KOMICii LWoa0 3aKoHy
«Mpo ounteHHn Bnaan» (12—13 rpyaHs 2014 poky)”.

Pe3ynbTatom TaKoi «HeyBarm» ctano PiweHHA €Bponeicbkoro cyay 3
npas atoAanHK y cnpasi «Monax i iHwWi npotn YKkpaitm» (17 »kosTHsa 2019
poky). Cya, BM3HA4MB, WO B CMTyaUji i3 3aCTOCYBaHHAM /10 3aABHMUKIB 3a-
Xof4ig, nepeadaveHnx 3aragaHMm 3akoHOM, ByN0 NOpPyLWEHO ABa KOHBEH-
LiMHMX NpaBa — NPaBO Ha cnpaBeAMBUIA cyA (CTaTTA 6) i NpaBo Ha nogary
[0 NPUBATHOIO Ta CIMENHOrO XMUTTA (cTatTa 8). B OCHOBY CBOEI aprymeH-
Tauil cy4 NOKAaB PUANYHY NO3MLI0, BiANOBIAHO A0 AKOI «3aCTOCOBAHI
[0 3asABHMKIB 3ax0oam Bynn ayxKe obmexyBalbHUMM M WMPOKMMHK 33 06-
caromy». «Tomy NoTpibHi Bynn ay»ke nepekoHAMBI NiacTasu, Wob AoBecTy,
O TaKi 3axo4mMm Moran ByTK 3aCTOCOBaHI 3a BiACYTHOCTI Byab-aKoi iHAMBI-
[yanbHOT OLIHKM NoBeAiHKM ocobu nulle Ha NiacTasi BUCHOBKY, WO iXHE
nepebyBaHHA Ha nocagi B Nepioa, KoAM naH AHYKOBMY 0bBiimaB nocaay
Mpe3unaeHTa YKpaiHM, 4OCTaTHbOK MipOKo A0BoAMAO BpaK y HUX BiaaaHO-
CTi AEMOKPATUYHMM NPMHLMNAM AepKaBHOI opraHisalii abo ixHio npuyeT-
HiCTb 40 Kopynuii»™.

BapTo 3ayBaKMTH, LLO «BOMOBHMYA AEMOKPATIA» HEe € YHiKa/lbHO Na-
HIBHOIO KOHLENLUitO B3aEMOAIi 3 NONITUYHUMM NAPTIAMM 1 iIHWKUMMK iHCTK-
TYTamu BUCAOBAEHHA MOrnaais. [PpOTUNEKHOK A0 Hel € AOKTPUHA «MNpo-
LeaypHOI AeMOKpaTii», ACKpaBum npeacrasHMKom Akoi € CLUA. CyTHicTb
Li€i JOKTPUHM nonsarae B 3aD0OPOHI Oyab-AKMX 0OMEXKeHb «Ha MOMITUYHY
OMCKYCItO | BUCNOBAEHHA AYMOK, YPaxXOBYytouM M Ti BUCTYMNK, WO CMPAMO-
BaHi NMPOTU YMHHOTO KOHCTUTYLiMHOTO nady» . LLiAKOM 3po3ymino, wo
NAeTbCa NnLle NPo AeMOKPaTUYHI CNocobu BMUC/IOBAEHHS CBOIX MOMALIIB.
MpUNyCcKatoTb, WO Y Bi/IbHOMY CyCMibCTBI MOBUHEH YHKLIIOBATW Njtopa-
Ni3M IYMOK Y MaKCUMasibHUX mMexKax. LlboMy TakoxK cnpudae i Te, WO Take
CYCNiNbCTBO OAHOIO pa3y «He XBOPINO» Ha TOTaNITapM3M UM iHLWI Heae-
MOKPATUYHI NPaKTUKK, @ TOMY € NEBHA rapaHTis, WO iCTOPMYHA NamM’ATb He
3MOMKe CTaTW MEeBHUM TPUTePOM A/1A MOBAIEHHA AEMOKPATIl.

AK BAYYHO 3 LbOro npueody 3a3Haums BepxosHuit cya CLUA B pilleH-
Hi y cnpasi «leHk npoTtn Cnonydyenux LUTaTie» (Schenk v. US, (1919)):

Interim Opinion on the Law on Government Cleansing (Lustration Law) of Ukraine adopted by the Venice
Commission at its 101st Plenary Session (Venice, 12—13 December 2014) — in Ukrainian. URL: https://
www.-venice.coe.int/webforms/documents/?pdf=CDL-AD(2014)044-ukr (Last accessed: 20.04.2021).
CnpaBa «[onsAx Ta iHwi npoTu Ykpaitm». URL: https://protocol.ua/ua/polyah_ta_inshi_proti_ukraini/
(aaTa 3BepHeHHA: 24.04.2021.).

Bodunnb 3. /1. 3anpeT NONAUTUYECKUX NAPTUIA KaK OAMH U3 NPU3HAKOB «BOMHCTBYIOLLEW AeMOKPaTUM».
CpasHUMenbHoe KOHCMumMyyuoHHoe obo3peHue. 2005. Ne 1. C. 114,
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«OpaTop-oAMHaK, WO nponarye peBotoLjilo 3 iIMAPOBI30BAHOT TPUOYHN Y
bopMi AlLIMKa 3-Mia MWAa, MAaE Mao LWAHCIB Ha ycnix, ane B rapHo opra-
Hi30BaHOTrO, BMCOKO AMCLMMIIHOBAHOIO MOMITUYHOrO pyxy, WO nponarye
PEBOJIOLLIIO Ha MOPOXOBiN HoUL HecTabiNbHUX NONITUYHUX YMOB, LLAHCIB
HabaraTo 6inbliue»”,

MoXHa CTBepAKYBaTH, WO No3mLia EBPONENCHKOrO Cyay 3 NpaB A04M-
HWM TaK Camo CMNOBiAYyE NPaBOBY MOAITUKY TEPNUMOCTI A0 PYHKLIOHYBaHHA
PagMKaAbHO HaNAWTOBAHMX NONITUYHMX 06’eAHaHb. 3rafyBaHa NpPaKTMKa
OCKapKEeHHA pilleHb TypeLbKMX OpraHis BAagm LWoAo 3abOpoHM nonituy-
HWX NapTil € TOMY CBiAYeHHAM (cnia AoaaT, wo i3 282 pilleHb, yXxBaneHux
woao TypeydmHu 3a ocTaHHi 60 pokis, y 97 BunagKax cya BM3HaB Nopy-
LWeHHs came npasa Ha cBoboAy acoujauii™, 3BMYaitHo, Bepy4un A0 yBaru
M TON aKT, Wwo KoHCTUTYLiMHMIA cya, TypeydmHM 3a Yac CBOET AisNbHOCTI

v***)

3abopoHmB 25 napTin

Y peuwo cxoxin cnpasi «CtaHkoB Ta O6’eiHaHa MaKedOHCbKa OpraHisa-
Lis “lninaeH” npoTtu bonrapii» (2 osTHA 2001 poKy), cya BU3HaB NOPYLLEH-
HA NpaBa Ha cBOOOAY MMPHMX 3iBpaHb CTOCOBHO rpOMaAH, AKi, 32 YNHHUM
YKpaiHCbKMM 3aKOHO/1aBCTBOM, LLIZIKOM iMOBIPHO MO BYTW 3BUHYBAYEHI
y NocAraHHi Ha TepuTopianbHy LiNICHICTb. MWaoca npo rpomaacskuii pyx,
AKMN MaB Ha MeTI Bif'eAHATW YaCTUHY TepuTopii boarapii Ta cTBOPUTK He-
3a/71eXKHY MaKeOHCbKY AepaBy. 3 LLE METOK BOHW B/IALLITOBYBAJIM Pi3HI
nybAiyHi 3ax04M i3 BUKOPUCTAHHAM CUMMBOJIIKM, LLLO 3aCBia4yBasio ixHi ce-
napaTUCbKi Hamipu.

Cya, BUCNOBUB HU3KY OPUANYHUX MO3ULIN, AKi € BM3HAYabHUMM aNA
BMLLE3ragaHoi AOKTPMHK, chOopmMOoBaHOI cyaom: «OAHIED 3 NPUHLMNOBMX
XapaKTEPUCTUK AeMOKpaTii € 3Mora po3B’A3yBaTh Npobsemmn KpaiHn 3aB-
OSKW aianory, 6e3 3acTocyBaHHA HACWM/IbCTBA, HaBiTb AKLIO Ui npobiemu
Ait0Tb ApaTiBAMBO. [JeMOoKpaTia pO3KBITa€E 3a CBOOOAN BUCIOBAEHHA NOM/IA-
AiB...CyTTEBUM YMHHMKOM, SIKMI NOTPIOHO B3ATW [0 yBaru, € NMUTAHHA, UM
Ma/IM MicLe 3aK/IMKN 0 3aCTOCYBaHHS HAaCW/IbCTBA, 3aK010Ty abo B iHLWIN
bopMi 3anepedeHHsa 4eMOKPATUYHUX MPUHLMMIB»

[Oxkanpa K., beppu k., Tongman k., Xyna K. TpyaHbIM nyTem AeMOKpPaTUK: NPpoLLecC rocyAapCTBEHHOIO
ynpasnenus 8 CLUA / nep. c aHrn. Mocksa, 2006. C. 470.

European Court of Human Rights. Annual Report 2019. Strasbourg: European Court of Human Rights,
2019. P. 137.

KbiHeB A. B., /llobapes A. E MapTuu 1 BbI6Opbl B cCOBpeMeHHOW Poccuu: asontoums u aesontoums. M.:
HoBoe nutepatypHoe o603peHue, 2011. C. 155.

MN36paHHble pelwweHus EBponeiickoro cyaa no npasam yesnoseka. Ctatbs 11 EBponelickoi KOHBEHLUK
0 3aLLMTe NPaB Ye/0BeKa M OCHOBHbIX cBo60A,. M.: MXT, 2012. C. 179.
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3 iHWoro BOoKy, cya NPOAEMOHCTPYBaB MIATPUMKY Bnadi TypedyunHu y
cnpaBi Npo 3abopoHy MapTii 6raroaeHcTsa (Pedax Naptnazn). Ha Biaminy
BiA TPAAMLIMHO «NpoLeaypPHOro» niaxoay A0 PO3YMiHHA AEMOKPATUYHOMO
OMCKYPCY, CyA, KBOMOBHMYO» MiAiMALLIOB A0 NMUTAaHHA NPO MOXAMBOCTI iCHY-
BaHHA NONITUYHUX CUA, AKI HAMAratoTbCA HiBeNtoBaTV Ha30Bi OCHOBM NPaBo-
BOI AEMOKPATUYHOI AepKaBM, 30KpeMa ii CBITCbKMIA xapaKTep. «He MoXHa
CKa3aTK, LLLO BEPXOBEHCTBO NpaBa JIeXKNTb B OCHOBI CBITCHKOTO CyCMiNbCTBa,
KO/IM Tpynu NtoAen ANCKPUMIHYIOTb nLle Ha NiacTasi byab-aKoi cTaTi, no-
NITUYHKUX abo peniriiHMX NnepekoHaHb. BepXxoBeHCTBa NpaBa HEMAE TaM, Je
ONA TaKMX rpyn CTBOPHOOTb abCONOTHO iHLY 3aKOHOAABYY cUMCTEMY. ICHYE
Lye TICHWIN 3B'A30K MiXK BEPXOBEHCTBOM NpaBa i AeMoKkpaTieto. OCKiNbKM
bYHKLiElO NpaBa € rapMOHi3allis i peryatoBaHHA BiAHOCUH MiXK A0BOAI Pi3-
HUMMK NIOAbMU, BEPXOBEHCTBO NpaBa He MOXKYTb TPUBANI Yac NiATPUMY-
BaTW, AKLLO NtOAM, LLO NIAKOPAKOTHCA OAHMM i TUM e 3aKOHaM, He MatoTb
npaBa OCTaHHbLOTO C/10Ba LWOA0 3MICTY Ta 3aCTOCYBaHHA 3aKOHIBY .

Cya 3anepeynB MOXAMBICTb iCHYBaHHA PyXiB, AKI NponarytoTb iael 3a-
NPOBaAXKEHHA WapiaTy AK NPOTUCTaBAEHHA CBITCbKIM MPaBOBIA CUCTEMI.
HacnpaBai cya NoeaHaB Havana «BOMOBHWYOI» Ta «NpOLEeAypPHOi» AOK-
TPUWH. 3 oAHOro 60Ky, Cy/, BM3HAB, LLLO NPOMNOHOBAHI NAPTIED KOHCTUTYLLIAHI
Ta 3aKOHOZABYi iHILATUBM «MOBWUHHI BianoBiaaTM dyHAaMeHTanbHUM Ae-
MOKPATUYHUM MPUHLMNAM, @ 3 IHLIOrO — peanisaLil Taknx 3aBAaHb NOBUHHI
[OCATaTU NULLE 3aKOHHUMM Ta AeMOKPATUYHUMMK 3ac0Bamm».

Ba/mBum € i Te, WO [OKA30OM «HEAEeMOKPaTUYHOCTI» camoi napTii
MOKe OYyTU He Ti/IbKM Aif/IbHICTb CAaMOro MOoAITUYHOTO 06’eAHAHHSA, ane i
Ail, pilleHHA Ta BUCTYNM MOro npeacTaBHMKiB. OCTaHHE Ma€ 3HAYeHHA A
PO3B’A3aHHA NUTaHHA NPO 3abOPOHY NapTii HaBiTb 3a YMOB, KO/IM MapTis
nybAiYHO He NiATPMMana Taki KPOKM CBOIX NPeACTaBHUKIB, afie N He BigMO-
BMAACA BiA NoAaNbLIOI CNiBNpaLi 3 HUIMKM i He BMKAOYMAA iX 3i CBOIX NaB.
«lMonpu Te, wo nigepn PEGAX B ypAaOBUX AOKYMEHTAX HE 3aKAMKaAW 40
3aCTOCYBaHHA CUAWN M HACUNbCTBA, BOHU HE BXKW/IM HaNeXHUX 3ax0/iB, Wob
OMCTaHLOBATMCA BiAL TUX YNeHiB napTii, AKi NybaiYHO cxBantoBasM 3acTo-
CYBaHHA CUMAM A0 NOAITUKIB, WO iM npotuctosanu. Jlinepn PEGAX He Hama-
raancA PO3BIATM ABO3HAYHICTb TBEPAMKEHD NPO MOXAMBICTb 3aCTOCYBaAHHA
HaCUNbHULILKMX METOIB A/19 OTPUMAHHSA 1 yTPUMaHHA Bnaam»  (PileHHs
y cnpasi «MapTis brarogeHcTsa (Pedax Maptnasn) 1 iHWwi npotn Typeyun-
HW» Bia 13 ntoToro 2003 poky).

Tam camo. C. 65.
MN36paHHble pewweHus EBponeiickoro cyaa no npasam yesnoseka. Ctatbs 11 EBponelickoi KoHBEHLUK
0 3aLLMTe NpaB Yes0BeKa U OCHOBHbIX cBobog. C. 71.
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Taka pUTOpMKa OAHIEl 3 HAMABTOPUTETHILLMX NPAaBO3aXMCHMUX IHCTUTYLLIM
Y CBITi 3aK/IMKA€E 40 NOCTYNOBOro PO3LWMPEHHA NOAA iaeonoriyHoi cBobo-
OM, AKe 40 CHAru KpaiHam, WO CnoBiAytoTb AOKTPUHY «NpoueaypHOi 4eMo-
KpaTii». JemoKpaTia — ue Te MUCTeUTBO, AKOrO MOBUMHHI BUNTUCH HE TiIbKK
NONITUKM, ane i cam HapoA,. TaKy KOHLEMLLIKO HiMeLbK1IM A0CNiAHWK [toHTep
®paHKkeHbepr oxapaKTepm3yBaB, AK KCyBEPEH, O HaBYaETbCAY. [leMoKpa-
TUYHMWIA Hapoa TUM i BiAPI3HAETLCA BiA, aDCONOTUCTCHKOrO CyBepeHa, Lo
BiH «MOXe abo, TOUHille, MOMY A03BOJIEHO HABYATMCA». «B emnipuyHOMY
NaaHi LA MOX/IMBICTb O3HAYaE, WO CyBEpPEH 34aTeH HAaKoMMYyBaTu AOCBIA.
Y HOPMaTUBHOMY — YMOTAALHE YABNEHHA MUHYAOrO M BUpOoBAeHHA Bigno-
BilHWUX BMCHOBKIB 415 MalnbyTHbOro» .

[oBoAi CBOEPIAHNM M iPOHIYHUM A1A PO3YMIHHA KOHLENTY «CyBEpPEHa,
WO HABYAETLCAY € iCTOPIA i3 NEPWMMMN AEMOKPATUYHUMM BUOBOpamm B An-
*upi 1991 poky. Mig BNAMBOM €KOHOMIKO-COLLIaAbHOT KPU3KM Ta MaCOBMX
NPOTECTIB, YPA/A, BiCbKOBMX (NpaBaa, MaKCMManbHO «ibepanizaoBaHniny)
BMPILLIMB NPOBECTN BaraTonapTiiMHi ABOTYpoBi BMOOPK. 3a pesynbraTamm
nepLloro Typy MaiKe NONOBMHY rofocis BUOOPLIB OTPUMAB |cnaMcbKui
GPOHT NOPATYHKY, ifeonoria Akoro HGyna cnpAmoBaHa Ha BCTaHOB/IEHHA
WwapiaTy. 3a NigpaxyHkamu B Apyromy Typi, BOHW NOTEHLiHO morin 6 oT-
prmaTin KBanidikosaHy BinbluicTb, SsKka 6 Aana iM 3MOTy He TiIbKM 3MIHUTY
KOHCTUTYL,tO, afe HaBiTb i NPOroNOCUTU AXKMP ICIaMCbKOKO [AEPXKABOIO.
Ono3nuinHi ao IPM NoAiTUYHI CMAK 3iHIiLItOBAaAM MaCOBiI MpOTeCcTM CBO-
X NMPUXUNBHUKIB.

Hacnigkom Lboro ctana BiAcTaBKa npesvaeHTa i nepexin Baagm cro-
YyaTKy A0 Pagu HauioHanbHOI 6e3neku, a noTim A0 Buuloi aepsKasHOI
paan. LLi TMm4yacoBi opraHu ckacyBaam Apyrui Typ i3 GOPMyItOBAHHAM:
«Bnbopumnit npouec nepepBaHo, OCKINbKM BiH CTAHOBUTL 3arpo3y mManbyT-
HbOMY ZepMKaBu» .

Teopito CaMo3axmCTy AEMOKpPaTii OCTaHHIM YacoM PO3rA4atoTb Y KOH-
TEKCTI 3arpo3s, sKy Hece i3 coboto XBM/IA Mony/iamy B Nyb6ivHiM noniTunu,.
Mpuxig y HM3Li KpalH 40 BAAAW AiAYIB, AKI anetotoTb 40 NOMITUKK i30AiLi-
OHi3MY, rereMoHi3ytoTb DiNbLLICTb, AKA IX NIATPMMYE, MOXKe 03Ha4YaTW Nos-
BY I0BO/ CEPMO3HUX TEHAEHLLIN, 3arPO3/IMBUX AK [/19 NPABOBOI AEPKABU,
TaK i 3acaf, NpeacTaBHULbKOT A4eMOoKPaTii . 33 CAYLIHUM BMCIOBOM ame-

®paHkeHbepr . Obyyatowwmiica cysepeH. KOHCMUMYyyUoHHoe npaso: eocmoyHoesporelickoe 06o3peHue.
2004. Ne 2. C. 17.

Nanga P. T. Uctopua Anxupa. XX Bek. M.: MIHcTUTYT BocTOKOBegeHmA PAH, 1999. C. 215-217.

LLlaa6 C. MonynucTkoe nckyleHue. ObpaTHas CTOPOHA UANHO3UKN MAEHTUYHOCTK. K.: Bua-Bo XynaHcbKoro,
2020. C. 10.
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PUKaHCbKOI gocniaHunui Haai YpbuHaTi, «nonynism nosepTae npiopuTeT
rereMoHiYHIN eAHOCTI Hapoay, NPOTUCTABAAE (i AK PaLLiOHANICTUYHINA cnpo-
6i 3BeCTU Taky €AHICTb A0 AenibepaTUBHOI MPOMOBM, TaK i NpoueaypHii
06pobLi 3acobamm BUGOPHOIO NpeacTaBHMLTBA, NOAITUYHOI y4acTi Yepes
KaHanu NONITUYHUX MapPTIK Ta KOHCTUTYLLIMHUX HOPM, L0 OBMEXKYIOTb pi-
WeHHs BinbliocTi»”.

Hacnpasgai nonyniam 6opeTbea i3 TUM, 40 YOro TONIEPYE «MONITUYHA Aj-
€Ba AEMOKPATIA» — N0 PISHOMAHITTA Ta MYNbLTUKYALTYPaniamy. BuTticHAto-
YW OABIYHOTO CYMYTHMKA KOHCTUTYLiOHaniamy, nibepaniam, i3 noniTM4HO-
ro AMCKYpCY, BiH y Takuit cnocib nepiognM4yHo CTaBUTb Mif, CYMHIB LiHHICTb
npaB NANHN Ta BEPXOBEHCTBA MPaBa AK aKCioNOriYHYy OCHOBY Cy4aCHOro
KOHCTUTYLMHOrO MOpAAKY. AK CAyWHO onucye Ut cuTyauito K. P. Kateac-
cep, Cy4acHy AeMOKPaTito MOXKHa po3ra4aTh AK NOCTIMHE TepTa MiX ABO-
Ma «CTOBMaMM», OAHMM i3 AKMX € HAPOAHE NPeACTaBHWULTBO, 3aCHOBaHe
Ha PerynapHUX Ta BibHMX BMOOPaAX, a iHWWMM — 3aKpinaeHi B KOHCTUTYLT
IHCTUTYUIMHI BNagHi MexaHi3MK Ta CyA0Ba CMCTEMA, AKA CTOITb Ha CTOPOXKI
npaBs NtoaAnHK, Ak ocepai nibepanbHoi AemoKpaTii. onyAiCTUYHI NOAITUYHI
CUMAN anentooTb A0 TOTo, WO CPOPMOBAHI B iHLLIMM, aHixK BMOOPKU BRadHI
IHCTUTYLIT, HE MatOTb HA/IEXHOTO PIBHA HAPOAHOI NENTUMHOCTI, @ OTXKe, He
NOBWHHI NPOTUCTaBNATK cebe opraHam NepBMHHOIO NPeACTaBHMLTBA UM
06paHMM HapogoM NOCafoBMM 0coBaM, 30KpeMA, CKacOBYHOYM yXBaNeHi
OCTaHHIMM pilleHHA, HaBiTb TOAj, KOAM TaKMMKM PilLEHHAMMW MOPYLWYIOTb
npasa MeHWocTi" .

BakKo CnporHo3yBaTtu, Yn BUPOBAATb KOHCTUTYLLIMHI CMCTEMM NEBHI 3a-
NOBIXKHUKM NPOTK LUMX HeBEe3NEeYHUX TEHAEHLLM, OAHAK NOKM LLO BUAAETb-
CA, WO OAMH 3i CTOBMIB KOHCTUTYLLIOHANI3MY, — IEMOKPATItO BUKOPUCTOBY-
t0Tb MPOTU iHLIMX ABOX MOro (KOHCTUTYLiOHaNi3My) OCHOB.

YpbuHaTu H. UckarkeHHas aemokpatus. M.: U3-Bo UHcTuTyTa Maiigapa, 2016. C. 253.

Kaltwasser C.R. Populismvs. Constitutionalism? Comparative Perspectives on Contemporary Western
Europe, Latin America, and the United States. URL: https://www.fljs.org/sites/www.fljs.org/files/
publications/Kaltwasser.pdf (Last accessed: 20.04.2021).
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4.2. BuOopH K KaouoBa popma GesnocepeaHboi
AeMOKparTii: KOHCTHTYUiHHI 3acaan

4.2.1. NpasoBa npupoaa subopis

Bubopu sk dopma peaniszauii 6esnocepeaHbOi AeMOKPaTii HUHI € He-
BIAAINBHOKO O3HAKOK AEMOKPATMYHOrO CycniaAbCTBa. HaBiTb KpaiHM 3 TO-
TaNiTapHUMK YM aBTOPUTAPHUMU NONITUHHUMM PEXMMAMM HaMAratoTbCA
«npoBoanTU» BMBOpK Ana neranisauii (ane He neritumalli) CBO€i Bhaau.
To6T0 BMOOPUM B Cy4acHMX YMOBAX €, MO CyTi, YHiBEPCAZbHUM iHCTPYMEH-
TOM He TilbKM GOpMYyBaHHA OpraHie BnagM, ane i 3abesneyeHHs OyHK-
LiMHOT CTPYKTYPOBAHOCTI camoi Aep»KaBu. poTe Take CTPYKTYpyBaHHA I
BUAMME «HapoAHEe NPeACTaBHULTBO» CTBOPHOOTb YaCTO /ULIE 30BHILLHIO,
bopmanbHy HaBAUKEHICTb A0 AEMOKPATUYHUX CTaHAAPTIB, afe He 3aBMK-
Av 3abe3neyytoTb peanbHy NeriTMmalito Bnagu. 3 ornaay Ha ue, NUTaHHA
«peanbHoCTI» BUOOPIB € UM He HaedeKTUBHILMM iHAMKATOPOM AeMOKpa-
TUYHOCTI AeprKaBK 3arasiom Ta ePpeKTUBHOCTI il iIHCTUTYTIB.

YiKe TpaguuiiHo BMOBOPW NMPURHATO CNPUUMATK AK IHCTPYMEHT dop-
MYBaHHA NPeACTaBHULBbKMX OpraHis nybaiyHOl BAaauM, Hacamnepes nap-
JNIAMEHTIB, 3aMilLleHHA NoCcaaM MaBu AepXKaBu, NPeACcTaBHULBKMUX OpraHis
Ha piBHi cyb’ekTiB deaepalii (y deaepaTnBHUX KpaiHax), NpeacTaBHULbKUX
opraHiB MicLIEBOro camoBspaayBaHHs . [ly»Ke 4acTo BUOBOPK 1 CNpUIAMatoTb
Nvlle Kpi3b Npu3my wiei GyHKUi. MpoTe Takui Niaxia, € ayKe BY3bKUM 1
04HOBIYHMM, adrKe, BiANOBIAHO 4O HbOTO, BUOOPWU CNPUIMMAIOTL /MLLE B
aCMNeKTi iXHbOro «OPraHOTBOPYOro» 3HAaYEeHHA 1, BiANOBIAHO, 3BOAATb TiNlb-
KW [0 AePXKaBHO-BNAAHOIO PeryNtoBaHHA, HaBiTb 3 ypaxyBaHHAM BUAB/EH-
HA CNpPaBKHbOI BON Hapoay. Hacnpasai BMOOPM BUKOHYOTbH WKMPLLE KONO
IOPUAMYHO 3HAUYLLMX DYHKLIN.

OcHoBHa GyHKLiA BUOOPIB — Lie BCE K eriTMMaLia AepKaBn i nybaivyHoI
BNaau. BUbopun € iIHCTpYMEHTOM BUABNEHHA BOAI HAapoAy. BinbHi, BiaKpK-
Ti 1 nepiognyHi BM6OPK AatOTb 3MOry Zlep:Kasi nepebysaTn B XKMBOMY Ta
aKTyanbHOMY 3B'A3KY 3 il HapoaoM. BUBOpK € NPaAKTUYHMM IHCTPYMEHTOM

B okpemux KpaiHax BU6OPU BUKOPUCTOBYIOTb 1A 3aMilLeHHA Nocag, i B iHLUMX OpraHax Biaau, Hanpu-
Knag, nocagosux ocib noniuii (Beamkobputaris), npokypopis (CLUA), cyaais (CLUA, AnoHis). MpoTe Takuit
niaxif, BUAHATKOBUM i HE HAATO NOLIMPEHUI, 0COBNNBO B KpaiHax KOHTUHEHTaNbHOT cucTemu npasa. us.
Daniel M. Thompson Do Elections Increase Local Policy Responsiveness? URL: http://web.stanford.
edu/~dthomp/papers/-Thompson_Commissioners.pdf (Last accessed: 20.04.2021); Ellis Michael J. The
Origins of the Elected Prosecutor. The Yale Law Journal. 121.6 (2012). P. 1528-1569; Aaron-Andrew P B,
and J L. Ethan. Elected Judges and Statutory Interpretation. The University of Chicago Law Review. 79.4
(2012).
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nepeTBOpeHHs HesnocepeHbOl AeMOKpaTii Ha NpeACTaBHULbKE ynpas-
NiHHA. Came B TaKOMY KtOYi BNaZa CTAE pe3yAbTaToOM peasiisal,ii npas KoX-
HOI toAMHW. AXKEe OCHOBOMOIOXHUM TYT € MPABO Ha Y4aCTb B YNPABAiHHI
nyb6AiYHMMK cnpaBamK, 3 AKOrO MNOXOAATb 1 NONITUYHI NpaBa Ta, BiAMNoOBIA-
HO, cy6’ekTMBHI BMOOPYI NpaBa. HeBMKOHAHHA iHCTUTYTOM BMOOpIB 3a3Ha-
yeHoi YHKLIT CnpUYMHIOE aeneritumadito nybaivHoi Braan B Aeprkasi Ta
NpupoaHy NoTpeby 3aCTOCOBYBATU iHLLI AEMOKPATUYHI IHCTUTYTU (MITUHTK,
NpoTecTu, peanisauito Npasa Ha NOBCTaHHA). bpak NeriTMmyBanbHOroO Ha-
Yyanay BMbopax MOXKe CNPOBOKYBATH AeNeriTMmallito camoi AeprKaBu.

DYHKLiO popMy8aHHA nybaiyHOT 810U AOCUTL YacTO BU3HAYaAOThb He
TiNbKM OCHOBHOLO, ane  eaMHoto. KntoyoBa NpakTMyHa meTa BMbopis —
chopmyBaTV NpeacTaBHULbKI opraHW. MaeTbca Npo HajaHHA nNpeacTas-
HUUBKOro MaHAaTa nesHiin ocobi abo rpyni ocib. JJo TOro X aKkuUeHTyBaTK
cnif, came Ha BMHMKHEHHI Ta no4yaTky peanisalii ocobanBMX BiAHOCKH
NpeacTaBHULTBA, KOAW «O0BipuTeNnb» (BMBOPpL) Aenerye NOBHOBAXKEHHS
Ha 34iMCHEeHHA NybniYHOi BNaayM, BU3HAYAOUM TiIbKM 3arasbHi Mexi Takoi
nisnbHocTi. O4eBMAHO, TaKe NPeACTaBHULTBO HE MOXKe ByTU NPUPIBHAHMM
00, HanpuKnaa, 3BMYHOTO B LUMBINbHOMY MpaBi. BianosigHo, 1 BiAHOCKUHM
MiX NpeacTaBHMKOM Ta BMOOPLAMM MOBWHHI MaTW iHWY npupoay. 3 oa-
Horo 60Ky, BUHOPUj He MatoTb AOCTATHIX IHCTPYMEHTIB HaJlaHHA A0pYy4YeHb
LLOAO KOXKHOT Al NpeACTaBHMKA Ta KOHTPO/IIO 33 UMM, @ 3 iHWOro — cam
NpeACcTaBHMK NOBMHEH 3anexaTh Big Bosi BMHOPLiB i AisTK B iXHIX iHTEp-
ecax. ToMy HCTUTYT BiK/IMKAHHA 4Y/]eHIB NpeacTaBHULUbKMX OpraHis He
BBAXKAlOTb MPUNHATHUM Yy AEMOKPATUYHUX KpaiHax (ocobamBo B 3arasb-
HOHaLLOHaNbHMX NapAaMeHTax) 1 BUKOPUCTOBYIOTb BKpa piaKo. BiauyTTs
TaKoi 3a1eKHOCTI 06paHOro NpeAcTaBHUKA Bif, BUOOPLIB NOPOAKYE «Cep-
BiCHY CNPSAMOBaHICTb» Ny6AIYHOT BNaAM, A€ TONOBHUM € CAYKIHHA HapoAy,
rpomagi. Taky CnpsiMoBaHICTb poBbOTH, HanpKKaaa, 0bpaHOro NapaameHTy
cnip nepenasaT M copmMmoBaHOMY NapaaMeHTOM ypsaay, a Aani M ycil cuc-
TEMi AeprKaBHMX OpraHiB. Tak, y AEMOKPaTUYHMX KpaiHax 3abe3neyytoTb He
TiNbKn GopMyBaHHA opraHis NybaiYHOI BNaAM, ane h rapaHTyBaHHA aHTPO-
NOLEHTPUYHOCTI IXHLOT AiANBHOCTI — KOAW NMpaBa AAMHN CNPaBLAi € OCHO-
BOO, 3MICTOM Ta LN 4iANbHOCTI AepPrKaBu.

DYHKLIOHYBAHHA AEMOKPATUYHOro cycninbcTBa nepenbavae natopa-
Ni3M AYMOK, NOMAAIB Ta CBITOMNAAY, AKI CTUMYNHOIOTb PO3BMTOK CYCNiNbCTBa
Ta XMBY KOHKYPEHLto ifei. 3a TakMx yMmOB BMOOPU BUKOHYIOTb QYHKLiKO
noaimu4Hoi cmpykmypu3sauii cycnisiecmea — 3abe3nedyeHHs LMBINi3oBa-
HOi 60pPOTbOM Pi3HMX NOrNAAIB Ha PO3BUTOK AepKaBy, il EKOHOMIKM, coLi-
a/IbHOI NONITUKM, BEKTOP KY/NIBTYPHOIO PO3BUTKY TOLWLO. [@paHTOBaHa 3mora
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yyacTi B CnpaBKHix BUO6opax AN Pi3HMX NOAITUYHMX NapTiK € 3aN0OpPyKoto
[eMOKPaTUYHOTO PO3BUTKY cycninbcTea. O4HOYACHO CAif 3BaXKaTy, Wo ANA
yyacTi y Bubopax noniTMUHi napTii nicna yTBOPEHHA MOBUHHI MPONTM HU3KY
eTaniB Po3BWTKY, CTAHOB/IEHHSA Ta MPAKTMYHOI NiAroTOBKM A0 BMOBOPYOro
NpoLecy, Wo CTUMY/OBAaTUME PO3BUTOK Y CYCMi/IbCTBA HU3KW MOMITUYHMX
ABML, Ta Npouecis. Came PO3BMTOK NAPTIN CTUMYNIOE NAOPAJI3M 1 Y HM3LI
iHWKX (cymixkHKX) chep, 30Kkpema 3abesnedyeHHs cBoboan cnosa, peani-
3aUii Ny6AiYHOro KOHTPO/IIO 3a AiANbHICTIO BAAAHMX OPraHiB Ta NOCaf0BUX
0cCib, CTUMYIOBAHHA NOAITUYHOT aKTUBHOCTI CYCMiNbCTBA TOLLO. TaK, HaBiTb
NOpPIBHAHO HeYacTe NpoBeAeHHA BMOOpIB (cepeaHi CTPOK NOBHOBAXKEHb
NpeacTaBHULIbKMX OpraHiB 4—6 pokiB) 3abe3neyye NoNITUYHY aKTUBHICTb Ta
CTPYKTYpU3aL,ito CyCninbCcTBa B MiXKBMOOPUMIA Nepios Ta CTUMY/IOE PO3BU-
TOK FPOMaAHCBHKOrO CYCNibCTBa.

DYHKLitO npumsazHeHHA 00 noaimu4Hoi 8idnoeidanbHocmi BNOOPHMX
0cib Yepes iIHCTUTYT BMOOPIB 3 KOHCTUTYLIMHO-NPAaBOBOro NorAay 06roso-
PIOIOTb AOCUTD PiAKO, aZxKe Le WBMALLE MUTAaHHA NONITONOMNYHOIO aHanisy.
Ly>Xe BaXAMBO 3ayBaXKUTW Ha OLHOMY aCMeKTi NONITUYHOI BigNOBiAANb-
HOCTI — ii cniBBiAHECEHHI 3 BIANOBIAANbHICTIO KOPUANYHOI B KOHCTUTYL,iN-
HOMy npasi. TyT CAif, 3BEPHYTW yBary Ha iHCTUTYT BiAKAMKAHHA AenyTaTiB
H6esnocepeHbO BMOOPUAMM, Yepes iHiLiaTMBKM NONITUYHMX NapTii abo XK
yepes iHLWIi IHCTPYMEHTU «npuB’A3yBaHHA» 0OpPaHOro nNpeacTaBHUKA A0
NeBHOro BMOOPYOro OKPYry UM NoniTM4HOi cnam. Came TOMY Zy¥Ke 4acTo,
KON MAETbCA NPO NPUTATHEHHA A0 BiANOBiAaNbHOCTI BUBOPHUMX OCiD, AnC-
Kycif 3B0AMTbCA 10 BUKOPUCTAHHA iMNepaTUBHOro MaHaaTa (no3basneHHs
NpeacTaBHMLBLKOrO MaHaaTa 3a BiAXWAEHHS Bid NONITUYHOI/NapTiliHOI No-
3KLii) Ta iHWKX GOPM «KOPCTKOro» 3abesnedyeHHa NapTIMHOI AUCLUMNNIHN
IOPUANYHUMU IHCTPYMEHTAMM.

Cnif, 3a3HaYuTW, WO TaKa MNpaKTMKa He TiIbKM € HEenponopLinHO0
B [EMOKPATUYHOMY CYCMiNbCTBi, ane M WKOAMTb PO3BMTKY JEMOKPaTii.
EdbekTnBHE BMKOHAHHA BMOOpaMM YHKLT «NPUTATHEHHAY» MOAITUKIB [0
BiANOBIAANIbHOCTI € HOPMAlbHMM CTAaHOM CMpPaB Yy KpaiHax 3 PO3BUHEHMW-
MW AEMOKPATUYHUMK Tpaaumuismu. Tomy ua OyHKLIS BMOOPIB ANA KOH-
CTUTYLLIMHOTO NpaBa € He MeHLL BaX/IMBOIO, AK i ANA NONITONOrT, OCKINbKK
6esnocepeiHbO BM/IMBAE Ha HE3ACTOCYBaHHA (BiACYTHICTb PeryaaTMBHOIO
BTPYYaHHSA) FOPUANYHUX IHCTPYMEHTIB 3 HEBNACTUBUM iM GYHKLIMHUM NpK-
3HaYeHHAM. MoAITUYHMX Uinel (AK-0T NPUTATHEHHSA A0 NOJMITUYHOI BiAMNO-
BiJa/IbHOCTi) HE MOBMHHI AOCAraTM Yepes 3aCTOCyBaHHA HaAMIPHUX tOpU-
ONYHUX OBMEKEHD.
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XapaKTepucTuKa 3asHayveHux TyT GYHKLIM cnpAMOBaHa Ha 3arajibHo-
[epaBHi BMOOPK Ta iXHE 3HAYeHHA ON1A 34INCHEHHA Hapo4oBNAAAA.
OyeBUAHO, MicLEBI BUOOPM MatoTb TPOXW iHLI aKUEHTK, NPOTE CYTHICHO
BMKOHYIOTb aHanoriyHi GyHKLIT Ha PiBHI rpomaan, aMiHICTPaTUBHO-TEPU-
TOPia/IbHOTO YTBOPEHHA TOLLLO.

KoHCTUTYLiMHE peryntoBaHHA BUOOPIB € BKpal TOYKOBWUM. binbLuicTb KO-
ANdIKOBaHMX KOHCTUTYLLIM HE MiCTUTb AeTaneln BMBopUMX NpoLeayp Ta KOH-
KPETHWX BUMOT A0 iXHbOro NpoBeAeHHA. Taki BAMOTM MOXHa AOCUTb KOMM-
NEKCHO NPeACTaBMTM Yepes XxapaKTepuCTUKy NPUHLMNIB BMBGOPYOro npasa.

4.2.2. KoHcTUTyLiidHI npuHumMnu Bubopyoro npasa

XapaKTepucTuKa npuHUmMniB BMbopyoro npasa nepeabayae BpaxyBaH-
HA HU3KW TEOPETUYHMX (JOKTPUHANLHMX) NiAXOAIB A0 PO3YMIHHS NPUPO-
an BMOOPIB, MidKHAPOAHUX CTaHAAPTIB, 0COBAMBOCTEN HaLiOHANbHOIO
3aKOHOZABCTBA KOXKHOI 3 KpaiH, @ TaKOXK NPaKTUKKU NpoBeAeHHs Bnbopis.
HacnpaBaj npnHumMnmu BMO6OPYOro nNpasa Lie He TifibKK 3arajibHi OPIEHTUPU
ONs opraHisauii i npoBeaeHHs BUMOOPIB, ane M A4OCUTb KOHKPETHI BMMOTK
[0 BMbopuoro npouecy. He Baato4mMchb 40 AMCKYCIT Npo micue NpuHUMNIB
BMBOPYOro Npaga B CUCTEMI NMPUHLMMIB NpaBa 3arajiom i besnocepeaHbo
KOHCTUTYLIiMHOrO npasa, TyT Ti/IbKM 3a3Ha4yMMo, WO B Ui chepi (Bnbop-
Yyomy npaBsi) NpMpoaa NPUHUMNIB 0COBAMBO ACKPABO BUSIBAAE CBil pe-
TYNATUBHMIA BNAMB.

MpuHUMNM BMOOPYOro npaBa BWCTYMatOTb HEe Ti/IbKM OpIEHTUPaAMM
HOPMaTMBHOIO peryatoBaHHA BMOOPYMX NPaBoBiAHOCKMH. Came BOHM, AK i
NPUHLMNM NpaBa 3arajioM, BMPaKatoTb LLIHHICHO-iA€0N0rYHUIA Y1 HOPMa-
TUBHWUIA MiAXiA" 4O PO3YMIHHA IXHBOI CYTHOCTI, NpoTe y BMBOpUYOMY Mpasi
CYTb i 3HAYEHHA NPUHLUMNIB MAE HaZ3BNYAMHO CYTTEBE NPAKTUYHE 3HAYEH-
HA; NepLwoYeproBe BUPaAKEHHA OTPUMYE PETYAATUBHUIA eNeMeHT NPUHLUN-
niB. BOHW 34iMCHIOIOTL PEryaaTUBHUI BNAMB Ha GOPMyBaHHA HaljioHab-
HOro (OKpPemoro Ans KOXHOI KpaiHW) cnocoby BUKOPUCTAHHS HCTUTYTY
BMOOpPIB, MOro KOHCTUTYLIMHOrO 3akpinieHHA, NoAanbloro HOPMaTWB-
Horo (3a3BM4yalt 3aKOHOAABYOr0) PO3BUTKY, MPAKTUKY 3aCTOCYBAHHS y4ac-
HUKaMK BMOOPUMX MPOLLECIB Ta MPaABO3aCTOCOBHY MPAKTUKY BUPILLUEHHA
BMBOpPUMX CNopiB.

Kostobpa M. |. MpuHUMNM NpaBa: METOAO0OMYHI NiAX0AM A0 PO3YMIHHA NPUPOAM Ta Knacudikauii B
YMOBaXx cy4yacHux rnobanisauiiHux TpaHchopmauii. Mpaso YkpaiHu: topududHuli xypHan. 2017. Bun.
11. C. 150.
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BaraToacnekTHicTb BMHOPYOro npasa Ta MOro KOMMeKCHa NPMpPoaa 3y-
MOB/IIOIOTb AOCUTb BEAMKY KifbKiCTb KnacudikaLih npuHUmMnis BU6opyoro
npasa. HalnowwupeHilMmM € BUOKPEMAEHHA N'ATM OCHOBHWMX MPUHLUMMIB:
BiNIbHMX BMOOPIB, 3arasbHOro, PiBHOro, MPAMOro BMOOPYOro npaga, Lo
3iMCHIOIOTb LWAXOM TAEMHOTO ronocyBaHHA. Came Takuii niaxia 3akpinne-
HO 11y KOHCTUTYLT YKpaiHW Ta KOHCTUTYLLIAX AEAKMX iHWKWX KpaiH. [o Toro
K GOPMaNbHUIN KpUTEpin HOPMATUBHOMO KOHCTUTYLIMHOIO 3aKpinieHHA
B Ll CMTyaLii He 3aBXAW Npautoe. AOXKe TiNbKM KOHCTUTYLIT AeAKMX aep-
*KaB MICTATb NPAMO 3adiKCOBaHI NPUHUMNKM BUOOPYOro npasa (Hanpuknaga,
®paHuis, PPH, XopeaTis, Monaosa, EcToHia, ITanisa, IcnaHia), xod i TyT «Ka-
TaNor» TakMX NPUHLMNIB 3a3BMYal LOMOBHIOOTL HEMPAMO cHOPMYNbOBa-
HUMMK (3aKPINAEHUMM) NPUHLMNAMK. TOMY APYTUiA Niaxia nowmnpeHimni,
KO/ KOHCTUTYL,T MICTATb HE TaK MOK/AMKAHHA Ha KOHKPETHWUIA TepMiH (no-
HATTA), LLLO NO3HAYAE NPUHLMM, AK KOrO CYyTHICHE 3HAYEHHS.

JOKTpMHaNbHO, 04EBUAHO, KiNbKiCTb KpUTepiiB Knacudikal,i Ta, Biano-
BiAHO, Pi3HOMAHITHICTb BMAIB NPUHLUMNIB BUBOPYOro npasa € AyKe Wn-
POKMMMK. Y He Hanbinbll KOMNAEKCHWUIA Niaxia BukopucTas 0. Kntoukos-
CbKWI, AKUI CTPYKTYPYE LNy cucTemy npuHUmMnis sBubopyoro npasa. Taka
cucTema nepefbayae BMOKPEMEHHA KiNbKOX rpyn npuHumnis. Mepuwa
rpyna MIiCTUTb 3aralibHOMPaBOBMIA MPUHLMN BEPXOBEHCTBA Mpasa 3 MOro
OCHOBHWMW efleMeHTamu (NoBara OCHOBHMX NPaB i CBOOOA, NHOANHN 1 TpO-
MaZigsHWHA, NPUHLMN 3aKOHHOCTI Ta NPaBOBOI BM3HayeHocCTi). [pyra rpyna
MiCTUTb KOHCTUTYLLINHO-NPaBOBI NPUHUMNM NPeACTaBHULbKOI AeMOoKpaTii
(MpUHUMNK cyBepeHiTeTy HapoAy, NOAiNY BNaAM, NOAITUYHOrO NAOPanis-
MY, HAPOAHOIO NPeACTaBHULTBA, NPAMMUX BMOOPIB, NepiognyHux Bubopis).
TpeTa rpyna — ranysesi NpUHUMNKM BUOOPYOro Npasa (MPUHLMNK 3araibHo-
ro Bubopyoro Npaga, piBHOro BUOOPYOro Npaga, BilbHUX BUOOPIB, YECHMX
BMOOPpIB, CNpaBKHiX (anbTepHaTMBHMX) BMHOPIB). YeTBepTa rpyna OXonatoe
IHCTUTYLLIMHI» NPUHLMNM, AKI HaNeXaTb 40 NEBHOrO iHCTUTYTY BMBOpYOro
npasa: iHCTUTYT roNocyBaHHA (NPUHLMNM TAEMHOIO roN0CyBaHHA, 0cOHU-
CTOTO ro/IOCYBaHHA, OAHOPA30BOro roN0CyBaHHA, GaKyNbTaTUBHOMO (LO-
H6pOBiNbHOIO) roN0CYBaHHA); IHCTUTYT BMOOPYOro npouecy (HeMTPanbHICTb
(6e3cTopoHHicTb) cyb’ekTiB BNagHMX NOBHOBAaXeEHb, 3aKOHHICTb Ta nybiy-
HiCTb); IHCTUTYT OpraHiB aAMiHICTPyBaHHA BUOOPIB (HE3aNeXHICTb, be3cTo-
POHHOCTICTb, KOMEriaNbHICTb, BIAKPUTICTb (MPO30picTh), npodecioHaniam)’.

Kntoukoscbkuid 10. B. MpuHUMNK BM6OPYOro npasa: AOKTPUHANbHE PO3YMiIHHSA, CTaH Ta NepCneKkTUBU
3aKoHOAaBYOI peanisaLii B YKpaiHi: moHorpadia; M-Bo ocBiT i Haykun YKkpaiHu, Hau. yH-T «Kneso-Mo-
rMNAHCbKa akagemia». Kuis: BAITE, 2018. C. 83, 84, 611, 634.
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€BponeNcbKka Komicia «3a aemokparTito yepes npaBo» (BeHeujlcbKa
Komicia) 2002 poky, y3ara/ibHUBLLM «EBPOMNENCLKUIA BMBOPUMA CnadoKy,
cxBanmMna KoaeKc HaneskHoi NpakTUMKKM y Bubopumnx cnpasax’. Lleit aoky-
MEHT MICTUTb KePiBHI NPUHLMMNN LLOAO BMOOPIB i NOACHIOBAbHY A0MOBIb,
AKi 3ara oM A0CUTb YiTKO Ta CTPYKTYPOBAHO BMKA3aAAKTb YHIBEPCANbHUN
niaxia 4o po3yMiHHA CyTi OCHOBHMX (6a30BMX) NPUHUMNIB BUBOPYOro npa-
Ba. 3arasiom, TyT BPax0BaHO AK AOKTPWUHAAbHI HanpaLoBaHHA, HOPMaTKB-
He peryntoBaHHA, Tak i BMOOPYY NPaKTUKY EBPONENCBKMX KpaiH. Jo Takoro
nepeniky BeHewjncbKa KOMiIcCiA 3apaxoBye MPUHUMNM 3arafbHUX, PIBHMX,
BifIbHUX, TAEMHUX, NPAMMUX i NepioanYHUX BMOOPIB. PO3rNAHEMO Ui NPUH-
LMK OOKNaAHiWe Nig KOHCTUTYLLIMHO-NPaBOBMM PaKypPCOM.

4.2.2.1. MpuHUMN nepioanyHMX BUbOpiB

MPUHUMN NepioanyYHMX BMOOPIB 3a3BMYai He A0Aat0Tb A0 OCHOBHOIO
KaTanory (nepeniky) npuHumnis snbopyoro npasa abo, AKWO W BKAOYa-
t0Tb, TO HAMPUKIHLj CNMCKyY. TakWMii Niaxia, HaneBHO, BMOTUBOBAHMM binblue
KOHCTUTYLiIMHO-NPaBOBOO, aHi BMOOPUYOIO NMPUPOAOHD LbOro MPUHLMNY.
AfxKe NOeTbca NPo peryaspHe NpoBeaeHHs BUOOPIB y NeBHIN KpaiHi Woao
KOXHOro BMOOPHOro NpeACcTaBHULbKOTO OpraHy. | AKWO B KOHCTUTYLLAX
M He BXWTO MOHATTA «NepioanyHOCTI» BMOOpIB, TO MalKe BCi AeMOKpa-
TUYHI KOHCTUTYL,i BM3HA4atoTb CTPOKN MOBHOBAXeHb BMOOPHMX OpraHis,
O € XO4 | HEMPAMMM, ane BCE X 3aKPINJeHHAM Uboro npuHumny. Cnig
3a3HaYNTK, WO NPUHLMN NEepioAUYHOCTI BiApPi3HAE TaKoX BMOOPM Big, iH-
woi ¢opmm besnocepeaHbOl AeMOKpaTii — pedepeHaymy, 4O SKOrO MOro
He 3aCTOCOBYHOTb.

MorkHa chopmMyntoBaTU TaKi OCHOBHI e1eMeHTU MPUHLUMMNY nepioamy-
HMX BMOOPIB: CTPOK MOBHOBA)KEHb MPEACTAaBHULIbKMX OPraHis MoBMHEH
6yTU BM3HAYeHUM; BUOOPU MatoTb BYTU IHCTPYMEHTOM OBMeEXKeHHs (ne-
pPepuBaHHSA) CTPOKY Aii NpeACTaBHULBKOrO MaHaaTa; YacToTa BUbopis mae
6yT1 po3ymHo™"; BUBOPK MOBUHHI NPU3HAYaTM K MPOBOAMUTM BYACHO Ta
pe3ynbTaTMBHO (CAPUUYMHUTKM A0 HabyTTa MpeAcTaBHMLILKOrO mMaHAaaTa).
3a3HayeHi eNeMeHTM UbOro NPUHUMIY MOXYTb MaTh YMMaA0 MPAKTUYHUX
bopm BUparKeHHA Ta BUKOHAHHSA. Tak, BUMOra obMexeHHs CTPOKy 4ii npea-
CTaBHWLUbKOIO MaHaaTa BMBOpamM Ha NPaAKTULI O3HAYAE HEMOXKAMUBICTb

Code of Good Practice in Electoral Matters: Guide line sand Explanatory Report — Adopted by the Venice
Commission at its 51st and 52nd sessions (Venice, 5-6 July and 18—19 October 2002) (CDL-AD(2002)023rev2-
cor-e) URL: https://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2002)023rev2-cor-e# (Last
accessed: 20.04.2021).

KoZeKc HanexHOi MPaKTUKM Y BUGOPUMX CMPaBax LLOAO CTPOKY NOBHOBAKEHb 3aKOHOAABUYMX OpraHiB
3a3HAYaE, LLO TaKMUI CTPOK He NMOBUHEH NEepPEeBULLYBaTH 5-TU POKiB.
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MPOAOBXKEHHA CTPOKY NOBHOBAaXeHb NPeACTaBHULbKOrO OpraHy Yepes He-
npoBeaeHHA BMOOPIB. Lle TaKoXK CTOCYETbCA M HEMOXK/IMBOCTI NapaameH-
Ty Yepes yxBasieHHA CrneLia/lbHMX 3aKOHIB NPOAOBXKYBATU MOBHOBAXKEHHA
NPeACTaBHULIbKMX OPraHiB i B iHWWIN HEKOHCTUTYLLIMHWI cnocib.

[MOKa30BMM MPMKAALOM 33aCTOCYBAHHA LbOro acneKkTy MpMHUMNY ne-
pioamyHocTi BMbopiB € nosuuia ®eaepanbHOro KOHCTUTYLIMHOTO cyay Hi-
MeYy4YnHK y crnpasi npo MMisaeHHO-3axiaHi 3emni (Siidweststaat)”. AHano-
MYHOro BMCHOBKY AiMWOB KOHCTUTYLIMHWIA cya, PymyHii, 3a3HaumBLLIM, LWLO
3aKOHOaBELb MOXE 3MIHIOBATK CTPOKM NOBHOBAXEHb NPEACTaBHULbKMNX
opraHiB, NpoTe TaKi 3MiHW NOBUHHI AiATM HAa MaNbBYTHE | He MOXYTb daK-
TUYHO 36iMbLIyBaTV MOBHOBAXEHHA Ait04MX OpraHiB™. KOHCTUTYUiNHKIA
Cya, YKkpaiHu TakoX po3rnaaas NpUHLMN NepioandHocTi BUHOPIB Y LbOMY
acnekTi. Lonpasaa, NpaBmibHO PO3TIYMAYMBLUM CYTHICTb | 3HA4YEHHA LbO-
roO NPUHUMNY, CY4 YXBaAWB PILLIEHHA, AKMM, MO CyTi, YMOXANBMB NPOLOB-
YKEHHA CTPOKIB NOBHOBa)eHb OpraHis MiCLIEBOTO CaMOBPAAyBaHHA™ ", TO6-
TO 3aCTOCYBaB NPOTU/EKHE 40 3MICTY NMPUHLMNY NEPIOAMYHOCTI 3HAYEHHA.

4.2.2.2. MpuHuMN 3aranbHoro Bubopyoro npasa

MpWHUMN 3aranbHOro BMHGOPYOro NpaBa BU3HaAYa€e HU3Ky BUMOT Ao dop-
MyBaHHA BMBOpPYOro Kopnycy — BMHOPL,iB, AKi MaTMMyTb NPaBO roaocy Ha
nesHMX BMbHOpax. TyT iAeTbca NPo 3aCTOCYBaHHA BMOOPUMX LEH3IB — 0OMe-
eHb 40 cy6’eKTMBHOrO BMOOPYOro NpaBa, Hacnpasdi — BU3HAYEHHA MeX
HaZaHHA Npasa NporoaocysaTh (akTMBHe BMHOPYE NpaBo) Ta NpaBa HyTK
obpaHum (nacueHe BMHOpPUE NpPaBo). HalnowmnpeHilummn € Taki Bubopui
LEH3U1: TPOMAZAHCTBA, BIKOBMI, Ai€34aTHOCTI, OCI/IOCTI Ta 3aKOHOC/YXHA-
HocTi. O4eBUAHO, 3a3HaYeHI LEeH3M MatoTb NeBHi 0CODMBOCTI 3a/1€XKHO Bif,
IXHbOr0 3aCTOCYBaHHA 40 aKTMBHOTO YW NACMBHOTO BMHOPYOTro Npasa.

LleH3 2pomadaHcmea nepenbavae HagaHHA NpaBa roaocy TiIbKU Fpo-
MaZiAHaMm BiANOBIAHOI AeprKasu. BignosiaHi obmexKeHHA AK A1A aKTUBHO-
ro, TaKk i NacMBHOro BMBOPYOro nNpaga MicTATb BiNbLICTb Cy4aCHUX KOHCTH-
Tyuin. MNpoTe, AKWO A41A 3arabHOAEPHKABHMX BUOOPIB Take 0OMEKEHHA €
Li/IKOM 0BIrpyHTOBaHMM, TO AN MiCLEBUX BMOOPIB MiKHApOAHI cTaHAap-
TU PeKOMEHAYTb PO3TIAHYTU MOMKAMBICTb HAZATK NPaBO roaocy M iHo-
3emMUAM, AKi HafexaTb 40 BianoBiaAHOI rpomaan (MpoXKMBatoTb MNPOTArOM

. BVerfG, Judgment of the Second Senate of 23 October 1951 — 2 BvG 1/51 (BVerfGE 1, 14).
The Constitutional Court of Romania Decision No. 51 of 25 January 2012. URL: http://www.codices.coe.
int/-NXT/gateway.dll?f=templates&fn=default.htm (Last accessed: 20.04.2021).
[uB. PiweHHn KoHcTuTtyuiHoro Cyay Ykpainu Ne 2-pn/2013 sig 29 TpasHa 2013 poky.
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NeBHOTO CTPOKY)". TakWi BMHATOK O/1A iHO3eMUB Ha MmicLesux BMBOpax
06r'pyHTOBAHWI Hacamnepes, BaskAMBICTIO 3abe3neunT peanisaLito npasa
Ha y4acTb B YNpaBAiHHI Ny6aiYHMMM cnpaBamn Ha Ha3oBOMY piBHI. Bax-
JIMBE 3HAYeHA TYT TaKOX Maau iHTerpauinHi npouecu B EBponi, nepeaycim
cepen, KpaiH-4neHis €sponeicbkoro Cotosy. lNonpu ue, BiaANOBIAHI Npaga
IHO3EMUAM He Zly)Ke 4acTo HaAatoTb | B EBPOMENCbKMX KpaiHax. Tak, cnpoby
HaZaTW iHo3eMUAM (rpomadsaHam TpeTixX KpaiH) Npaso ronocy Ha Bubopax
NpeacTaBHULbKMX OpraHiB palioHHOro pisHA (Bezirksvertretungen) y me-
wax BigHa KOHCTUTYLiIMHWI cya ABCTPIT BU3HAB HEKOHCTUTYLiMHO ™. Ap-
ryYMeHTaujia cyay TyT AOCUTb NpocTa — Yy KoHCTUTyLIT nepeabayeHo npaso
ron1ocy TiNbKW oA rpomagaH ABCTpIl. KoHCTUTYLIA YKpaiHM TakoXK nepea-
H6ayae npaBo 0b6MpaTn 1 ByTK 0BPaAHUM TiNbKM ANA FrPOMaaAH YKpaiHu.

Bikosuli uyeH3 nepenbayae HeoOXiAHICTb AOCATHEHHA MEBHOrO BiKY
Ana peaniszauii BM6opumx npas. Jaa akKTMBHOrO BMHOPYOro npasa TaKkWi
BiK 3a3BMYall 30iraeTbcA 3 HACTaHHAM NOBHONITTA. [1n14 nacuBHoro Bnbop-
4Oro NpaBa BIKOBUM LLEH3 MOXKe BYTU TPOXM BULLMI. 3araibHONPUAHATAM
CTaHAAPTOM € BiZICYTHICTb BEPXHbOI MeMKi BiKOBOro LieH3y, To6To 0bumpaTtn
1 obunpaTtnca Ha BMOOpPHI Nocaam MoxKyTb 0cobu 6e3 obmeReHHA IXHbOro
MaKCMMabHOTO BIKY.

LleH3 die3damHocmi Ma€e Ha MeTi rapaHTyBaTV 06’EKTMBHICTb 1M yCBIiAOM-
NeHicTb peanisauii BUHopLEM CaMOCTIMHO CBOIX BMBOPUMX Mpas. |aeTbes
NPO MCUXONOTIYHY 34aTHICTb 0COBM YCBIAOMANOBATM 3HAYEHHA BNACHMUX
LI Ta MOX/AMBICTb KepyBaTW HUMM. 3a 3araZibHUM NPaBUIOM, 3MOTY pe-
anisysatun BMOOpPYi NpaBa 0OMEXYIOTb 3 BUKOPUCTAHHAM 3arasbHUX (LMBI-
NCTUYHMX) NiAXOAIB CNPUIHATTA Ai€3A4aTHOCTI 0cobu. [lie3aaTHiCTb 0cobu
npesomytoTb. HesiesaaTHICTb Mae BU3Ha4YaTM KOMMETEHTHUIM opraH (cya)
3a crneujasbHOK Npoueaypoto. BianosiaHo, BiACYTHICTb pilleHHA NPO BU-
3HaHHA 0cobW Henie3AaTHO 03HAYAE MOMKMNBICTb 3AiMCHEHHA BMBOPUMX
npas. MpoTe NpPobAEeMHUX MOMEHTIB TYT YUMAO0, aJKe AaNEKO He 3aBXKAM
06’EKTMBHO MOX/IMBO BM3HAYUTU CTaH 0CObW, HANPUKAAL, Y «NOrpaHny-
HMX» BUNaZKax YaCTKOBOI Ai€34aTHOCTI.

LleH3 ocinocmi nepeabadae BU3HAYEHHA BMMOT LWOAO NPOXKMBAHHA Ha
NeBHiN TepUTOPIi NPOTATOM NEBHOIO Yacy A/1A peanisalii Bubopyoro npasa.
LeH3 ocinocTi cnig, cnpunmath y asox dopmax peanisauii. Mo-nepuie, ue
NpsMe 3aKOHO4aBYe 0OMEKEHHA MOXKIMBOCTI HabyTW 1 peanisyBaTtu npa-
B8O ronocy. MaeTbca npo npaso nporonocysath abo 6anoTysaTuca TiNbkK

Owus. n. l. 1.1.b ii Code of Good Practice on Electoral Matters/
” The Constitutional Court of Austria (Verfassungsgerichtshof) Decision # G 218/03-16 of 30 June 2004. URL:
http://www.codices.coe.int/NXT/gateway.dl|?f=templates&fn=default.htm (Last accessed: 20.04.2021).
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33 YMOB Ha/IeXKHOCTi 40 MEBHOI TePUTOPIi, MPOXKMBAHHA HA HiM NPOTArOM
MeBHOrO Yacy TOLLO. Take OBMeXeHHs € LiIKom 06rpyHTOBaHUM i AOCUTb
nowupeHum, ocobnmeo Ans nacusHoro Bnbop4voro npasa. dpyra, HinbL
«npuxoBaHa» dopma peanizauii LeH3y OCiNoCTi — e Henpami «TepuTopi-
aNbHi» 0OMeXKeHHA WoAo peanisauii npaea ronocy. Afxe B peasbHOMY
XWUTTi HaBITb HAABHICTb MPaBa ro/IoCy He 3aBX AN YMOXKINB/KOE MOro peani-
3aLLit0 Yepes HU3KY KUTTEBMX YN OPraHi3aliHUX NepeLlKkos, 3yMOBAEHNX
TEMNOPAbHOK 0OMEKEHICTIO (YiTKi M AOCUTL KOPOTKI CTPOKM) Ta KOPCTKI-
cTio BMBopYoro npouecy (4iTka NocniZoBHICTb Npouecis i npoueayp). Ha-
NpuKNa4, TMMYacoBe YM NOCTiMHE NPOXKMBAHHA 338 KOPAOHOM; TMMYaCcOBa
BiACYTHICTb peecTpaLii MmicuA NPOXKMBAHHSA; NepebyBaHHA B fiKapHi (4m iH-
WOMY 3aKNafi 33 MeXXamu MicLA NOCTIMHOIO NPOXKMBAHHA); MPOXOAKEHHS
BIMCbKOBOT CNY:KOM, CNy»KOOBI BiapsAXKeHHS (K BcepeamHi KpaiHu, TaK i 3a
il MeXKi) MOXKYTb He TiZIbKM YCKAAAHWUTK peanidaLito Bubopumx npas, ane i1
B OKPEeMMX BMMNaZKax NOBHICTIO YHEMOXAMBUTU 34iMCHEHHA NpaBa obupa-
™ 4ym 6y obpaHUMm. BianosigHo, HalioHanbHe BMOOpYE 3aKOHOLABCTBO
NOBWHHE BpaxoByBaTW 0OM/ABa 3HAYEHHA LEH3y OCINOCTi M Kopurysatu
(peryntoBaTu) BUGOpPUI Npoueaypy B CNOCIO, LLLO MAaKCMMANbHO CNpUATUME
peanisauii BMbopunx npas.

LleH3 3aKOHOCAYXHAHOCMI PO3rNANAI0TL TAKOX AK LIeH3 MOPabHOCTI .
NpeTbca npo obmexeHHa BMBOPUYMX NpaB y 3B'A3KY i3 NPUTATHEHHAM A0
KPUMiHaNbHOI BiANOBIAaNbHOCTI, HAABHICTIO CyAMMOCTI, BiAbyBaHHA Mo-
KapaHHA 33 BYMHEHMI 3/104MH TOLLO. ICTOPUYHO LEM LEH3 MaB AOCUTb
CyTTEBI Bapiaujii Ta obmexxeHHA. HWHI 3araibHONPUNHATOD MPAKTMKOLO €
NOLUMPEHHA TAKOrO LeH3y Hacamnepes, Ha peanisalito nacMeHoro sBMbop-
4Oro npasa 3 0O'eKTUBHMX MipKyBaHb. OQHOYACHO ANA aKTUBHOrO BUBOP-
4yoro Npasa Taki obMeXKeHHA MOCTYNOBO CTatoTb MiHIManbHUMKM abo X i
3HIMatOTb NOBHICTIO.

3BiCHO, 3 OrIAAY Ha ICTOPUYHI, NEeBHI HaLioOHabHI 1 iHWI ocobanBoCTi
PiI3HUX KPaiH JOKTPMHAIbHO MOXHA BMOKPEM/TIOBATK M iHLLI BMBOpPYI LeH-
31. Hanpuknag, manHoBKUM, NOAATKOBUA, TPAMOTHOCTI, OCBITM, Npodecii-
HWIN, HaUiOHaNbHWUIA, penirinHni Towo. MNMpoTe 3aCTOCYBaHHA TaKMX LEH3IB
[OCUTb YacTo nepenbayvae HU3KY BUHATKIB | NepecTopor, a TakoXK AoaaT-
KOBY HayKOBY AMCKYCitO WOAO iXHbOro 3MicTy, GOpPM Ta AEMOKPaATUYHMX
MeX BMKOPUCTaHHA. Hanpuknaza, o4Hi aBTopu BM3Ha4aloTb NpodecinHmnin
BUMBOPUMM LeH3™ OKpemo, TOA AK iHLLI PO3INALAI0TL MOT0 B CUCTEMI IHLLIMX

7
Z

[ue. KntoukoBcbkuit tO., umtoBaHa npayg. C. 251,
Mapuensk O. Mpasosa npupoaa Ta BuaM Bubopumx LeHsis y Bubopuyomy npasi. Haykosuli 8icHUK
Yaeopodcbko2o HayioHanbHo20 yHigepcumemy. 2015. Bun. 33. T. 1. C. 87. (Cepisa «lpaBo»).

o
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obmeeHb BUBOPUMX NPas nopyY 3 iHCTUTYTOM «HeBMBOpHOCTI»". Monpu
e, AK BUOOpUi LieH3K, TaK 1 iHLLi 0BbMmeKeHHA BMBOpYMX Npas ciig po3rna-
[aTV Kpi3b NPU3MY Cy4aCHUX MiXHApPOAHUX AEMOKPATUYHUX CTaHAAPTIB.
Kntouyosmm € 3abe3neyeHHA NPUHLUMNY 3arajibHOro BUOOPYOro npaea, Big-
NOBIAHO A0 AKOro Byab-AKi 0OMeXeHHs, AK NpaBa 0b6MpaTH, Tak i Npasa
6yTM 0OpaHUM, MOBUHHI BYTU HaNEKHO OBIPYHTOBAHMMMK (3yMOBAEHUMM
6e33anepeyHMmMm 06CcTaBUHAMM) Ta NPONOPLIMHUMM MeTi IXHbOTO 3aCTOCy-
BaHHA. HagMipHe BMKOPUCTAHHA B HaLLiOHa/IbHOMY 3aKOHOAABCTBI BUOOp-
YMX LEH3iB MOXe CMPUYUHUTU OMCKPUMIHALLIKO MEBHWMX TPyn HaceaeHHA
abo 11 ujinnx cycnifbHMX BEPCTB Ta HEAOTPUMAHHSA iHLLIOro NPMHLMAY — piB-
Horo Bubopyoro npasa.

4.2.2.3. MpuHumn pisHoro Bn6opyoro npasa

MpuHUMN piBHOro BMBOPYOro Npasa nependayae BUKOPUCTAHHA CUC-
TEMW KPUTEPIiB Ta IHCTPYMEHTIB 3abe3neyeHHs oAHaKoBUX Nepeaymos,
obcTaBuWH i pe3yabTaTiB peanisalii Bubopunx npas. Q4eBnAHO, He NAEeTbCA
npo 3abesnevyeHHA abcoOTHOT GpakTUYHOI piBHOCTI. Len npuHumnn € Bu-
ABOM Yy BMOOpPYOMY NpaBi OCHOBOMO/IOXKHOMO NPaBOBOro NPUHLMMY PiBHO-
CTi, AKMIN Nnepenbayae BMMOry NoBOAMTUCA B OJHAKOBUX BMMaAKax OfHa-
KOBO, a Y BiAMIHHUX — HEOAHAKOBO 1 3aB0OpPOoHAE AMCKpUMIHaLio ™. Mig Yac
peanisalii BUOOpUMX NpaB NPUHLMM PIBHOCTI Ma€ Yynumano ocobimsocTem
Ta GOpM BMpParKEHHSA, aaKe BiH NOTpebye He TiNbKK aHanily ocobansocTen
peanisalii cyb’eKTMBHNX BUOOPUYMX NpaB Be3snocepenHbo iXxHiM HOCIEM, ane
M KOMMAEKCHOTO aHaNi3y cepeloBMLLa M Pe3ybTaTy iXHbOro 3aCTOCYBaHHA.

KodeKc HanexHol NpakTUKM y BUOOpPYMX cripaBax BeHelincbKoi Komi-
cii BMOKpeM/toe Taki OCHOBHI dpopmu 3abe3nedyeHHs piBHOCTI BMOOPUMX
npas: PiBHICTb NpaB Nid 4YaC rofI0CyBaHHA; PIBHOMNPABHICTb rON0CIB Ta PiB-
HicTb MoXnBoCTER ™™,

PisHicmb npas nid 4yac 20s10Cy8aAHHA CTOCYETbCA cCamMe peanisalii ak-
TMBHOrO BMHBOPYOro npasa Ta BUMOrM 3abesneyeHHs OAHOPa30BOCTI ro-
JIOCYBAHHSA, LLLO OXOMJIIOE rONI0CYBaHHA AK OAMH pa3 B O4HOMY MiCL,i, TaK i
O/IHAKOBY Ki/IbKiCTb FONOCIB A5 rONOCYBaHHA y BUOOPLUIB. MpaBUAbHUM €
Ha4aHHA OAHOro rosiocy oAHiIn ocobi 3 BiANoBiAHOrO BMAY BMOOPIB. AKLLO
BMHOpYa cucTema nepeabavae nofaHHA KiNbKox ronocis (abo ronocysaH-
HA 3 NOEAHAHHAM KislbKOX cnocobiB 04HOYACHO), TO TaKi YMOBM TAKOX Mo-

[Ous. KntoukoBebkui HO., uutoBaHa npaugs. C. 267.

Kostobpa M. I., MorpebHsk C. M, Lenbes O. B., Matseesa 0. |. 3aranbHa Teopia npasa: nigpy4Huk / 3a
3ar. pega. npod. Kostobpu M. I. Kuis: BAITE, 2016. C. 71.

Oume. n. I. 2. Code of Good Practice in Electoral Matters.
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BMHHI ByTW oaHaKoBMMM AnA ycix BubopLis. 3a6opoHeHO HaaaBaTH NpPaBo
roNocy KinbKa pasiB Ha OAHIM AiNbHULI abo Ha KiNbKOX AiNbHUUAX Ha O4-
HOMy BMAj BMBOPiIB. OAHOPA30BICTb FOIOCYBAHHSA, OKPIM 3aKOHO/aBYOro
3aKpinaeHHsA, NoBMHHA ByTn, 6e3ymMOBHO, rapaHTOBaHa 1 Ha NPaKTULi Ye-
pe3 HaABHICTb Ta BMKOPMCTAHHA IHCTPYMEHTIB HeaonyleHHA danbcndi-
Kau,ii Bnbopis Yepes BaraTtopasose rofocyBaHHA (BUKOPUCTAHHA EAUHOMO
peecTpy B1bopL,iB, L0 3abe3nedye BKAOYEHHA 4,0 CMUCKY BUOOPLLIB Ti/IbKM
Ha ofHil BMOOPUIl AiNbHULI; NPOCTaBAEHHA NO3HAYOK BUOOPLSAM, LLIO BXKe
NPOroNocyBaan; BU3HaYEHHs 0BMeEXEHOTO Yacy A1A roN0CyBaHHA TOWO).

PisHonpasHicme 2os0cie notpebye 3abe3neyeHHA OAHAKOBOI «Barm»
rON0CYy — KOMEH ron0C NOBMHEH MaTW NPUBAM3HO OAHAKOBMI BNAMB Ha
pe3ynbTaT BUHOPIB. BeHeljicbka KOMICiA TYT aKLEHTYE Ha «BUBOpPYIM re-
OMETPIT» — GOopMyBaHHI TepUTOPiaNbHUX OKPYriB Ana BMHBOpiB Ta npono-
PUiMHOCTI po3noainy NpeacTaBHULBKMX MaHAATIB 41A 0OpaHHA B TaKuX
oKpyrax’. Afske B pasi yTBOPEHHA BUOOPUYMX OKPYTiB 3 CYTTEBOIO PI3HMLEIO
KiNbKOCTI BMBOPLLB, KiIbKICTb rON0CIB ANS OTPMMaHHA OAHOr0 MaHAaTa
MOXe TaKOX CYTTEBO BiZPI3HATUCA, @ OTXKe, HEBMMPABAAHO W WTY4YHO Mia-
BUMLLYBaTM abo NPUMEHLLYBATK «Bary» ofHoOro ronocy snbopus. BoaHouac
LUen enemeHT NPUHUMNY PIBHOCTI CAiA, PO3r1sAaTW HaBiTh WKMPLIE — KPi3b
BMMOMM [0 3aKOHOAABYOro Pery/atoBaHHA M OpraHisauii Ta NpoBeAeHHA
BMOOpiB 3aranom.

[na piBHonpasHoCTI cnif 3abe3neynt 36anaHcoBaHe HOPMATUBHE pe-
ry/IIOBAHHSA He Ti/IbKK cTagii opmyBaHHS BMOOPUMX OKPYTiB, @ 1 YCiX iHLLMX
cTagin snbopyoro npouecy (GopmMyBaHHA CNMUCKIB BMOOPLB, peanisalin
HOMiHaLiMHOro NpaBa (BMCYBaHHA KaHAMAaTiB), cnocib ronocyBaHHA, Nig-
PaxyHOK ro/10CiB Ta BCTaHOB/IEHHA pe3y/bTaTiB BMbopis Tolo), abu BUbOp-
4i Npoueaypu He «NPUMMeHLIYyBanu» Bary ronocy Ta rapaHTyBaau BrWB
ronocy Ha pesynbraTt BubopiB.

OKpim HOPMATMBHOIO aCneKTy, He MEHLL BaXK/IMBOK € NPaKTMKa peani-
3auii uboro NpuHUMNy. danbeudikalis BMOOPIB Y NPOLEC roNoCyBaHHS (Ha-
[aHHA NpaBa NporoaocysaTn ocobi, AKa He Ma€e Ha Le NpaBa; besniacTasHe
no36aBaeHHA NpaBa roaocy B AeHb ro/IOCYyBaHHA; «BKUAAHHA» 3aMBUX BU-
Hopunx BroNeTeHIB TOLWO), Nif Yac nigpaxyHKy ronocis (ncysaHHs Tta/abo
3HUMLLEHHA OlONETEHIB 3 rON0CAMM 33 MEBHUX KaHAMAATIB; HEBPaXyBaHHA
OKpemMmx AiNCHUX roN0CiB TOLWO) Ta MiJ Yac BCTAHOB/AEHHSA pe3y/bTaTis BU-

. Owe. n.n. 13— 17 NOACHIOBA/ILHOT AONOBI/Y, yxsaneHoi BeHelilicbkoto Komicieto nia yac 52-ro nneHap-
Horo 3acigaHHs (BeHeuis, 18—19 xoBTHA 2002 poky); n. I. 2.2. Code of Good Practice in Electoral Matters.
URL: https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2002)023rev2-
cor-ukr (Last accessed: 20.04.2021).
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60piB (BM3HAHHA TONOCYBAHHA B NEBHUX OKPYrax, PerioHax Yu AinbHUUAX
HeAiMCHMM; NCyBaHHA BMOOPUYMX [OKYMEHTIB; iIrHOPYBaHHA MOPYLIEHD,
WO MOMW BNAMHYTU Ha nepebir Ta pe3ynbtaTtn BMH6OPYOro npouecy Touwo)
MOXe CYTTEBO 3MIHUTK «Bary» rosocy okpemoro smbopus abo 11 308CiM
HiBetoBaTK BMOOpYi Npasa.

PisHicmb moxcausocmeli — Le Hacamnepen Npo KaHAMAATIB i peanila-
Liito NacMBHOro BMOOPYOro Npaga, Xou LM i He 0BMeKyeTbCA. TPaAMLIMHO
Lel enemeHT PiBHOCTI BMPaXatoTb Yepes rapaHTyBaHHA NOMITUYHUM Nap-
TiAM (Ta KaHAMAATaM) OAHAKOBMX YMOB LOCTYNY A0 34iIMCHEHHA Nepensu-
6opHoi ariTauji: goctyn Ao 3acobiB macosoi iHbopmallii; 3abesneyeHHs
HEeMTPaNbHOrO CTaBJAEHHA OpraHis NybaiYHOI BNaan; piBHOMIpHE po3noai-
NEeHHA «BMOOPYMX pecypciB» (HanpuKaa, AOCTYN A0 ariTauii KowTom 6to-
[KeTy); 3abe3neveHHaA PiBHMX YMOB NPOBEAEHHA 3yCTpiyer 3 Bubopuamu,
MITUHFIB Ta iHWKWX GOPM MUPHMX 3ibpaHb Tolo. MiXHapoAHi cTaHaapTH
[ONYCKatoTb B OKPEMMX CUTyaLiax 3acTocyBaHHA abo «abcontoTHOI pis-
HOCTI» (HanpWKNa4, HafaHHA BCIM NapTiAM OAHAKOBMX YMOB AOCTYNy [0
3MlI), abo  «nponopLiiHOi piBHOCTI» (HagaHHSA napTiam gocTyny Ao 3MI
NPONOPLiMHO PO3MIpY IXHBOT MNIATPMMKM Ha nonepeaHix subopax)”. MpoTte
BMKOPUCTAHHA LMX ABOX GOPM He 3aB}KAM € BIAEMOBUKIOYHUM Ta MOXKe
nepenbayatv iXHE NOEAHAHHA Ta iHLWI KOMBIHaLI.

Llei eneMeHT NPUHLMNY PIBHOCTI TAKOXK CAiA po3rnaaaTv AeLlo wuplle
M 3aCTOCOBYBATW He Ti/IbKK1 A0 ariTalii, ane 1 40 BCix BUOOPUMX NpoLeayp.
TaK, pPiBHICTb MOX/IMBOCTEN MapTi Ta KaHAMAATIB CNif, TaKOX rapaHTyBa-
TM 1 WoAao A0CTyny A0 GOpMyBaHHA OpraHis aaMiHiCTpyBaHHA BMOOpPIB (B
YKpaiHi — dopmyBaHHA BUBOPUMX KOMICI yCiX PiBHIB) Ta crioCcTepeReHHs
3a iXHbOI PODOOTOID; OJIHAKOBMX YMOB QiHaHCYBaHHA BMOOPYOI KamnaHii,
3acagamn GOpMyBaHHSA, NodaHHs ¢GiHAHCOBOI 3BITHOCTI Ta il MepeBipKu;
MOMBOCTI ePEKTUBHOIO OCKAPMKEHHS PilleHb, AiK Yn Be3aisanbHOCTI Ta B
HU3L iHW WX chep. 3aKOHOAABCTBO MOBUHHE MICTUTM MNOTPIOHI IHCTPYMEHTU
OnAa 3abesneyeHHs piBHMX YMOB y4yacTi y BUHopax napTii, TOYHO TaK cCamo
AK NybniyHa BNaZla Ma€ rapaHTyBaTU MPaKTUYHY peanisaujito LMX HOPM.

Ha npaktuui ym He HalnowmpeHiwow GopPMOI0 NOPYLEHHS MPUHUMNY
PIBHOCTI € 3aCTOCYBaHHA «aAMIHICTPAaTMBHOIO Pecypcy», Koau NoniTMYHa
napTia abo KaHAMAAT Mae NpeacTaBHUUTBO B opraHax nybnivyHoi Bnaau,
O BMKOPUCTOBYIOTb AJ18 OTPMMAHHA HENnpaBOMipHOT nepesarn Ha Bmbo-

. Owe. n.n. 18 — 19 NOACHIOBA/ILHOI ONOBI/Y, yxsaneHoi BeHewilicbkoto Komicieto nia yac 52-ro nneHap-
Horo 3acigaHHs (BeHeuis, 18—19 xoBTHA 2002 poky); n. I. 2.2. Code of Good Practice in Electoral Matters.
URL: https://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL-AD(2002)023rev2-
cor-ukr (Last accessed: 20.04.2021).
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pax, AKWO NOPIBHATM 3 iHLUMMM NaPTIAMKM / KaHAMAaTaMu. Taky «nepesary»
MOXYTb 3a6e3neuyBaTh AK Yepes NiATPUMKY «NpoBAaAHOI» NapTii (gocTyn
[0 HOPM, NPaBuKA, 3paskie Ta GOPM AOKYMEHTIB; AOCTYN A0 «ariTauiiHUX»
PEeCypCiB; 3any4yeHHsA NpaLiBHUKIB NyBAIYHUX OpraHiB Tollo), TaK i Yepes
CTBOPEHHA HE3aKOHHMX Nepellkos (aAMiHICTPaTUBHMX, OpraHisauiiHumX,
NOMNTUYHUX TOLLO) IHLLIMM MapPTIAM.

MopyLeHHA NPUHLUMNY PiBHOrO BMOOPYOro Npasa BUMABNAETHCA B AMC-
KpUMiHaLii neBHMx ocib abo rpyn noaen. Y AeMOKpaTUYHOMY CyCMiNbCTBI
BAXK/IMBUM € He TiNbKM 3abe3neyeHHs BUPaKeHHA AyMKM BinbwoCTi, ane 1
edeKTMBHE BMKOPUCTAHHA IHCTPYMEHTIB ypaxyBaHHA AYMKM MeHLWOCTi. 3
OrNAAY Ha L, He BBAXatoTb MOPYLIEHHAM NPUHLUMNY PiBHOrO BMGOPYOro
NpaBa BM3HAYeHA MEBHMX BMHATKIB UM HaZaHHA nepesar NeBHUM rpynam
noaen, Wwo noTpebytoTb A0AATKOBOTO 3aXMCTy. Hanpuknaa, BCTaHOBEHHSA
«reHAepHUX KBOT» (BMMOra MEBHOTO PiBHA NPeACTaBHULTBA Pi3HMX CTaTel)
ab0 BMHATKIB UM KBOT ANA HALOHANbHUX MEHLUMH He Byae NnopylleHHAM
NPUHUMNY PIBHOCTI. [JO TOro X TaKi BUHATKM MOBMHHI MaTU HANEeXHi niacTa-
BW, 0O6IPYHTYBaHHA Ta OyTW NepeabavyeHMmN KOHCTUTYLLIE.

4.2.2.4. NMpuHLMN BiNbHUX BMBOPIB

MpuHUMN BiNbHMX BMBOPIB — e BiACYTHICTb MPOTUMPABHOIO BMNMUBY
Ha BMbopuA AK Ha eTani GopMyBaHHA BONEBUABNAEHHA, TaK | BPaxyBaHHA
pe3y/1bTaTiB ros0cyBaHHA. MOXHa BUOKPEMUTU KifibKa aCMeKTiB NpUHLMNY
BifIbHMX BMOOPIiB: cBOBOAA yyacTi y BUbopax; BiibHe GopMyBaHHA BONI BU-
60opL;iB; Bi/lbHE rO/0CYBaHHA Ta rapaHTyBaHHA PEaIbHOCTI BOJIEBUAB/IEHHA.

Ceob00a yuacmi y subopax BUNAMBAE 3 03HAYeHOI BULLE 0cobaMBOI
NpaBoBoi NpMpoaM BMOOPIB, AK CNocoby He TiNbKM GOpMyBaHHA OpraHiB
nybniyHoOi BNaan, ane m iHCTPYMEHTY MOAITUYHOT CTPYKTYpM3aLji cycninb-
CTBa. 3 ornaay Ha ue, NpoBeaeHHA BMOOpPIB € IMaHEHTHOK BNACTMBICTIO Cy-
YacHOI AeMoKpaTMYHOT AepKaBu. OAHOYACHO y4acTb Y BMBOpax Mae byTn
pe3ynbTaTom peanisauii ceoboan iHAMBIAQ, @ He Npumycy. Lle cTocyeTbea
AK aKTMBHOrO, TaK i MAacMBHOro BMOBOPYOro Mpasa. Xo4 B OKPeMUX Kpai-
Hax AnA 3anobiraHHA MOLIMPEHHI0 abceHTei3My” 3aCTOCOBYIOTL IHCTUTYT
000B’A3KOBOTO ronocyBaHHA (ApreHTuHa, ABcTpanis, benbris, Bpasunis,
Mpeuin, Mekcuka, TypedunHa). MixkHapoaHi CTaHAapTU BCE X BU3HAYaOTh,
O peanizauia BMOOpUYMX NpaB He Mae DyTU pe3ynbTaToM peanisauii aep-
*KaBHOrO Y iHWoOoro npumycy. OcobaMBO BaXKAMBMUM LLei aCNekT € 414 na-
CMBHOro BMbop4Yoro npaea. Tak, NOAITUYHI NapTii, AKi yXBaNtOIOTb pPilleHHA

JNat. absentis (BiacyTHiCTb) — HeyyacTb BUbOpLiB Yy BUBOPAX, HErONOCYBaHHA.
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MpOo y4acTb y BMOOpax NOBUHHI BONOAITU BiANOBIAHO CBOBOAOI Ha yCixX
eTanax sMbopyoro npotecy (niarotoska Ao BMOOPIB, HOMIHALA KaHAMAA-
TiB, ariTalina, KOHTPO/b 33 BCTAHOB/NEHHAM pPe3ybTaTiB BUHOPIB TOLLO).

BinbHe hopmysaHHsA 80 subopuis nepenbayae HU3KY BUMOT 3abesne-
YyeHHSA BiACYTHOCTI Gi3MYHOro, NCUXONOriYHOro, iHGOPMALLIMHOMO YM iHLLIOTO
TUCKY Ha BMbopLA Ha eTani GopMyBaHHA MOro BOAI WOAO roN0CYBaHHA Ha
BMbopax. Llel acnekt oxontoe nepioa nepeasnMbopHoOi aritawyi Ta BeCb Yac
H6e3nocepeHbO /O MOMEHTY BMPAXKEHHA BOJ — rON0CYBaHHA. TyT iAeTbCA
NPO 3MiCT Ta OCHOBHI GdopMK 3ailMCHEHHA iHDOPMaLLiMHOrO 3abe3neyeHHs
BMOOPIB; LONYCTUMI GOPMU 34INCHEHHA Ta OOMeEXeHHA LWOAO0 Nepensu-
H6opuyoi ariTaLii; NpoBeAeHHSA COLLONOrYHMX ONUTYBaHb rPOMaACHKOI AyM-
KM Ta iIHPOPMYBaHHS NPO iXHi pe3yabTaTh; HENPUMNYCTUMICTb 3MYLLYBaHHSA
BMOOPLIB NIATPMMATL KOHKPETHY MapTitko UM KaHauaaTa abo 6yab-akui
iHWWIM cnocib Hae’'A3yBaHHA NeBHOI NO3MLT LLOAO roN0CYBaHHA; CTBOPEH-
HA YMOB, KO/ BONEBUABIEHHA WTYYHO CNPAMOBYIOTb Y MEBHOMY HaMPAMI
(woa0 NeBHOro KaHAMAATa YM NapTii) TOLWO.

Hanpuknag, BaK/JIMBMM aCNeKTOM BiJIbHOTO BOJIEBUAB/IEHHA € Heynepe-
AskeHa, 6e3CToOpoHHS, 06’ekT1BHA Ta 36a1aHCOBaHa AiAabHICTb 3ac0biB Ma-
coBoi iHpopmali. JocuTb YacTo Ha nepiod BMOOPYOro NpoLecy BCTaHOB-
JIOIOTb HaBIiTb OPCTKIiWi BMMOTM, abun 3acobu macoBoi iHbopmadlji byan
«...0COBMBO NPABANBUMM, 3BAKEHUMM 1 HEYNEPEAKEHUMM B NPOrpamax
HOBMH i MOTOYHUX MOAii...»". Bubopui NoBMHHI nepebysati B cepeaoBuLLi,
AKe He 3MYLLIYE iX pobuTn HeycBiaomneHn BMbip abo nianaaati Nia maHi-
Ny/tOBaHHA iXHbOIO BOMEtD. ToMy B Cy4acHUX ymoBax 0cobnmBoi yBaru Bap-
Ti MMTAHHA BUKOPUCTAHHA CoLiasibHUX MepesK, iHGopMaLiMHUX TEXHONOTIN,
cnewjanbHUX KaHanis y MOBINbHUX MeceHaKepax Towo. MaeTbca Hacam-
nepen Npo Hebesneky A8 NPAMOI AEMOKPATIT Bif, MOWMPEHHA TaK 3BaHUX
«GEeMNKOBUX HOBMHY» M iHWKNX GOPM HeaoCTOBIPHOT iHGOpMaLLii, MoWMpPeHHSA
beHoMeHY TaK 3BaHOI «TEMHOI peknamm» 1 iHWmx GOPM NOLIMPEHHS BY3b-
KOLLi/IbOBOT OHNANH-PeKAamm Towo .

BinbHe 8oneguasneHHA — Lie npouec besnocepeaHbo ronocyBaHHA. Ha
NpPaKTULi BilbHE BONEBUABNEHHSA 3abe3neyytoTb Hacamnepe Yepes rapaHx-
TYBaHHS TAEMHOCTI ro/10CyBaHHA. Llel eTan micTUTb HM3KY NpoueaypHMX
BMMOT OO0 OpraHi3alji npouecy ronocyBaHHA 3arajioM M OKpeMmnx Moro

PekomeHgauis Ne R (99) 15 Komitety miHicTpis Pagm €sponu «Mpo sucsitneHHs B 3MI BuGopumx Kam-
naHi». URL: https://search.coe.int/cm/Pages/result_details.aspx?Objectld=09000016807379ff (aaTa
3BepHeHHsn: 24.04.2021.).

[ue. Report on Updating guidelines to ensure fair referendums in Council of Europe member States
(Report | Doc. 14791 | 07 January 2019). URL: https://assembly.coe.int/nw/xml/XRef/Xref-XML2HTML-
en.asp?fileid=25231-&lang=en (Last accessed: 20.04.2021).

285


https://search.coe.int/cm/Pages/result_details.aspx?ObjectId=09000016807379ff

eIeMeHTIB (4acy roNocyBaHHSA, BMMOT A0 NMPUMILLEHHS A5 FON0CYBaHHSA,
bopmm BoneteHa Ta cnocoby MOro 3aNOBHEHHSA, NPOLEAYPU FON0CYBaHHA
Tolo). Tak, OAHMM i3 MiXKHAaPOAHMX CTAHAAPTIB € HEOOXiAHICTb HaJaHHA
BIMCbKOBOC/YKBOBLAM MOKAMBOCTI MPOrosoCyBaTV Ha AiNbHULUAX 338 Mic-
LEeM iXHbOTO MPOMMBAHHSA, @ AKLWO Lie He MOX/MBO, TO Ha AiNbHULUAX NO-
6113y MicLA IXHBbOT ANCAOKaLIT . KNIO4OBUM TYT € HaJaHHA MOX/TMBOCTI Biit-
CbKOBOC/Y»KOOBLIAM NPOro/I0CyBaTh Ha 3BMYANHUX BUOOPUMX AiNbHULAX B
YMOBaXx, PiBHUX 3 iHWWMK BUBOpUAMK. BianosiaHo, LumMm cnig obmexntu
NPaKTUKYy CTBOPEHHA CneLiaNbHUX AiIbHULbE Y BIMCbKOBMUX YacTMHAX, Ae ro-
NIOCYBaHHA 3 HiNbLIOK MMOBIPHICTIO MOXKe OyTW 34iiCHeHe nia BNAMBOM
BIMCbKOBOro KepiBHMLITBA.

lapaHmysaHHA peansbHoCcMi 80ne8uABAeHHA Nepenbadae BTiNEHHSA
BO/i BMOOPLiB Yy pe3ynbTaTax BMbopiB. Llel acneKT BinbHUX BMOOpIB Ha-
cnpaBaj € HanbinblW NPOUEAYPHUM Ta HAMMICTKILMM 33 3MICTOM, aaKe
Hacnpasai OXOMNAE BBECh BUBOPUMIA npouec. TyT MOHATTA «BiIbHWUX BU-
60piB» CAif CNPUMMATL HE TaK KPi3b Npuamy cyb’eKTUBHUX BUBOPUMX NpaB
(akTMBHOrO i MacMBHOrO), AK Yepe3 06’eKTUBHY XapaKTepuUCTUKY BMOBOpIB
3aranom. BinbHi BMBOpM MOXKYTb ByTK 3abe3nedyeHi antle Toaj, AKLLO BO-
NeBuABAEHHA BMOOPLiB 36iraeTbca 3 pesynbratamu BMOOpPIB. TyT MAeTbeA
NPO KOMMJEKCHEe BPaxyBaHHA 1 yCix iHWKWX NpuHLMNIB BMOOpYOro npasa.
Bubopui npoueaypn NOBUHHI BYTK cNpaBea/IMBUMU Ta 0BIPYHTOBAHUMMY,
LifNbHICTb OPraHiB agMiHiCTpyBaHHA BUOOPIB — 3p03YMifNIOL0 Ta BiAKPUTOLO,
a NiApPaxyHOK ronociB Ta BCTAHOB/IEHHA pe3ynbTaTiB BMOOPIB — Npo3opu-
MU Ta AicHUMKM (HedanbcudikoBaHMMK). Liel acnekT npuHUMNYy BiAbHUX
BMOOPIB 4OCKTb YaCcTO BMOKPEMIIOKOTb Y CaMOCTIMHWIN MPUHYUN YeCcHUX
eubopig™, L0 OXON/IIOE, OKPIM 3a3HaYEHMX e1eMEHTIB, TaKOX rapaHTyBaH-
HA HE3aNeXHOTo CNOCTEPEKEHHA 3a BMOOpamK, 3abe3neveHHA nNpasa Ha
OCKap»KeHHA TOLLO.

4.2.2.5. TaeEmHe ronocyBaHHA

TaeMHe rofoCcyBaHHA Le KOMMIAEKCHUIA [IHCTPYMEHT 3abe3neyeHHs
HEe3a/eKHOro 1 BiIbHOrO BOMEBMABAEHHSA BMOOPLIiB. By3bKke po3ymiHHA
3BOAWTb LEN iHCTPYMEHT Auwe A0 Npoueaypwv rofIoCyBaHHA — TAEMHO
Bia iHWMX ocib. AHani3 1Oro AK NPUHLMNY BMOOPYOro npasa AaEe 3mory
BMOKPEMMUTM M iHLI acneKTu: 3abe3nedyeHHsa BiibHOro GopMyBaHHS BOI
(BnbopuUi matoTb BYTM BNeBHEHMMMU, WO GOPMyBaHHA MO3MLIT Mae 3Ha-
YyeHHs i Npo il peanisalito HiXTO He Ai3HaeTbes); yoesnedyeHHs BubopLA Bif,

.

Ous. n. I. 3.2. XI. Code of Good Practice in Electoral Matters.
[ue. KntoukoBcbKuit 0., umtoBaHa npaug. C. 421-498.
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MOM/IMBOrO BM/IMBY 33 «HEMPABUbHE» FONI0CYBaHHA; CTBOPEHHS nepeay-
MOB A5 Bi/IbHOT HOMiHaLLT (BMCYBaHHA Ta nonepeaHboi NiATPUMKM Yepes
NOLAHHA MIANWCIB HA KOPUCTb KaHAMAATIB, Ae LbOro BUMara€ 3akoHo4aB-
cTB0). Cnif, 3a3HAYMTK, WO, HA BiAMIHY Big iHWKWX NPUHUMNIB BMBOPYOro
npasa, TAEMHICTb FONOCYBaHHA NOKMAZaE Ha BMOOPUA He TiNbKM Npaso,
ane 1 0608'A30K. ICTOPUYHO TAEMHICTb rONIOCYBAHHA CTaNa YM He HaWro-
JOBHILWIOK 03HaKOol BMOBOPIB AK IHCTPYMEHTY He3anexHoro GopmyBaHHA
npeacTaBHULBKUX opraHiB. Came TOMY TAEMHICTb ro/10CYBaHHA 3YMOBJIOE
BCi BMBOpYI npoueaypu.

Y cy4yacHWx ymoBax 36eperkeHHA TAaEMHMULi roN0CYyBaHHA 33 BUKOPU-
CTaHHA pi3HMX cnocobiB ronocyBaHHA (MOWTO, MALUMHHE, eNeKTPOHHE
FO/10CYBaHHA TOLLLO) € KPUTUUYHO BAXKAMBUM, OCKIIbKM MOKE NOCTaBUTH Mif,
CYMHIB Npupoay Ta edeKTUBHICTb iIHCTUTYTY BMBOPIB 3aranom. Hanpuknaa,
MiXXHapPOAHI CTaHAAPTM LWOAO 3aNPOBaJKEHHA €1eKTPOHHOIO ro/10CyBaH-
HA Ha BMBopax 3B0AATH [10 3HAYHOT Ki/IbKOCTi NepecTopor Ta 3anobixKHMKIB.
AnyKe BUMKOPUCTAHHA Cy4aCHMX TEXHOOTIM AK AOMOMArae CyTTEBO CMpO-
CTUTW NpoLeaypu, Tak | BoAHOYAC Haaae Habarato Hinblue MOXAMBOCTEN
CNOTBOPEHHA BONEBMABAEHHA abo 1 B3arani — danbcudikalii pesynbra-
TiB ro/10CYyBaHHA.

CraHgapTti Paan Esponu nepenbavatoTb HU3KY KPUTEpIiB Ta BUMOT Ha-
JNIEXKHOTO PEery/itoBaHHA e/IeKTPOHHOrO rO/I0CYBAHHA: rapaHTyBaHHA Tex-
HIYHOT HaAiMHOCTI; 3abe3neYyeHHa TAEMHOCTI FO/10CYyBaHHA Ta NPMBATHOCTI
NepcoHaNbHUX AaHWX; CTBOPEHHA HaNIEXHOro aMiHICTPaTUBHOIO cepe-
[JOBMLLA; MPO30PICTb | 3PO3YMINICTL €NEKTPOHHUX (HCTPYMEHTIB TOLWO .
OTKe, NOCTyN i PO3BMTOK BUBOPUMX TEXHONOTI BesnocepeaHbo 3anexaTb
BiA, NPUHLMNIB BUOOPYOro NpaBa, AKi MOBMHHI BYTW rapaHTOBaHMMM 1 Y
HOBUX 0bCTaBMHax. TaKkoi » no3uuji goTpumasca PeaepasbHUM KOHCTU-
TYUIMHWI cya HimeuumHu y cnpaBi Woao BUKOPUCTAHHA «MalIWH A8 ro-
nocyBaHHA». Cya, BU3HAB HEKOHCTUTYLLIMHOO MOM/IMBICTb BUKOPUCTAHHA
TaKMX «MaLIMH», OCKiJIbKM He 3abe3neyeHo HaNexHOro MOHITOPUHIY ix-
HbOTO 3aCTOCYBaAHHA, @ TaKMUI MOHITOPUHT € KPUTUYHO BaXKMBUM 3 OrNAaY
Ha KOHCTUTYLMHWIA NpUHLMN NyBAidHOI npupoau Bubopis™ . Taka npupoaa
BMbOpiB NoTpebye He TiIbKK CpaBeaMBOCTI Ta IOMYHOCTI BUOOPUMX NpO-
ueayp, ane ixHboi BiIKPUTOCTI, MPO30POCTi 1 3p0o3yminocTi Ans Bubop4yoro

Recommendation CM/Rec(2017)5 of the Committee of Ministers to member States on standards for
e-voting. URL: https://search.coe.int/cm/Pages/result_details.aspx?Objectld=0900001680726f6f#_ftnl
(Last accessed: 20.04.2021).

- BVerfG, Judgment of the Second Senate of 03 March 2009 — 2 BvC 3/07-, paras. 1-166. URL: http://
www.-bverfg.de/e/cs20090303_2bvc000307en.html (Last accessed: 20.04.2021).
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Kopnycy (BnbopuiB) i3 ogHOYaCHUM HE3YMOBHUM rapaHTyBaHHAM TaEM-
HOCTi ro/0cyBaHHs.

BiAnoBiAHO, TAEMHICTb FON0CYBaHHA AK KAHOYOBMIA MPUHLMM, LLO 3YMOB-
JIIOE MOMKAMBICTb NPOBEAEHHS BiNIbHMX BMOOPIB, Mae ByTK rapaHTOBaHO 3a
[0MOMOIOK HU3KM A04ATKOBMX IHCTPYMEHTIB | MEXAHI3MIB HaBITb 33 BMKO-
PUCTaHHA HOBITHIX TEXHONOTIN.

4.2.2.6. MpuHLMN npaMKUX BUH6OpiB

MpuHUMN Npsmux BMOopiB nepeabadae 3mory BubopLis obupaTtn bHes-
nocepefHbO CBOIX NpeacTaBHUKIB Ha BMbopax. Ller npuHumn icTopnyHo
3YMOBJIIOE Npupoay Bubopis Ak dopmm beanocepeaHbOi AeMOoKpaTii, aaxe
CYyTb NPeACTaBHULbKOIO MaHAaTta 1 NonAarae B NofNiTM4HOMY obpaHHi BU-
H6opuUAMM CBOro NPeaCTaBHWKA Yepes HaZaHHA MoMy NpeACTaBHULbKOMO
maHaaTa. Henpsmi Bubopu nepenbdavatotb 0bpaHHA BMOOPLAMKM criepLly
cneuianbHUX BUOOPLIMKIB, AKI 3roA0M 34iMCHATL OCTAaTOYHE rOJIOCYBaHHSA i
obepyTb NpeacTaBHUKa / NpeacTaBHMKIB. HUHI NPUKNAL0M HEMPAMUX BU-
bopiB € BUbOpK npesnaeHTa CnonydyeHmx LLTatis Amepukn. Henpami Bu-
6opu cnia BiApPI3HATM Big, iHWMX cnocobiB GOpMyBaHHA OAHOMO NpeacTaB-
HWULbKOTrO OpraHy iHWWM (Hanpukaaa, napiameHT obMpatoThb aB AepKaB
abo opraHM MicLLeBOrO CamoBpPAAYBaHHA GOPMYIOTb iHLWI NpeacTaBHULbKI
opraHu). BianosigHo Ao KodeKcy HanexHoi NpakTUKK y BUDOpUMX cripaBax,
BaXK/IMBO, OO Ha Npamux Bubopax obupanm xoda 6 ogHy 3 nanat Hauio-
Ha/IbHOrO 3aKOHOAABYOr0 OPraHy, 3aKOHOAABYI OpPraHK HUMKYOro piBHA (Y
KpaiHax, e BOHM yTBOpeHi) Ta micuesi paaun’.

4.2.3. Peanisauis npuHumnis BM6opyoro npasa

MPUHUMAM NpaBa A0CKUTb YacTO MOMMIKOBO CNPUIAMAlOTL NLWE AK Te-
OPETUYHI HaabaHHsA, Lo MatoTb AOKTPMHA/bHE 3HaYeHHA. BogHouac irHo-
PYIOTb IXHE CYTHICHE MPU3HAYEHHA AK NPAKTUYHUX POOOUMX IHCTPYMEHTIB
peryatoBaHHA NPaBoOBiAHOCKH, BiAMNOBIAHO, M yBarM cepeaoBuliy 3acTocy-
BaHHA NPUHUMMIB NPUAINAeTbCA HebaraTo. Y BUbopYOMy Npasi el acnekt
€ 0cob/IMBO aKTyaibHUM, 3 OFALY Ha iXHI0 0CoBAMBY NPUpPOoAY Ta QYHKLN-
He 3HaYeHHS, NPO AKe BXKe MLL0CA BULLE.

KoaeKc HanekHoi NpakTUKM y BUOOPYMX CNpaBax LWOAO0 BU3HAYEHUX Y
HbOMY MPUHUMNIB Be3nocepeaHbO 3a3HAYAE 1 YMOBM, 33 AKMX MOBUHHI pe-
ani3oByBaT Ui NPUHUMNK. TaK, BUOKPEMIOIOTb TaKi YMOBW: AOTPUMAHHS

Oume. n. I. 5. Code of Good Practice in Electoral Matters.
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OCHOBHMWX NpaB toanHN (cBoboan cnosa, cBoboaM nepecyBaHHA, CBOOO-
[M CTBOPEHHS NONITUUYHMX NapTii); HafeXHi piBHI peryatoBaHHA (3aKOHOM
i NiA3aKOHHMMKM aKTamM) Ta cTabifbHICTb 3aKOHOAABCTBA; MpoLecyasbHi
rapaHTii (opraHizauina ronocyBaHHa 6€3CTOPOHHIM OpraHom, 3abe3neyeHHs
CnocTepeXkeHHs 3a BUOOpPaMu Ta HasBHICTb AIEBOT CMCTEMM OCKAaPKEHHS)
Ta Bubopua cmuctema (AKa 3a AOTPUMAHHA BU3HAYEHMX NPUHLMMIB BUOOP-
4Oro NpaBa He € KPUTUYHUM YMHHMKOM, X0 | be3nocepeiHbO BNAMBATMME
Ha BMA i cnocib peanisauii Bubopunx npas)”.

Li ymoBM JOCUTb KOMMAEKCHO XapaKTePW3yloTb BUMOIM [0 Cepesno-
BMLLA, AKE CMPUATAMBO BMNAMBATMME Ha 3abe3neyeHHA LIEBOCTI MPUHLM-
nis BMH6opYOro npasa Ta iXHbOI peasbHOCTI. Mepenik TakMx YyMOB MOXKHa
PO3WMPUTU M YPaxoBYBATM HU3KY OPraHi3aLiMHUX Ta iHWWX YUHHUKIB, AKi
MOXYTb CTOCYBATUCA He TiNbKKn BMBOPYOro npouecy 4n snbopis Hesnoce-
peaHbo, ane i iXHiX nepeayMoB Ta HaCIAKIB.

Hanpwuknag, 3acTtocyBaHHA BMbop4Yoro bap’epy B NponopLinHin sBubop-
il cUCTeMi cnif, PoO3rNAaAaTh He TiIbKKU Kpi3b NPU3MY NMPUHLAUMY PIBHOCTI,
ane 3 ornaay Ha Ti NPaBoBi, NOAITUYHI Ta IHLLI HACAIAKM, AKI MOXKYTb HacTa-
TW B pe3yAbTaTi Moro (bap’epa) 3acTocysaHHsA. [JlopeuHuii npuknag TyT — no-
3uLia PeaepanbHOro KOHCTUTYLIMHOTO cyay HimeuyunHu woao BeanymHm
npoxiaHoro H6ap’epa B NPOMNOPUiMHIA BMOOPUIN cucTemi, WO BUKOPUCTO-
BYIOTb A8 0bpaHHA agenyTaTiB Big ®PH 00 EBponeicbKoro napiamMeHTy
(npeacTaBHULBKOrO 3aKOHOAaBYOrO opraHy €sponericbkoro Cotosy). Lewn
NpeacTaBHULBKUA opraH A0 1979 poky popmyBaBca Yepes aeneryBaHHsA
[0 MOro ckAaZy NpeacTaBHUKIB-YEHIB HaliOHaIbHUX NapaameHTis. Cneti-
aNbHUM aKToM Paau Esponeiicbkux CnisToBapmcTs™ 6yN0 3anpoBaKeHo
npaAmi BMbopu B KpaiHax-yneHax. Liel akT o BMBOpYOi cucTEMM BU3HAUYNB
OCHOBHY BMMOTY — BUKOPMCTaHHA NponopLiiHoi BMbop4yoi cuctemun, Boa-
Houac ii enemeHTN MOTIM AUCKPELIMHO BU3HAYaTU KPaiHWU-Y4/IeHM Ha PiBHI
HaLjioHaNbHOro 3aKkoHoAaBcTBa. Y ®PH 6yno BCTaHOB/AEHO N’ ATUBIACOTKO-
BUI BMBOPUMI Bap’ep ANA NONITUYHUX NapTiin. 22 TpaBHA 1979 poky pi-
weHHAM PeflepaNbHOro KOHCTUTYLIMHOTO cyay HimeyunuHu Taknin po3mip
«nopory» 6y/s10 BU3HAHO KOHCTUTYLiMHUM ™", MpoTe, 3a pesynstataMmu npo-
BeAeHHA BMOOpIB YneHiB EBponeiicbkoro napaameHTty 2009 poky, nepes,
®PenepaNbHUM KOHCTUTYLLIMHUM CyA0M HimeuumHu iHiLinoBaHO nepeBipKy
Ha KOHCTUTYLIMHICTb LibOro NUTaHHA 3HOBY. 3 ypaxyBaHHAM 0H6CTaBuH, LLO

Ous. n. Il. 1—4. Code of Good Practice in Electoral Matters.

Act concern in the election of the representatives of the Assembly by direct universal suffrage. URL:
http://data.-europa.eu/eli/dec/1976/787(2)/oj (Last accessed: 20.04.2021).

BVerfG, Judgment of the Second Senate of 22 May 1979 - 2 BvR 193, 197/79 (BVerfGE 51, 222).
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3MiHMAKCA (HoBi ocobsmBOCTi dYHKLiOHYBaHHA OpraHiB EBpPoONencbKoro
Cotosy), cya 2011 poKy BU3HAB TakMMM, WO cynepedaTs OCHOBHOMY 3aKOHY
®PH (HEKOHCTUTYLLIMHMMM) NMONOMEHHA WOoA0 BMbopyoro bap’epa B8 5% 3
TAKMMM K apryMeHTamm Cy/, BU3SHAB HEKOHCTUTYLIMHUM i BUBopumii Bap’ep
y 3% ™. Cyn ypaxyBas 0cobinBy NpPaBoBy NPUPOoAY Ta NOAITUYHE 3HAYEeHHS
€BPONENCLKOro NapaameHTy, MexaHi3MM yXBasleHHA PilleHb LLUM OPraHOM,
3HaYeHHA Takux BMHOPIB ANna AeprkaB-dneHis EC Towo. Len npuknasa, o